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Errata. 

Page  119,  third  line  from  bottom,  "sufficient"  should  read 

"insufficient". 
Page   124,   fourth   line   from   bottom,   "by"   should   read 

"that". 


•1 

( 


f 


REPORTS  ^ 


ov 


CASES   DECIDED 


IH  TBB 


APPELLATE  COURT 


OF  THE 


STATE  OF   INDIANA, 


WITH  TABLES  OF  CASES  REPORTED  AND  CITED,  AND   STAT- 
UTES CITED  AND   CONSTRUED,    AND  AN  INDEX. 


Geo.  W.  Self, 

Offioial  Reportek. 
Sol  H.  Esarey,  Assistant  Reporter. 


VOL  34. 


CONTAINING  CASES  DECIDED  AT  THE  MAY  TERM.  1904,  NOT 

REPORTED  IN  VOLUME  33,  AND  CASES  DECIDED  AT 

THE  NOVEMBER  TERM.  1904. 


INDIANAPOLIS : 

WM.  B.  BURPOBD,  COKTBACTOR  FOB  THB  8TATB. 

1906. 


Entered,  accordinf?  to  Act  of  Concrress,  in  the  year 
one  thousand  nine  hundred  five. 

By  DANIEL  E.  STORMS, 
Secretary  of  State  of  the  State  of  Indiana, 

In  trust  for  tlie  benefit  of  the  State  of  Indiana,  in  the  office  of  the 
Librarian  of  Congrress,  at  Washin^rton,  D.  C. 


CASES   REPORTED. 


Acme  Fertilizer  Co.  v.  State. 346 
Adair,  State,  ex  rel.  Grau,  v. 622 

Affleck,  Davis  v 572 

Alexander,       Citizens       Nat. 

Bank  v 596 

Allen,  Evansville,  etc.,  R.  Co. 

V 636 

American  Plate  Glass  Co^  v. 

Nicoson 643 

Anable  v.  Board,  etc 72 

Anderson      y.      Indianapolis 

Drop  Forging  Co 100 

Arbaugb  v.  Shockney 268 

A.    R.     Beck     Lumber    Co., 

Krotz  V 577 

Aschoff  V.  City  of  Evansville  25 

Austin,  Ooppock  v 319 

Avery  v.  Nordyke  &  Marmon 

Co 541 

Ayer,    Indiana   Baptist   Pub. 

Co.   V 2»k 


B 

Ballej-,  Scherer  v 172 

Baker,  Knoll  v 124 

Baltimore,  etc.,  R.  Co.  v.  Gil- 
lard 339 

Baltimore,    etc.,    R.    Co.    v. 

Qaillen 330 

Bankers  Surety  Co.,  Moore  v. 633 

Barrett  Kisling  v 304 

Batey,    Indiana,    etc.,     Coal 

Co.  V 16 

Beach.  First  Nat.  Bank  v 80 

Beck  Lumber  Co.,  Krotz  v . .  577 

Benner  v.  Magee 176 

Bline.  Board,  etc.,  v 352 

Board,  etc,  Anable  v 72 

Board,  etc.,  v.  Bline .352 

Board,  etc.,  Davem  v 44 

Board,  etc..  King  v 231 

Borror  v.  Carrier 353. 

Bostock-Ferari      Amusement 

Co.  V.  Brocksmlth 566 

Branbam,   Pacific  Mut.   Life 

Ins.  Co.  v 243 

Branstrator,  Ellison  v 410 


Bressler  v.  Kelly 235 

Brocksmlth,      Bostock-Ferari 

Amusement  Co.  v 566 

Browning,    Pittsburgh,    etc., 

R.  Co.  V 90 

Bruce  v.  Myers 664 

Bruuer,  City  Bond  Co.  v 659 

Bryan  v.  DeMoss 473 

Bryan  v.  Jones 701 

Buckland,     Union     Traction 

Co.  V 420 

Bunyan  v.  Reed 296 

C 

Carrier,  Borror  v 353 

Case  V.  Hursh 211 

Caxton  Co.,  The,  White  River 

School  Tp.  V 8 

Central  Union  Tel.  Co.  v.  So- 

kola 429 

Cheek  v.  Preston .343 

Chicago,  etc.,  R.  Co.  v.  Wick- 
er  215 

Chipman   v.   Wells 1    * 

Cincinnati,      etc.,      Railroad, 

White  V 287 

Citizens  Nat.  Bank  v.  Alex- 
ander  596 

Citizens  Nat.  Bank,  Midland 

Steel  Co.  V 107 

(Mty  Bond  Co.  v.  Bruner 659 

City  Bond  Co.  v.  Wells 675 

City   of   Evansville,    Aschoff 

V 25 

City  of  Frankfort  v.  Irvin. .  .280 
City  of  New  Albany  v.  Stier.615 
City  of  Vincennes,  Cullop  v.  .667 

Claypool  V.  Wigmore 35 

Cleveland,  eic,  R.  Co.,  Con- 
rad v 133 

Cleveland,  etc.,  R.  Co.,  Dillier 

V 52 

Cleveland,    etc.,     R.    Co.    v. 

Peirce 188 

Conrad  v.  Cleveland,  etc.,  R. 

Co 133 

l^oppock  V.  Austin 319 

Co  vault  V.  Sanders 14 

Crown  Oil  Co.  v.  Ward 701 


(iii) 


IV 


CASfiS  REPORTEI). 


Cnim  V.  North  Vernon  Pump» 

etc.,  Co 253 

CuUop  V.  City  of  Vincennes.  .6^7 
Cuitls,  Harris  v 438 

D 

Dailey.  Heller  v 424 

Davern  v.  Board,  etc 44 

Davis  V.  Affleck 5<2 

Davis  V.  Neighbors 441 

Davis,  Southern  R.  Co.  v 377 

Deane  v.  Uobinson 4G8 

Deckard,  Underwood  v 198 

Delaney  v.  Shipp 466 

Demarest  v.  Holdeman 685 

DeMoss,  Bryan  v 473 

Dillier  v.  Cleveland,  etc.,  R. 

Co 52 

Dobyzkoski,  Woodard  v 658 

Doupan,  Nickey  v 601 

.Doyle  &  Co.  v.  Hawkins 514 

Dungan,  Risser  v 373 


E 

Ellis,  Espenlaub  v 163 

Ellison  v.  Branstrator 410 

Ellison  V.  Towne 22 

Engle  V.  Johnson 593 

Ernest  v.  Grand  Trunk,  etc., 

R.CO 409 

Espenlaub  v.  Ellis 163 

E.  T.  Kenney  Co.  v.  Ruff 259 

Bvansville,    etc.,    R.    Co.    v. 

Allen 636 

Bvansville,    etc.,    R.    Co.    v. 

McKinney 402 

F 

Fertig,  Pennsylvania  Co.  v. .  .459 
Fire  Assn.,  etc.,  v.  Yeagley..387 
First  Nat.  Bank  v.  Beach. . .  80 
Fftst    Nat.     Bank,    Wabash 

Vallev  Coal  Co.  v 703 

Fordeck,  Standard  Oil  Co.  v.  181 

Fowler,  MuUer  v 66 

Ft.  Wayne  Trust  Co.  v.  Sih- 

ler 140 


G 

Gillard,    Baltimore,    etc.,    R. 

Co.  V..... 339 

Grand   Trunk,    etc.,    R.    Co., 

Ernest  V 409 


Greb,  Pittsburgh,  etc.,  R.  Co. 
y 625 

Grtiiith,  Grim  v 559 

Grim  v.  Griffith 559 

H 

Harris  v.  Curtis 438 

Hawkins,  Doyle  &  Co.  v 514 

Heller  v.  Dailey 424 

Holdeman,  Demarest  v 685 

Holderman  v.  Wood 519 

Hollenback  v.  Poston 481 

Hursti,  Case  v 211 

Hutchinson,  Phillips  v 486 


Indiana  Baptist  Pub.  Co.  v. 

Ayer 284 

Indiana,    etc.,    Coal    Co.    v. 

Batey 1^ 

Indiana,     etc..     Oil     Co.     v. 

Pierce 523 

Indiana  Nat.  Gas,  etc.,  Co.  v. 

Lee 119 

Indiana  Nat.  Gas,  etc.,  Co.  v. 

L.eer 61 

Indianapolis     Drop     Forging 

Co.,  Anderson  v 100 

Irvin,  City  of  Frankfort  v. .  .280 


.lohnson,  Engle  v *.  .593 

.Johnson  v.  Sherwood 490 

Johnston  Glass  Co.  v.  Lucas. 418 
Jones,  Bryan  v 701 

K 

Kelley,  Rush  v 449 

Kelly,  Bressler  v 235 

Kennedy  v.  Swisher 676 

Kenney  Co.  v.  Ruflf 259 

King  V.  Board,  etc 231 

Kisling  V.  Barrett 304 

Knoll  V.  Baker 124 

Krotz  V.  A.  R.  Beck  Lumber 
Co 577 


Lee,  Indiana  Nat.  Gas.  etc., 
Co.  V 119 

Leer,  Indiana  Nat.  Gas,  etc., 
Co.  V 61 

Leonard  v.  Whetstone 383 

Lucas.  Johnston  Glass  Co.  v. 418 


CASES  REPORTED. 


M 

Majzee.  Benner  v 176 

McKinney,    Evans ville,    etc., 

K.  Co.  V 402 

McNeil,    Pittsburgh,    etc.,    R. 

Co.  V 310 

Midland  Steel  Co.  v.  Citizens 

Nat.  Bank 107 

Moore  v.  Bankers  Surety  Co. 633 
Moore,  Southern  Ind.  R.  Co. 

V ......154 

Mailer  v.  Fowler 66 

Myers,  Bruce  v 604 

N 

Neighbors,  Davis  v 441 

New  York,  etc.,  R.  Co.,  Van 

Winkle  v 476 

Nickey  v.  Dougan 601 

Nieoson,      American      Plate 

Glass  Co.  V 643 

Nordyke     &     Marmon     Co., 

Avery  v 541 

North  Vernon  Pump,  etc.,  Co. 

Cnim  V 253 

P 

Pacific  Mut.  Life  Ins.  Co.  v. 

Branham 243 

Pelrce,  Cleveland,  etc.,  R.  Co. 

V 188 

Pennsylvania  Co.  v.  Fertig..459 
Perrin  Nat.  Bank,  Zaring  v. .     5 

Phillips  V.  Hutchinson 486 

Werce,  Indiana,  etc.,  Oil  Co. 

V 523 

'  Pittman,  Rusche  v 150 

Pittsburgh,    etc.,    R.    Co.    v. 

Browning 90 

Pittsburgh,    etc.,    R.    Co.    v. 

Greb 625 

Pittsburgh,    etc.,    R.    Co.    v. 

McNeil 310 

Pittsburgh,    etc.,    R.    Co.    v. 

West 95 

Pittsburgh,    etc..    R.    Co.    v. 

Wilson 324 

Poston.  Hollenback  v 481 

Preston,  Cheek  v 343 

Prudential  Ins.  Co.,  Ruther- 
ford V 531 

Q 

Quillen,    Baltimore,    etc.,    R. 
Co.  V 330 


R 

Reed,  Bunyan  v 205 

Reed  Smokeless  Furnace  Co. 

V.  State 265 

Reynolds,  Wilkie  v 527 

Richcreek  v.  Russell 217 

Risser  v.  Dungan 373 

Robinson,  Deane  v 468 

Rosniakowski  y.  Rosniakow- 

skl 128 

Ruff,  E.  T.  Kenney  Co.  v 259 

Rusche  V.  Pittman 159 

Rush  V.  Kelley 449 

Russell,  Richcreek  v 217 

Rutherford  v.  Prudential  Ins. 

Co 531 

S 

Salmon,    Terre    Haute,    etc., 

R.  Co.  V 564 

Sanders,  Co  vault  v 14 

Sawyer's  Estate,  Walker  v.  .239 

Scherer  v.  Bailey 172 

Seward,  Steeley  v 398 

Sherwood,  Johnson  v 490 

Shipp,  Delaney  v 456 

Shockney,  Arbaugh  v 268 

SicelofT,   Union  Traction   Co. 

V 511 

Sihler,   Ft  Wayne  Trust  Co. 

V 140 

Smith  V.  Taylor 194 

Sokola,Central  Union  Tel.  Co. 

V 429 

Southern     Ind.     R.     Co.     v. 

Moore 154 

Sourhern  R.  Co.  v.  Davis 377 

Standard  Oil  Co.  v.  Fordeck.181 
State,  Acme  Fertilizer  Co.  v. 346 
State,  ex  rel.  Grau.  v.  Adair. 622 
State,  Reed  Smokeless  Furn- 
ace Co.  V 205 

State  V.  Tabler 303 

Steeley  v.   Seward 398 

Stier,  City  of  New  Albany  v. 615 
Swisher,  Kennedy  v 676 

T 

Tabler,  State  v 393 

Taylor,  Sihith  v 194 

Terre  Haute,  etc.,  R.  Co.  v. 

Salmon 564 

Towne,  Ellison  v 22 


VI 


CASES  REPOETED. 


U 

Underwood  v.  Deckard 108 

Union  Traction  Co.  v.  Buck- 
land 420 

Union  Traction   Co.   v.   Sice- 
loff 511 


Van    Winkle    v.    New    York, 
etc.,  R.  Co 47C 

W 

Wabash   yalle.v   Coal   Co.   v. 

First  Nat.  Bank,  .i 703 

Walker  v.  Sawyer's  Estate. .  .239 

Ward,  Crown  Oil  Co.  v 701 

Wells,  Chipman  v I 

Wells,  City  Bond  Co.  v 075 

West,  Pittsburgli,  etc.,  R.  Co. 

V 95 


Whetstone,  Leonard  v 383 

White     V.     Cincinnati,     etc.. 

Railroad 287 

White   River   School    Tp.    v. 

The  Caxton  Co 8 

Wicker,  Chicago,  etc.,  R.  Co. 

V 215 

Wiginore,  Claypool  v. 35 

Wilkie  V.  Reynolds 527 

Wilson,    Pittsburgh,   etc.,   R. 

Co.  V 324 

Wood,  Holdennan  v 519 

Woodard  v.  Dobyzkoski 658 


Yeagley,  Fire  Assn.,  etc.,  v. .  .387 


Zaring  v.  Perrin  Nat  Bank. .     5 


CASES  CITED. 


Abicht  V.  Searls,  154  Ind.  5M 

447 

Acme  Fertilizer  Co.  v.  State, 

»4  Ind.  App.  346 397 

Adams  v.  Dale,  29  Ind.  273.  .345 
Adams  v.  State,  156  Ind.  596.545 
Adams  v.  Wheeler,  122  Ind. 

251 506 

Adams  Express  Co.  v.  Cama- 

han,  29  Ind.  App.  606 408 

Aderhold  v.  Oil  Well  Supply 

Co.,  158  Pa.  St.  401 428 

Alexander  v.  Town  of  New 

Castle.  115  Ind.  51 41 

Alexandria  Min,  etc.,  Co.  v. 

Irish,  16  Ind.  App.  534 166 

Alford  V.  Baker,  53  Ind.  279.113 
A-liey  V.  State,  ex  rel.,  76  Ind. 

94 545 

Allyn  y.  Boston,  etc.,  R.  Co., 

105  Mass.  79 479 

American    Car,    etc.,    Co.    v. 

Clark,  32  Ind.  App.  644 166 

American    Fire    Ins.    Co.    v. 

Sisk,  9  Ind  App.  305 513 

American  Steel,  etc.,  Co.,  v. 

Wire  Drawers',  etc.,  Union, 

190  Fed.  605 103 

Ames  V.  Lake  Shore,  etc.,  R. 

Co.,  135  Ind.  363 186 

Anderson    v.    Anderson,    129 

Ind.  573 368 

Anderson  t.  Citizens  St.  R. 

Co.,  12  Ind.  App.  194 514 

Anderson  v.  Donnell,  66  Ind. 

150 370 

Andrews  v.  Torrey,  14  N.  J. 

Bq.  355 152 

Auhenser-BuBch         Brewing 

Assn.    y.    George,    14    Ind. 

App.  1 522 

Appeal  of  Beatty,  122  Pa.  St. 

428 301 

Armstrong  v.  Dunn,  143  Ind. 

433 648 

Arnold  v.  Rif  ner,  16  Ind.  App. 

422 679 

Ashton  v.  Shepherd,  120  Ind. 

69 419 

Aurelius  v.  Lake  Brie,  etc.,  R. 

Co.,  19  Ind.  App.  584 99 


Ayres  v.  Blevins.  28  Ind.  App. 
101 546 

Bake  v.  Smiley,  84  Ind.  212 

3,  4.    5 

Baker  v.  Northeast  Borough, 

151  Pa.  St.  234 33 

Balderston  v.  National  Rub- 
ber Co..  18  R.  I.  338 275 

Baldwin  v.  Burrows,  95  Ind. 

81 140 

Ballon  V.  Gile,  50  Wis.  614.  .301 
Baltimore,  etc.,  R.  Co.  v.  Cav- 

anangh,  35  Ind.  App.  — 606 

Baltimore,    etc.,    R.     Co.    v. 

Fifth  Baptist  Church,  108 

IT.  S.  317 79 

Baltimore,  etc.,  R.  Co.  v.  Lan- 
sing, 52  Ind.  229 292 

Baltimore,  etc.,  R.  Co.  v.  Lit- 
tle, 149  Ind.  167 213 

Baitipiore,  etc.,  R.  Co.  v.  Mus- 

giave,    24    Ind.    App.    295 

99,  465 

Baltimore,    etc.,    R.    Co.    v. 

Ragsdale,  14  Ind.  App.  406.404 
Baltimore,    etc.,    R.    Co.    v. 

State,  33  Md.  542 39 

Baltimore,    etc.,    R.    Co.    v. 

State,  ex  rel.,  81  Md.  371 . .  .642 
Baltimore,  etc.,  R.  Co.  v.  Tal- 

mage,  15  Ind.  App.  203 99 

Baltimore,    etc.,    R.    Co.    v. 

Welsh,  17  Ind.  App.  505 21 

Banks  v.  Bales,  16  Ind.  423.  .229 
Bardeus  y.  Huber,  45  Ind.  235 

228 

Barnes   v.    Pelbam,    18   Ind. 

App.  166 5i6 

Bamett  v.  Vanmeter,  7  Ind. 

App.  45 670 

Barr  v.  Hack,  46  Iowa  308.  .504 
Barrett  y.  Lewis,  106  Ind.  120 

366 

Bartlett  v.   Manor,   140  Ind. 

621 485 

Bassett  v.  Salisbury  Mfg.  Co, 

47N.  H.  426 654 

Beal   V.   Harrington,   116   111. 

113 366 

Beard  v.  Allen,  141  Ind.  243.  .670 


(rii) 


•  At 

Vlll 


CASES  CITED. 


Beatty  v.  O'Connor,  106  Ind. 

SI 15 

Beatty  v.  Supreme  Command- 

ery,  etc..  154  Pa.  St.  484. .  .301 

Beck  V.  State,  72  Ind.  250 106 

Bedford  Belt  R.  Co.  v.  Brown, 

142  Ind.  659 21 

Belt  R.,  etc.,  Co.  v.  Mann,  107 

Ind.  89 656 

Benbow  v.  Garrard,  139  Ind. 

571 522 

Bender  v.  Wampler,  84  Ind. 

172 5 

Bennett  v.  Lovell,  12  R.  1. 166 

571 

Benson  v.  Adams,  69  Ind.  353 

345 

Berkery   v.  IWilly,  82  Mich. 

160 116 

Bethell  v.  Bethell,  54  Ind.  428 

151 

Bethell  y.  Bethell,  92  Ind.  318 

152 

Bibbler  v.  Walker,  69  Ind.  362 

472 

Biddle  V.  Pierce,  13  Ind.  App. 

239 531 

Bigelow  V.   Hartford  Bridge 

Co..  14  Conn.  565 655 

Blllman  v.  Indianapolis,  etc., 

R.  Co.,  76  Ind.  l66 41 

Binkley  v.  Forkner,  117  Ind. 

176 292 

Black  V.  State,  57  Ind.  109. .  .191 
Blaine  v.  Brady.  64  Md.  373.653 
Blair  V.  Smith,  114  Ind.  114.  .369 
Blanchard-Hamilton  Furni- 
ture Co.  V.  Colvin,  32  Ind. 

App.  398 606 

Blue  V.  Beach,  155  Ind.  121 

75.283,284 

Board,  etc.,  v.  Axtell,  96  Ind. 

384 353 

Board,  etc.,  v.  Brown,  4  Ind. 

App.  288 679 

Board,  etc.,  v.  Fertich,  18  Ind. 

App.  1 283,  284 

Board,    etc.,   v.    Harrell,   147 

Ind.  500 234 

lioard,  etc.,  v.  Mutcliler,  137 

Ind.  140 436,  ^0 

Board,  etc.,  t.  Sisson,  2  Ind. 

App.  311 640 

Board,  etc.,  v.   Wagner,   138 

Ind.  609 632 

JBoone.  County  Bank  v.  Wal- 
lace. 18  Ind.  82 518 

Boothe  V.  City  of  Fulton,  85 

Jifo.  App.  16 33 


Bom  V.  Schrenkeisen,  110  N. 

Y.  55 507 

Bowers   v.    Snyder,    66   Ind. 

340 175 

Bowers   v.    Snyder,   88   Ind. 

302 440 

Bowlus   V.   Phenix   Ins.   Co., 

133  Ind.  10(5 558 

Bowman  v.  Mitchell,  79  Ind. 

84 152 

Boyd  V.  Bloom^  152  Ind.  152 

618 

Boyd  V.  Jackson,  82  Ind.  525 

371 

Boyd  V.  Portland  Electric  Co. 

40  Ore.  126 436 

Boyd  V.  Radabaugh,  150  Ind. 

394 151 

Bozeman  t.  Cale,  139  Ind.  187 

665 

Bradley,    Holton    &    Co.    v. 

Whicker,  23  Ind.  App.  380.  .115 
Brande  v.  Grace,  154  Mass. 

210 658 

Brazil  Block  Coal  Co.  v.  Gib- 
son. 160  Ind.  319 187 

Brazil     Block    Coal    Co.     v. 

Hoodlet,  129  Ind.  327 424 

Breckenrldge   v.    Parrott,    15 

Ind.  App.  411 428 

Breyfogle  v.  Stotsenburg,  148 

Ind.  552 504 

Brlggs  V.  Daugherty,  48  Ind. 

247 309 

Briggs  V.  Sneghan,  45  Ind.  14 

228 

Brinkmeyer  v.  City  of  Evans- 

ville,  29  Ind.  187 31,  32 

Bristor  v.  GaMn,  62  Ind.  352 

485 

Rritton  V.  Fox,  39  Ind.  369. .  .663 
Brosnan  v.  Sweetser,  127  Ind. 

1 42 

Brown    v.    Brown,    138    Ind. 

257 :. 133 

Brown  t.  Grove,  116  Ind.  84.211 
Brown  v.  Miller,  162  Ind.  684 

50.  51 

Browning  v.  Merritt,  61  Ind. 


425. 


113 


Brumfield  v.  Drook,  101  Ind. 

190 (M8 

Brunson  t.  Starbuck,  32  Ind. 

App.  457 671 

Bryan   v.   De  Moss,  34  Ind. 

App.  473 701 

Buchanan  v.  Lee,  69  Ind.  117 

511 


CASES  CITED. 


iz 


I 


Buehner  Chair  Co.  v.   Feul- 

ner,  28  Ind.  App.  479 

It5«,  167.  606 

Bunung  v.  Mick,  5  Ind.  App. 
28J) 115 

Burk  V.  State,  27  Ind.  430 397 

Burnett  v.  Milnes,  148  Ind. 
230 211 

isurtt  V.  Pyle,  89  Ind.  398 

116.  600 

Bush  V.  Brown,  49  Ind.  573 
683 

Bntterworth  v.  City  or  Henri- 
etta, 25  Tex.  Civ.  App.  467 


32 


CadTvallader     v.     Louisville, 

etc.,  R.  Co.,  128  Ind.  518. . .  98 
Cairo,  etc.,  R.  Co.  v.  Stevens, 

73  Ind.  278 336,  651 

Cales   V.    Insurance   Co.,    18 

Iowa  425 302 

Campbell  v.  Homer,  12  Ind. 

App.  86 5 

Campbell  v.   State,   148  Ind. 

527 137 

Cannon    v.    Merry,    116    Ga. 

291 398 

Capital   Nat.   Bank   v.    Reid, 

154  Ind.  54 665 

Caress  v.  Foster,  62  Ind.  145.210 
Carmel  Nat.  Gas,  etc.,  Co.  v. 

Small,  150  Ind.  427. . .  .651,  656 
Case  V.  Nelson,  22  Ind.  App. 

22 635 

Cason  V.  Harrison,  135  Ind. 

330 490 

Castle  V.  Bell,  145  Ind.  8 475 

Cay  lor  v.  Thorn,  125  Ind.  201.587 
Chaffln  V.  Brownfield,  88  Ind. 

306 599 

Chapman  v.  Jones,  149  Ind. 

4^4 ?22 

Charleston,  etc..   Railway  v. 

Johnson,  73  Ga.  306 650 

Chase  v.  Ewing,  51  Barb.  597 

275 

Chicago,  etc.,  R.  Co.  v.  Boggs, 

101  Ind.  522 318 

Chicago,  etc.,  B.  Co.  v.  Bur- 
ger. 124  Ind.  275 558 

Chicago,  etc.,  R.  Co.  v.  Fenn, 

3  Ind.  App.  250 46i 

Chicago,  etc.,  R.  Co.  v,  Knuff- 

ke.  36  Kan.  367 291 

Chicago,  etc.,  R.  Co.  v.  Lee, 

29  Ind.  App.  480 553,  551 


Chicago,  etc.,  R.  Co.  v.  Lud- 
dington,  10  Ind.  App.  636.  .391 

Chicago,  etc.,  R.  Co.  v.  Mar- 
tin, 31  Ind.  App.  3U8 640 

Chicago,  etc..  R.  Co.  v. 
Ostrander.  116  Ind.  259 391 

Chicago,  etc..  R.  Co.  v.  Rich- 
ards, 28  Ind.  App.  46.  .553,  554 

Chicago,  etc.;  R.  Co.  v.  Sut- 
ton. 130  Ind.  405 440 

Chicago,  etc.,  R.  Co.  v.  Tack- 
ett,  33  Ind.  App.  379 516 

Chicago,  etc.,  R.  Co.  v.  Thom- 
as, 155  Ind.  634 98, 99. 381 

Chicago,  etc.,  R.  Co.,  v.  Wal- 
ton, 1(55  Ind.  — 600 

Chicago,  etc.,  R.  Co.  v.  Whit- 
ing, etc.,  St.  R.  Co.,  139  Ind. 
297 93 

Cincinnati,  etc.,  R.  Co.  v.  But- 
ler, 103  Ind.  31 98 

Cincinnati,  etc.,  R.  Co.  v. 
Duncan,  143  Ind.  524 99 

Cincinnati,  etc.,  R.  Co.  v. 
Howard.  124  Ind.  280.  381,  480 

Cincmnati,  etc..  R.  Co.  v.  Mc- 
MuUen.  117  Ind.  439 187 

Cincinnati,  etc..  R.  Co.  v. 
Voght,  26  Ind.  App.  665 
193,  463 

Citizens  Nat.  Bank  v.  Judy, 
146  Ind.  322.  .505.  506.  507,  508 

Citizens  St.  R.  Co.  v.  Hoff- 
bauer,  23  Ind.  App.  614 514 

Citizens  St.  R.  Co. 'v.  Huffer, 
26  Ind.  App.  575 140 

Citizens  St.  R.  Co.  v.  Jolly, 
161  Ind.  80 614 

Citizens  St.  R.  Co.  v.  Twin- 
ame,  121  Ind.  375 679 

City  Bond  Co.  v.  Bruner,  34 
Ind.  App.  (559 675 

City  of  Anderson  v.  East,  117 
Ind.  126 31 

City  of  Chicago  v.  Selz, 
Schwab  &  Co.,  104  111.  App. 
376 32 

City  of  Evansville  v.  Christy, 
29  Ind.  App.  44 481 

City  of  Evansville  v.  Decker, 
84  Ind.  325 336 

City  of  Ft.  Wayne  v.  Christie, 
156  Ind.  172.  .187,549.553.554 

City  of  Ft  Wayne  v. 
Coombs.  107  Ind.  75 31 

City  ol  Indianapolis  v.  Tan- 
sel,  157  Ind.  463 434 

City  of  LaFayette  v.  Wort- 
man.  107  Jnd.  404 191 


CASES  CITED. 


City  of  Logansport  v.  Dick, 
TOInd.  65 33 

City  of  Logansport  v.  Dyke- 
man,  116  Ind.  15 283 

City  of  Mt.  Vernon  v.  Iloehn, 
22  Ind.  App.  282.  .166,  436,  640 

City  of  New  Albany  v.  Lines, 
21  Ind.  App.  380 649 

City  of  Salem  v.  Eastern  R. 
Co.,  98  Mass.  431 75 

City  of  Valparaiso  v.  Cart- 
wright,  8  Ind.  App.  429 31 

Clark  V.  Huey,  12  Ind.  App. 
224 587 

Clear  Creek  Stone  Co.  v. 
Dearmin,  160  Ind.  162 518 

Cleveland,  etc.,  K.  Co.  v. 
Berry,  152  Ind.  607 193 

Cleveland,  etc.,  R.  Co.  v.  Du- 
gan,  18  Ind.  App.  435.  .337.  639 

Cleveland,  etc.,  R.  Co.  v.  Grif- 
fin, 26  Ind.  App.  368 99 

Cleveland,  etc.,  R.  Co.  v.  Har- 
rington, 131  Ind.  426 318 

Cleveland,  etc.,  R.  Co.  v. 
Heine,  28  Ind.  App.  103 99 

Cleveland,  etc.,  R.  Co.  v. 
Huddleston,  '21  Ind.  App. 
621 336 

Cleveland,  etc.,  R.  Co.  v. 
King,  23  Ind.  App.  573.337,  338 

Cleveland,  etc.,  R.  Co.  v. 
Kline,  29  Ind.  App.  390 337 

Cleveland,  etc.,  R.  Co.  v. 
Miles,  162  Ind.  646 157 

Cleveland,  etc.,  R.  Co.  v. 
Penketh,  27  Ind.  App.  210.  .317 

Cleveland,  etc.,  R.  Co.  v. 
Stewart,  24  Ind.  App.  374 
365,  618 

Cleveland,  etc.,  R.  Co.  v. 
Stewart.  161  Ind. '242 682 

Coble  v.  Eltzroth,  125  Ind. 
429 137»l 

Cobiirn  v.  Stephens,  137  Ind. 
683 590 

Cochran  v.  Benton,  126  Ind. 
58 153 

Coggswell  V.  New  York,  etc., 
R.  Co.,  103  N.  Y.  10 79 

Cole  V.  Franks,  147  Ind.  281.636 

Cole  V.  Temple,  142  Ind.  498 .  151 

Collier  v.  Collier,  150  Ind.  276 
682 

Collins  V.  Collins,  100  Ind.  266 
632 

Commercial  Travelers,  etc., 
Assn.  V.  Springsteen,  23 
Ind  App.  657 247,  252 


Commonwealth    v.    Buckley, 

145  Mass.  181 192 

Conner  v.  Citizens  St.  R.  Co. 

105  Ind.  62 558 

Conner  v.  Woodfill,  126  Ind. 

85 336 

Consolidated     Stone    Co.    v. 

Morgan,  160  Ind.  241 518 

Consolidated     Stone    Co.    v. 

Summit,      152      Ind.      297 

187,  553,  554 

Consumers  Gas  Trust  Co.  v. 

Crystal  Window  Glass  Co., 

163  Ind.  190 *. 66,  701 

Consumers  Gas  Trust  Co.  v. 

Howard,  163  Ind.  170 66 

Consumers  Gas  Trust  Co.  v. 

Ink,  163  Ind.  174 66 

Consumers  Gas  Trust  Co.  v. 

Littler,  162  Ind.  320.64,  66,  701 
Consumers  Gas  Trust  Co.  v. 

Worth,  163  Ind.  141 66 

Conwell    V.    Overmeyer,    145 

Ind.  698 575 

Cook   V.    Buhrlage,   159  Ind. 

162 447 

Cook  V.  State,  ex  rel.,  101  Ind. 

446 417 

Cooper   V.    Peterson,    7   Ind. 

App.  411 522 

Crawford  v.  State,  155  Ind. 

692 432 

Creighton  v.  Hoppis,  99  Ind. 

369 548 

Crossley  v.  O'Brien,  24  Ind. 

325 175 

Crow  V.  Judy,  139  Ind.  562. . .  51 
Cumberland,    etc.,    Corp.    v. 

Hitohings,  65  Me.  140 337 

Cummins    v.     Cummins,    30 

Ind.  App.  671 131 

Cupp  V.  Campbell,  103  ind. 

213 151 

Dammann     v.    City    of    St. 

Louis,  152  Mo.  186 33 

Oaugherty  v.   Deardorf,   107 

Ind.  527 586 

Davis  V.  City  of  Crawfords- 

vllle,  119  Ind.  1 336 

Davis    V.    City   of    Lebanon, 

108  Ky.  688 32 

Davis  V.  Elliott,  7  Ind.  App. 

246 162 

Davis   Coal    Co.    v.    Polland, 

158  Ind.  607 166,  550 

Davis  &   Rankin,   etc.,   Mfg. 

Co.  V.  Vice,  15  Ind.  App.  117 

587 


CASES  CITED. 


XI 


Davis'    Sons    t.    Butrick,   68 

Iowa  94 264 

Day  V.  Watts,  92  Ind.  442 228 

Debs  V.  Dalton,  7  Ind.  App. 

84 175 

Deitrick    v.    Board,    etc.,    28 

Ind.  App.  83 234 

De  Kalb  Nat.  Bank  v.  Nice- 
ly, 24  Ind.  App.  147 504 

Demarest  y.  Hardhan,  34  N. 

J.  Bq.  469 648 

Demarest   y.   Holdeman,  157 

Ind.  467 ._.686 

Deming-Colbom  Lumber  Co. 

V.  Union,  etc.,  .Loan  Assn., 

151  Ind.  463 586 

Dennis  y.  State,  91  Ind.  291 

350 

De  Pauw  v.  City  of  New  Al- 
bany, 22  Ind.  204 672 

De   Vay   y.    Dunlap,    7   Ind. 

App.  690 419 

Devenbaugh  y.  Nifer,  3  Ind. 

App.  379 531 

Dezell  y.  Odell,  3  Hill  (N.  Y.) 

219 209 

Diamond  Plate  Glass  Co.  y. 

earless^  22  Ind.  App.  346. .  .526 
Diamond  Plate  Glass  Co.  y. 

Echelbarger,  24  Ind.   App. 

124 526 

Dill  y.  Mumford,  19  Ind.  App. 

609 657 

Dlllman  y.  Barber,  114  Ind. 

403 454 

Dobbins    y.    McNamara,    113 

Ind.  54 15 

Dolman  y.  Cook,  14  N.  J.  Eq. 

56 152 

Driver  v.  Driver,  153  Ind. 

88 131 

Dudley  v.  Pigg,  149  Ind.  363.151 
Dnmont     v.     M'Craeken,     6 

Blackf.355; 119 

Dnnkle  v.   Herron,   115   Ind. 

470 415 

Dnnsbach     v.     Hollister,    49 

Hnn  352,  132  N.  T.  602. . .  .650 
Durbin    v.    Oregon    R.,    etc., 

Co.,  17  Ore.  5 479,  480 

Dntton    v.    Ensley,    21    Ind. 

App.  46 293 

Dwenger  v.  Branigan,  95  Ind. 

221 366,  368 

Eagle  Ins.  Co.  v.  La  Fayette 
Ins.  Co.,  9  Ind.  443 541 

Eaken  v.  Thompson,  4  Ind. 
App.  393 138 


Earle  v.  Simons,  94  Ind.  573 

230 

Eastman   v.    Provident,   etc., 

Assn.,  62  N.  H.  555 301 

BcKcrt   V.   Blnkley,   134   Ind. 

614 115 

Edgerly  v.  Concord,  59  N.  H. 

78 , 32 

Edgerly  v.  Concord,  62  N.  H. 

8 32 

Edmonds  v.  Mounsey,  15  Ind. 

App.  399 428 

Egbert  v.   I^ake   Shore,   etc., 

R.    Co.,    6    Ind.    App.    350 

334,  336 

Eichel  V.  Bower,  2  Ind.  App. 

84 632 

Eisenmenger  v.   Board,   etc., 

44  Minn.  457 33 

Elliott   V.    Pontius,   130    Ind. 

641 365,  648 

Employers,  ■  etc.,     Corp.     v. 

Light,  etc.,  Co.,  28  Ind.  App. 

437 250 

Engrer  v.  Ohio,  etc.,  R.  Co., 

142  Ind.  618 381 

Equitable,    etc.,    Ins.    Co.    v. 

Stout,  135  Ind.  444 337 

Erb  V.  Moak.  78  ind.  569 345 

Erdman  v.  Illinois  Steel  Co., 

95  Wis.  6 257 

Esberg  Cigar  Co.  v.  City  of 

Portland,  34  Ore.  282 33 

Eshelnian  v.  Snyaer,  82  Ind. 

498 345 

Evans  v.  Beaver,  50  Ohio  St. 

190 152 

Evansville,    etc.,    R.    Co.    y. 

Carvener,  113  Ind.  51 630 

Evansville,    etc.,    R.    Co.    v. 

Crist,  116  Ind.  446 642 

iiivansville,    etc.,    R.    Co.    v. 

Dick,  9  Ind.  433 336 

Evansville,    etc.,    R.    Co.    v. 

Duel,  134  Ind.  156 180 

Evansville,    etc.,    R.    Co.    v. 

Krapf,  143  Ind.  647 .464 

Evansville   Gas-Light   Co.   v. 

State,  ex  rel.,  73  Ind.  219. .  .308 
Evansville    Ice,    etc.,    Co.    v. 

Winsor,  148  Ind.  082 485 

Eve  V.  Louis,  91  Ind.  457 210 

Everitt  v.  Indiana  Paper  Co., 

25  Ind.  App.  287 548 

Ex  parte  Lennon,  166  U.   S. 

548 103 

Fabel  y.   Cleveland,   etc.,   R. 
Co.,  30  Ind.  App.  268 341 


zu 


CASES  CITED. 


Farmers'  Loan,   etc.,   Co.   v.' 

Canada,   etc.,   R.   Co.,   127 

Ind.  250 587 

Farris  v.  Jones,  112  Ind.  498.192 
Fenn  v.  Holme.  21  How.  481.322 
Fennell  v.  Gufifey.  139  Pa.  St. 

341 428 

i^Vrffuson   V.   Hull,    136   Ind. 

339 137 

Ferren  v.  Old  Colony  R.  Co., 

143  Mass.  197 551 

Fidelity   &   Casualty    Co.   v. 

Sanders,  32  Ind.  App.  448.. 393 
Field  V.  Campbell,   164   Ind, 

^  ^  _  251    449 

Field  V.  NoblettVisi'lnd.  357 

447 

Finalyson  v.  Utica,  etc.,  Co., 

67  Fed.  507 20 

Finn  v.  Providence  Gas,  etc., 

Co.,  99  Pa.  St.  631 291 

First  Nat.  Bank  v.  Sarlls,  129 

Ind.  201 648 

Fishback  v.  Rodman  &  Co., 

14  Bush  (Ky.)  117 366 

Fishback  v.  State,  131  Ind. 

304 105 

Fisher  v.  Tuller,  122  Ind.  31.485 
Fitzgerald      v.      Connecticut 

River  Paper  Co.,  155  Mass. 

155 553 

Fleming  v.  McDonald,  50  Ind. 

278 386 

Fleming  v.  Mershon,  36  Iowa 

413 649 

Fletcher  v.  Holmes,  25  Ind. 

458 209 

Fletcher  v.  Holmes,  32  Ind. 

497 152 

Fordyce  v.  Nelson,  91  Ind.  447 

114 

Foulks  V.  Falls,  91  Ind.  315 

114 

Francis  v.  Porter,  7  Ind.  213 

152 

Franklin  Life  Ins.  Co.  v.  Wal- 
lace, 93  Ind.  7 539 

Frazer  v.  State,  106  Ind.  471 

192 

Front  St.,  etc.,  Co.  v.  Butler, 

50Cal.  574 243 

Funk  V.  Rentschler,  134  Ind. 

68 213 


Gabbert  v.  Schwartz,  69  Ind. 

450 152 

Galloway  v.  State,  29  Ind.  442 

624 


Gallup  V.  Schmidtf  154  Ind. 

190 672 

Gambs  v.  Covenant  Mut.  Life 

Ins.  Co..  50  Mo.  44 301 

Gaskell    v.     Viquesney,    122 

Ind.  244 586 

German- American  Ins.  Co.  v. 

Sanders,  17  Ind.  App.  134.  .632 
German-American  Ins.  Co.  v. 

Yeagley,  163  Ind.  651 390 

Gihon  v.  Stanton,  9  N.  Y.  476 

275 

Gilbert  v.  Flint,  etc.,  R.  Co., 

51  Mich.  488 569 

Gilson  V.  Board,  etc.,  128  Ind. 

65 49 

Gipson  V.  Heath,  98  Ind.  100 

61 

Giraudi   v.   Electric  Improv. 

Co.,  107  Cal.  120 487 

Glidewell  v.  Spaugh,  26  Ind. 

319 592 

Globe   Accident   Ins.    Co.   v. 

Reid,  19  Ind.  App.  203 24 

Gold  V.   Pittsburgh,   etc.,   R. 

Co..  153  Ind.  232 440 

Goode  V.  Riley,  153  Mass.  585 
507 

Goodwin  v.  Smith,  72  ind.  lis 

702 

Goodwine  v.  Barnett,  2  Ind. 

App.  16 472 

Graham  v.  Lunsford,  149  Ind. 

83 585 

Graliam  v.  Russell,  152  Ind. 

186 454,  669,  670 

Gray  v.  Robinson,  90  Ind.  527 

671 

Green  v.  Elliott,  86  Ind.  53. .  .490 
Green  v.  Hughitt  School  Tp., 

6  S.  Dak.  452 504 

(Jreen  v.  Phillips,  67  Va.  752.294 
Gregory  v.  Smith,  139  Ind.  48 

522 

Griffith  V.  New  England  Tel., 

etc.,  Co.,  72  Vt.  441 436 

Grimes  v.  lioulsville,  etc.,  R. 

Co.,  3  Ind.  App.  573 640 

Grisell  v.  Noel  Bros.,  etc.,  Co., 

9  Ind.  App.  251 545 

Groves  v.  MarKS,  32  Ind.  319 

322 

Gurley  v.   Embree,  137   Ind. 

82 665 

Haag  V.  Board,  etc.,  60  Ind. 

511 76 

Hackney  v.  State,  8  Ind.  494 

397 


CASES  CITED. 


Xlll 


Baggart  t.  Stehlin,  137  Ind. 
43_ , , , , , 39g 

Hall" V.  Copdeli,*  142  11.  S.'  lls!  151 
Hamilton  v.  Jones,  125  Ind. 

176 58 

Hand  y.  Inhabitants,  etc.,  126 

Mass.  324 33 

Hankey  v.  Downey,  116  Ind. 

118 86 

Hannah  v.  Collins,  W  Ind.  201 

229 

Hanover  Fire  Ins.  Co.' v.  Dole, 

20  Ind.  App.  333 540 

Hardesty   v.   Hlne,   135   Ind. 

72 476,702 

Harley  v.  Montana  Ore,  etc., 

Co.,  27  Mont  388 509 

Hart  V.  Hlldebrandt,  30  Ind. 

App.  415 652 

Hartford  Life,  etc.,  Ins.  Co. 

V.  Unsell,  144  U.  S.  439. ..  .540 
Haskett  v.  State,  51  Ind.  176.105 
Hassan  v.  Wilcox,  130  U.  S. 

493 586 

Hawes   v.    Chaille,    129   Ind. 

435 366 

Hawkins  v.   State,   125  Ind. 

570 105 

Hay  v.  State,  ex  rel.,  58  Ind. 

337 372 

Hayes   v.   City  of  Oshkosh, 

33  Wis.  314 32 

Hays  Y.  Parrish,  52  Ind.  132 

175 

Head  v.  Doehleman,  148  Ind 

145 475 

Hedrick  t.  Hedrtck,  55  Ind. 

78 702 

Heinze  v.  Butte,  etc.,  Min. 

Co.,  129  Fed.  274 105 

Heizer  v.  Kelly,  73  Ind.  582 

7 

Heller  v.  Clark,  103  Ind.  591 

521 

Heller  v.  Dailey,  28  Ind.  App. 

555 425,  427,' 429 

Heltonvllle      Mfg.      Co.      v. 

Fields,  138  Ind.  58. . .  .423,  513 
Henry  v.  Gilliland,  103  Ind. 

177 88 

Hensley    v.    Tuttle,    17    Ind. 

App.  253 679 

Hersey  v.  Lambert,  50  Minn. 

373 322 

Hill  V.  Indianapolis,  etc.,  R. 

Co.,  31  Ind.  App.  98 419 

Hill  T.  Managers,  etc.,  4  Q. 

B.  D.  433 78 


Hill  V.  Mayor,  etc.,  139  N.  Y. 

495 79 

Hill    V.    National    Bank,    97 

U.  S.  450 293,  294 

Hilliker  v.  Citizens  St.  R.  Co., 

152  Ind.  86 58 

Hiscock  V.  Norton,  42  Mich. 

320 366 

Hohn  V.  Interstate  Casualty 

Co.,  115  Mich.  79 251 

Holland  v.   Bartch,   120  Ind. 

46 560 

Holland  v.  Holland,  131  Ind. 

196 ...521 

Holzman  v.  Hibben,  100  Ind. 

338 648 

Home    Ins.    Co.    v.    Oilman, 

112  Ind.  7 648 

Home  Ins.  Co.  v.  Sylvester, 

25  Ind.  App.  207 541 

Hooker  v.  New  Haven,  etc., 

Co.,  14  Conn.  146 79 

Hopewell    Mills    v.    Taunton 

Sav.  Bank.  150  Mass.  519.  .291 
Hopkins  v.  Hudson,  107  Ind. 

191 162 

Horton    v.    Sawyer,    59   Ind. 

587 472 

Hovey  v.   Elliott,   167  U.    S. 

409 599 

Howe  Machine  Co.  v.  Reber, 

66  Ind.  498 Gil 

Hubbard  v.  Harrison,  38  Ind. 

323 152 

Huber  Mfg.  Co.  v.  Busey,  16 

Ind.  App.  410 275,  504 

Hudson    V.    Allison,    54    Ind. 

215 531 

Hughes    V.    Beggs,    114    Ind. 

427 175 

Hughes  V.  Sellers,  34  Ind.  337 

175 

Hunderlock  v.  Dundee  Mort- 
gage, etc.,  Co.,  88  Ind.  139.665 
Hunt  V.  Campbell,  83  Ind.  48.322 
Hunt  V.   Iowa   Cent.  R.  Co., 

86  Iowa  15 335 

Hunt  V.  Rousmaniere,  1  Pet. 

1 507 

Hunt  V.  Standart,  15  Ind.  33.113 
Hunter  v.  State,  6  Ind.  423..  106 
Hutchings  v.  Hay,   132  Ind. 

369 419 

Ice  V.  State,  ex  rel.,  123  Ind. 
590 211 

Indiana,  etc.,  Assn.  v.  Craw- 
ley, 151  Ind.  413 50  i,  505 


XIV 


CASES  CITED. 


Indiana,  etc.,  Gas  CJo.  v.  Mc- 

Math,  26  Ind.  App.  154 643 

Indiana,  etc.,  Gas  Co.  v.  New 

Hampshire   Fire    Ins.   Co., 

23  Ind.  App.  298 558 

Indiana,     etc.,     R.     Co.     v. 

Adams,  112  Ind.  302 545 

Indiana,  etc.,  R.  Co.  v.  Dailey 

110  Ind.  75 213 

Indiana   Nat.   Gas,   etc.,   Co. 

V.  Hinton,  150  Ind.  398. . .  .121 
Indiana   &  Ohio  Live  Stock 
•  Ins.  Co.  V.  Bender,  32  Ind. 

App.  287 509 

Indiana  Stoiie  Co.  v.  Stewart, 

7  Ind.  App.  503 423,  513 

Indianapolis,  etc.,  R.  Co.   v. 

Center  Tp.,  143  Ind.  63 228 

Indianapolis,  etc.,  R.   Co.   v. 

Forsj-the,  4  Ind.  App.  326.  .404 
Indianapolis,   etc.,  R.  Co.   v. 

McLin,  82  Ind.  435 318 

Indianapolis,   etc.,   R.   Co.   v. 

Sands,  133  Ind.  433 370 

Indianapolis,  etc.,   R.  Co.  v. 

Stout,  53  Ind.  143 58 

Indianapolis,  etc.,  R.   Co.  v. 

Watson,  114  Ind.  20.  .256,  257 
Indianapolis,  etc..  Transit  Co. 

V.  Haines,  33  Ind.  App.  63 

481 

Indianapolis    St.    R.    Co.    v. 

Taylor,  158  Ind.  274. .  .481,  682 
Inprerman   v.   State,   ex   rel., 

128  Ind.  225 235 

Inman  v.  Vopel,  141  Ind.  138.522 
In  re  Atwood,  38  N.  Y.  Supp. 

338 275 

In  re  Blues,  5  El.  &  Bl.  291.  .250 
In  re  Debbs,  158  U.  S.  564. .  .106 

In  re  Jacobs,  98  N.  Y.  98 75 

In  re  Nevitt,  117  Fed.  448 105 

Insurance  Co.    v.    Brim,   111 

Ind.  281 ....249,541 

Insurance   Co.   v.   Eggleston, 

90  TJ.  S.  572 539 

Insurance     Co.     of     North 

America  v.  Hegewald,  161 

Ind.  631 508 

Jackson   v.    Pittsburgh,    etc. 

R.  Co.,  140  Ind.  241 158 

Jackson  v.  Wisconsin  Tel. 

CO..  85  Wis.  243 436 

James  v.  Lake  Erie,  etc.,  R. 

Co..  144  Ind.  030 410 

Jaqua     v.     Headington,    114 

Ind.  809....; 179 


Jaqua  v.   Woodbury,  3  Ind. 

App.  289 Ill 

Jarvis  v.  Hitch,  161  Ind.  217 

620 

Jefferson vi  lie,  etc.,  R.  Co.  v. 

Avery,  31  Ind.  277 624 

Jefferson vi He,  etc.,  R.  Co.  v. 

Hendricks,  41  Ind.  48.  .59,  625 
Jeflfersonville,  etc.,  R.  Co.  v. 

Lyon,  55  Ind.  477 611 

Jeffersonville,  etc.,  R.  Co.  v. 

Worland,  50  Ind.  339 404 

JefiFersonville   Water   Supply 

Co.  V.  Riter,  146  Ind.  521.  .590 
Jelley  v.  Roberts,  50  Ind.  1.  .546 
John  C.  Groub  Co.  v.  Smith, 

31  Ind.  App.  685 447 

Johnson  t.  Pontious,  118  Ind. 

270 322 

Johnson  v.  Tyler,  1  Ind.  App. 

Jolly  V.  Ghering,  40  Ind.  139.472 
J  ones  V.  Hathaway,  77  Ind. 

14 505 

Jones  V.  People's  State  Bank, 

32  Ind.  App.  119 86,  88 

Jones  V.  Rittenhouse,  87  Ind. 

348 625 

Jones  V.  State,  160  Ind.  537.  .432 
Joseph  V.  Wild,  146  Ind.  249.127 

Kaufman  v.  Preston,  158  Ind. 

301 586 

Keefer  v.  Mason,  36  111.  406.  .116 
Keeley  Brewing  Co.  v.  Par- 

nin,  13  Ind.  App.  588 391 

Keens  v.  Gaslin,  24  Neb.  310.365 
Kelster    v.    Myers,    115   Ind. 

312 506 

Keller  v.  B.  F.  Goodrich  Co., 

117  Ind.  556 600 

Keller  v.  Equitable  Fire  Ins. 

Co.,  28  Ind.  170 538 

Kelly  V.  Pittsburgh,  etc.,  R. 

Co.,  28  Ind.  App.  457. ....  .336 

Kemp  V.  Smith,  7  Ind.  471. .  .175 
Kennedy  v.  Knight,  21  Wis. 

345 152 

Kenyon  v.  Knights  Templar, 

etc.,  Assn.,  122  N.  Y.  247. .  .538 
Kerman  v.  Howard,  23  Wis. 

108 301 

Key  V.  Ostrander,  29  Ind.  1.  .229 
Killian  v.  Andrews,  130  Ind. 

579 417 

Kimble  v.  Seal,  92  Ind.  276.. 309 

King  V.  Clark,  7  Mo.  269 192 

Kinney  v.  Koopman,  116  Ala. 

310 350 


CASES  CITED. 


XV 


Kipliart    v.    Brennemen,    25 

Ind.  152 472 

Kissel  V.  Lewis,  156  Ind.  233.396 
Kistuer  v.  City  of  Indlanap- 

olls.  100  Ind.  210 41 

Kline  y.  Board,  etc.,  152  Ind. 

321 234 

Kline    y.     National     Benefit 

Assn.  Ill  Ind.  462 539 

Knights  of  Honor  y.  Watson, 

64  N.  H.  517 301 

Knouff  y.  City  of  Logans- 
port,     26     Ind.     App.     202 

166,  436,  640 

Koons  y.  First  Nat.  Bank,  89 

Ind.  178 228 

Koons   y.    Mellett,    121    Ind. 

585 521 

Kopelke  y.  Kopeike,  112  Ind. 

435 114 

Korrady  y.  Lake  Shore,  etc., 

R.  Co.,  131  Ind.  261 44,  391 

Krenzer  y.   Pittsburgh,  etc., 

R.  Co.,  151  Ind.  587 481 

*Krise  y.  Wilson,  31  Ind.  App. 

500 504 

Kunz  y.  Ward,  28  Kan.  132.  .305 

La   Payette,   etc.,  R.   Co.   y. 

Wlnslow,  66  111.  219 291 

Lake  y.  Jones,  49  Ind.  297. . .  15 
Lake    Erie,    etc..    R.    Co.    y. 

Clnggish.  143  Ind.  347 630 

Lake    Erie,    etc.,    R.    Co.    v. 

Griffin,  25  Ind.  App.  138. .  .327 
I^ke  Erie,  etc.,  R.  Co.  y.  Hol- 
land, 162  Ind.  406 407. 408 

Lake    Erie,    etc.,    R.    Co..  y. 

Priest  131  Ind.  413 327 

Lake    Erie,    etc.,    R.    Co.    y. 

Stick,  143  Ind.  449 99 

Lake  Shore,   etc.,   R.   Co.   y. 

Boyts,  16  Ind.  App.  640.99,  316 
Lake  Shore,  etc.,   R.   Co.   y. 

,      McCorraick,  74  Ind.  440 518 

Lake  Shore,  etc.,   R.   Co.  y. 

Mcintosh,     140     Ind.     261 

94,  642,  643 

Lake  Shore,  etc.,  R.   Co.  y. 

Miller,  25  Mich.  274 479 

Ijake  Shore;  etc.,   R.   Co.  y. 

Pinchin.  112  Ind.  592 312 

Lamont  y.  Grand  Lodge,  etc.. 

31  Fed.  177 301 

Lampson  y.  Bowen,  41  Wis. 
,|g4 ggg 

Lane  y.  Mllier,  27  Ind.  534.  .127 
Lauey  y.  Jasper,  39  III.  40. .  .654 


Lang  y.   Clapp,   103  Ind.   17 

671,   674 

Lang  V.  Kaiser,  at  Mich.  317.277 
Lautman    y.    Pepin,   26    Ind. 

App.  427 432 

Ledbetter    y.     Winchel,    142 

Ind.  109, 522 

Ledyard  v.  Chapiu,  6  Ind.  320 

152 

Leeds  v.  City  of  Richmond, 

102  Ind.  372 32 

Legg   y.    Anderson,    116   Ga. 

401 398 

Lewis  y.  Flint,  etc.,  R.  Co., 

54  Mich.  55 41 

Lewis  V.  Stanley,  148  Ind.  351 

323 

Liudemnn    y.    Rosenfleld,   67 

Ind.  246 114 

Lindley  y.  Sulliyan,  133  Ind. 

588 611 

Little  y.  Board,  etc.,  7  Ind. 

App.  118 234 

Loague  y.  Railroad,  91  Tenn. 

458 59 

Ix>gan  y.  Kiser,  25  Ind.  393.  .671 
I^ng  y.  Doxey,  50  Ind.  385.  .434 
Long  y.  Straus,  107  Ind.  94.114 
Louisyille,    etc.,    R.    Co.    v. 

Ader,  110  Ind.  376 511 

Louisyille,     etc.,     R.    Co.    y. 

Bates,  116  Ind.  564 312 

Louisville,  etc.,  R.  Co.  y.  Etz- 

ler.  4  Ind.  App.  31 521 

Louisville,    etc.,     R.    Co.    y. 

Hanning,  l31  Ind.  528 4^ 

Louis  vilfe,    etc..    R.    Co.     y. 

Hays,  11  Lea  (Tenn.)  382.  .335 
Louisville,    etc.,     R.     Co.    y. 

Hicks.  11  Ind.  App.  588 518 

Louisville,    etc.,     R.    Co.    v. 

Nolan,  135  Ind.  60 16(5,  436 

Ix)ul8ville,    etc..    R.    Co.    v. 

Ousler,  15  Ind.  App.^ 2.32..  .465 
Louisville,    etc.,    R.    Co.    y. 

Renlcker,  8  Ind.  App.  404.337 
Louisville,    etc.,    R.    Co.    y. 

Rush',  127  Ind.  545 158 

Louisville,    etc.,    R.    Co.    v. 

Stommel,  120  Ind.  35.  .318,  381 
Louisville,    etc..    R.    Co.    v. 

Williams,  20  Ind.  App.  576.318 
liouisvllle,    etc.,    R.    Co.    v. 

Wright,  134  Ind.  509.  .157,  158 
liOwe  v.  Board,  etc.,-  156  Ind. 

163 49 

Ludwig  V.  Cory,  158  Ind.  582 

475  575,  702 


XVl 


CASES  CITEC. 


Macomber     v.     Nichols,     34 

Mich.  212 569 

Magee  v.  Overshiner,  150  Ind. 

127 93 

Magnuson    v.    Billings,    152 

Ind.  177 625 

Ma  honey  v.  Dore,  155  Mass. 

513 553 

Ma  Hoy  V.  New  York  Real  Es- 
tate Assn..  156  N.  Y.  205. . .  41 
Malott  V.  Hawkins,  159  Ind. 

127 98.  318,  381,  382 

Mann  v.  Belt  R.,  etc.,  Co.,  128 

Ind-  138 99 

Marion  Mfg.  Co.  v.  Harding, 

155  Ind.  648 2G2 

Marselis      v.      Morris,      etc., 

Banking  Co.,  1  N.  J.  Eq.  31 

649 

Marsh  v.  Chickering,  101  N. 

Y.  '396 258 

Martin  v.  Pifer,  96  Ind.  245.  .249 
Marvin  v.  Taylor.  27  Ind.  73.586 
Mason  v.  Roll,  130  Ind.  260.  .521 
Masonic,  etc.,  Soc.  v.   Burk- 

hart.  110  Ind.  189 301,  303 

Massillon  Engine,  etc.,  Co.  v. 

Churchill,  68  Alinn.  393. . .  .192 
Masten  v.  Indiana  Car,  etc., 

Co.,  2o  Ind.  App.  175 15 

Matlock  V.  Todd,  19  Ind.  130.562 
Matter    of    Mayor,    etc.,    39 

Hun,  App.  Div..  589. .  .293,  294 
Mayor,  etc.,  v.   Fairfield  Im- 

proY.  Co.,  87  Md.  352 79 

Mays  V.  Dooley,  59  Ind.  287.472 
Mc  Andrews       v.       Montana 

Union  B.  Co.,  15  Mont.  290 

257 

McAvoy   V.   Mayor,   etc.,    54 

How.  Pr.  245 31 

McCarty  v.  Burnet,  84   Ind. 

23 162 

McClure    v.     Shelbum    Coal 

Co.,  147  Ind.  119 665 

McConnell      v.      Blood,      123 

Mass.  47 293 

McConnell     v.     Hannah,    96 

Ind.  102 548 

McCormick,    etc.,   Mnch.    Co. 

V.  Gray,  100  Ind.  285 262 

McCormick,  etc.,  Mach.  Co.  v. 

Hays,  89  Ind.  582 262 

McDougal   V.    State,  88  Ind. 

24 682 

McFarlane  v.  Foley,  27  Ind. 

App.  484 293 

McGahan      t.      Indianapolis 

Nat  Gas  Co.,  140  Ind.  335. .  41 


McWilliams  v.   Detroit,  ettf., 

Co.,  31  Mich.  274 316 

Meador  v.   Lake  Shore,  etc., 

R.  Co.,  138  Ind.  290 258 

Mendel  v.  City  of  Wneeling, 

28  W.  Va.  233 32 

Meroni  Gravel  Co.  v.  Pear- 
son, 33  Ind.  App.  174 440 

Merritt  v.  Straw,  6  Ind.  App. 

360 521 

Metropolitan  Life  Ins.  Co.  v. 

O'Brien,  92  Mich.  584 301 

Michigan  Mut.  Life  Ins.  Co. 

V.  Frnnkel,  351  Ind.  534... 521 
Middlebrook     v.     State,     43 

Conn.  257 105 

Midland  R.  Co.  v.  Fisher,  125 

Ind.  19 327 

Midland  Steel  Co.  v.  Citizens 

Nat.  Bank,  26  Ind.  App.  71 

109,111,115 

Miller    v.    Bowers,    30    Ind. 

App.  116 652 

Miller  v.  Carmichael,  98  Ind. 

236 5 

Miller  v.  Cheney,  88  Ind.  466 

472 

Miller  v.  City  of  Minneapolis, 

75  Minn.  131 32 

Miller  v.  O'Reilly,  84  Ind.  168 

663 

Miller  v.  Rapp,  135  Ind.  614.  .309 
Miller  V.  Steele,  64  Ind.  79. .  .454 
Miller  v.   Wayne,  etc..  Loan 

Assn.,  32  Ind.  App.  480 510 

Miliikan  v.  Davenport,  5  Ind. 

App.  257 472 

Miliikan  v.  Patterson,  91  Ind. 
5J5 229 

Mills  V."  Hardy,  i28  Ind.  311 

676 

Milner  v.  Bowman,  119  Ind. 

448 301 

Milwaukee,    etc.,    R.    Co.    v. 

Kellogg,  94  U.  S.  469 41  , 

Miiniick  v.  State,  ex  rel.,  154 

Ind.  379 446 

Mississippi  River  Bridge  Co. 

V.  Ring,  58  Mo.  491 291 

INTitchell  v.  Charleston  Light, 

etc.,  Co.,  45  S.  C.  146 437 

^litohell   V.    Stinson,  80  Ind. 

324 213 

:\ronnett  v.  Turpie,   132  Ind. 

482 152 

Monuett  v.  Turpie,  133  Ind. 

424 305 

Monroe  v.   Hanson,  47  Neb.        ' 

30 593 


CASES  CITED. 


xvil 


JJonteith  V.  Kokomo,  etc., 
Co.,  159  Ind.  149.  166,  167,  600 

Montmorency  Gravel  Road 
Co.  V.  Stockton,  43  Ind.  328 
292 

Moon  V.  Board,  etc.,  57  Ind. 
176 353 

Moore  v.  Combs,  24  Ind.  App. 
464 ..546 

Moore  v.  F^nklin,  145  Ind. 
344 665,  666 

Morford  v.  .Chicago,  etc.,  R. 
Co.,  158  Ind.  491 '. .  .480 

Morris,  etc..  Banking  Co.  v. 
Central  B.  Co.,  16  N.  J.  Eq. 
419 658 

Morrison  v.  Bank  of  Com- 
merce, 81  Ind.  335 229 

Moses  V.  State,  58  Ind.  185. .  .397 

Mulky  V.  Karsell,  31  Ind. 
App.  595 365 

Mullin  V.  California  Horse- 
shoe Co.,  105  Cal.  77 550 

Mandle  y.  Hill  Mfg.  Co.,  86 
Me.    400 553 

Mnnroe  v.  City  of  BlufPton, 
31  Ind.  App.  269 283 

Murphy  v.  City  of  Indianap- 
olis, 158  Ind.  239 31 

Mmi;>hy  v.  Teter,  56  Ind.  5i5 
372 

Murphy  v.  Wilson,  48  L.  T. 
N.  S.  788 621 

Nash  v.  Cars,  92  Ind.  216 15 

NashTilIe  v.  Comar,  83  Tenn. 

415 338 

Nathan  v.  Lee,  152  Ind.  232.  .153 
Nave  V.  Flack,  90  Ind.  205. .  .137 
Neeley  v.  Searignt,  113  Ind. 

316 162 

Nevers  v.  Hack,  138  Ind.  26a 

365,   372 

Newby  v.  Rogers,  40  Ind.  9.  .345 
New  Kentucky  Coal   Co.   v. 

Albanl,  12  Ind.  App.  497. .  .516 
New  York  Cent.  Ins.  Co.  v. 

National     Protection     Ins. 

Co.,  20  Barb.  468 250 

New   York,    etc.,    R.    Co.    v. 

Hamlet  Hay  Co.,  149  Ind. 

344 630 

New  York,  etc..  R.  Co.  v.  Per- 

riguey,  138  Ind.  414 41,  42 

Nicholson*  T.  Caress,  76  Ind. 

24 228 

Nicholson  v.  Combs,  90  Ind. 

515 110 


Nixon   V.    Whitely,  etc.,  Co., 

120  Ind.  360 447 

Northcutt  V.  Buckles,  60  Ind. 

577 663 

Northwestern,   etc.,   Assn.  v. 

McPherson,    23    Ind.    App. 

250 591 

Northwestern,  etc.,  Ins.  Co.  v. 

Mooney,    108    N.    Y.    118 

275,  277,  27d 

Norton-Reed     Stone     Co.     v. 

Steele,  32  Ind.  App.  48 508 

Ohio,  etc..  Engine  Co.  v.  Hen- 
sel,  9  Ind.  App.  328 262 

Ohio,  etc.,  R.  Co.  v.  Cosby, 
107  Ind.  32 513 

Ohio,  etc.,  R.  Co.  v.  Engrer, 
4  Ind.  App.  261 463 

Ohio,  etc.,  R.  Co.  v.  ,Tudy,  120 
Ind.  397 ..159 

Ohio,  etc.,  R.  Co.  v.  Selby, 
47  Ind.  471 513 

Ohio,  etc.,  R.  Co.  v.  Stans- 
berry,  132  Ind.  533 391 

Ohio,  etc.,  R.  Co.  v.  Trow- 
bridge, 126  Ind.  391 
437,  464,  640 

Oil  Creek,  etc.,  R.  Co.  v. 
Keighron,  74  Pa.  St.  316. ...  41 

Old.  Nat.  Bank,  etc.,  v.  Find- 
ley,  131  Ind.  225 592 

Oleson  V.  Lake  Shore,  etc.,  R. 

Co.  143  Ind.  405 

98,  99,  479,  480 

Ollan  V.  Shaw,  27  Ind.  388. .  .625 

O'Mara  v.  Wabash  R.  Co., 
150  Ind.  648 636 

Orr  V.  White,  106  Ind.  341. .  .448 

Oster  V.  Broe,  161  Ind.  113. .  .211 

Otis  V.  Gregory,  111  Ind.  504.36*3 

Ottumwa  Woolen  Mills  Co. 
V.  Hawley,  44  Iowa  57 293 

Outcnlt  V.  Disborougbr,  3  N.  J. 
Eq.  214 658 

Owen  V.  Dresback,  154  Ind. 
392 522 

Owen  V.  Phillips,  73 'ind.  284 
434,   652 

Painter    v.    Industrial    Life 

Assn.,  131  Ind.  68 540 

Palmer  v.  Inhabitants  of  An- 

dover,  2  Cush.  600 465 

Pancoast    v.    Travelers    Ins. 

Co.,  79  Ind.  172 625 

Paraxon  Paper  Co.  v.  State, 

19  Ind.  App.  314.  .349,  351,  397 


XVUl 


CASES  CITED. 


Parker  v.  McAllister,  14  Ind. 

12 345 

Parker  v.  Winnlplseogee,  etc., 

Woolen  Co.,  2  Black  (U.  S.) 

545 654 

Parsons  v.  Copeland,  38  'Me. 

537 294 

Patoka  Tp.   v.   Hopkins,  131 

Ind.  142 336 

Patton  V.  Creswell,  120  Ind. 

147 440 

Paxton  V.  Tyler,  20  Ind.  App. 

455 665 

Peele  v.  Provident  Fund  Soc, 

147  Ind.  543 250 

Peerless  Stone  Co.  v.  Wray, 

143  Ind.  574 186 

Peirce  v.  Oliver,  18  Ind.  App. 

.  87 193 

Pence  v.  Armstrong,  95  Ind. 

191 366 

Pence  v.  Aughe,  101  Ind.  317 

192 

Pennsylvania  Co.  v.  Congdon, 

134  Ind.  226 166 

Pennsylvania  Co.  v.  Lilly,  73 

Ind.  252 157,  158 

Pennsylvania   Co.  v.   Marion 

104  Ind.  239 656 

Pennsylvania    Co.    v.    Stege-. 

rueier.  118  Ind.  305 318 

Pennsylvania    Co.    v.    Whit- 
lock,  99  Ind.  16 41 

People  V.  Wilson,  64  111.  195 

106 

People,  ex  rel.,  v.  Kipley,  167 

111.  638 372 

People's   Sav.    etc.,   Assn.   v. 

Spears,  115  Ind.  297 161 

People's  State  Bank  v.  Jones, 

26  Ind.  App.  583 85 

Peter  v.  Wright,  6  Ind.  183.  .562 
Petry  v.  Ambrosher,  100  Ind. 

510 306,  367 

Perry,  etc..  Stone  Co.  v.  Wil- 
son, 160  Ind.  435.  .401,  600,  682 
Phenix  Ins.  Co.  v.  Rogers,  11 

Ind.  App.  72 505 

Phoenix,    etc.,    Ins.     Co.    v. 

Hinesley,  75  Ind.  1 434 

Phoenix   Ins.   Co.   v.   Doster, 

106  U.  S.  30 540 

Piatt  V.  Eads,  1  Blackf.  81. .  .112 
Pickel  V.  Phenix  Ins.  Co.,  319 

Ind.  291 250 

Pierce  v.  Hower,  142  Ind.  626 

369 

Piolette   V.   Simers,   106   Pa. 

St.  95 .....570 


Pittsburgh,    etc.,    R.    Co.    V. 

Adams,  105  Ind.  151 518 

Pittsburgh,    etc.,    R.    Co.    v. 

Bennett,  9  Jnd.  App.  92 98 

Pittsburgh,    etc.,    R.    Co.    v. 

Collins,  163  Ind.  569 682 

Pittsburgh,    etc.,    R.    Co.    v. 

Fraze,       150       Ind.       576 

99,  381,  382 

Pittsburgh,    etc.,    R.    Co.    v. 

Hosea,  152  Ind.  412 58 

Pittsburgh,    etc.,    R.    Co.    v. 

Lighthelser,  163  Ind.  247.  .682 
Pittsburgh,    etc.,    R.    Co.    v. 

Martin,  82  Ind.  476 139 

Pittsburgh,    etc.,    R.    Co.    v. 

O'Brien,  142  Ind.  218 323 

Pittsburgh,    etc.,    R.    Co.    v. 

Spencer,  98  Ind.  186 558 

Pittsburgh,    etc.,    R.  ^Co.    v. 

Sullivan,  141  Ind.  83 618 

Pitt's  Sons'  Mfg.  Co.  v.  Spitz- 

nogle,  54  Iowa  36 264 

Poehimann    v.    Kennedy,    48 

Cal.  201 372 

Post  V.  Losey.  Ill  Ind.  74 151 

Potter  V.  Smith,  3n  Ind.  231.  .485 
Powder  Co.  v.  Burkhardt,  97 

U.  S.  Ill 275 

Powell  V.  Powell,  53  Ind.  513 

131 

Powers    V.    Prudential    Ins. 

Co.,  83  Hun  254 540 

Prather  v.  Zulauf,  38  Ind.  155 

110 

Price  V.  Gwin,  144  Ind.  105 

586 

Piice  V.  State,  19  Ohio  423. .  .192 
Priddy  v.  Dodd,  4  Ind.  84. . .  .139 
Pritchard  v.  Bartholomew,  45 

Ind.  219 472 

Provident   Life,   etc.,    Co.    v. 

Baum,  29  Ind.  236 , . .  .250 

Pugh  V.  Highley,  152  Ind.  ?52 

592 

Pybus  V.  Mitford,  2  Lev.  75.  .250 

Railroad  v.   Bean,   94  Tenn. 

388 60 

Railroad  Co.  v.  Lockwood,  17 

Wall.  (U,  S.)  357 408,  409 

Railway  Co.  v.  Higdon,  111 

Tenn.  121 338 

Railway,   etc.,  Assur.   Co.  v. 

Burwell,  44  Ind.  460 250 

Rarey  v.   Lee,   16  Ind.  App. 

121 504 

Rfissier  v.  Grimmer,  130  Ind. 

490 


219. 


CASES  CITED. 


XIX 


Ray  Y.  Moore,  24  Ind.  App. 

480 503 

Raymond    v.    E^\'ing.   20    111. 

31.*9 580 

Reagan  t.  Burton,  67  Ind.  347 

Redman  v.  State,  28  Ind.  205 

024 

Reed  v.  Kalfsbeck,  147  Ind. 

148 586 

Reed  v.  Reed.  03  N.  C.  462. .  .504 
Reeder  v.  Nay,  95  Ind.  104. .  .371 
Reichert    v.    Erass,    13    Ind. 

App.  B48 504 

Reid   V.    Evansville,    etc.,    R. 

Co.,  10  Ind.  App.  385 166 

Reitz  V.  State,  ex  rel.,  33  Ind. 

187 624 

Reynolds  v.  Baldwin,  93  Ind. 

57 110 

Rhea  v.  Cnink,  32  Ind.  App. 

23 632 

Rhobidas  v.   Concord.   70  N. 

II.  00 31,  33 

Rhodes      v.      Webb- Jameson 

Co.,  30  Ind.  App.  195 591 

Rhodius  V.  Johnson,  24  Ind. 

App.    401 42 

Richards    v.    McPherson,    74 

Ind.  158 370 

Richards  v.  Stogsdell,  21  Ind. 

74 672 

Richardson  v.  End,  43  Wis. 

316 250 

Richmond     v.     Johnson,     28 

Minn.  447 301 

Ricketts   V.   Dorrell,   59   Ind. 

427 372 

Robbins  v.  Masteller,  147  Ind. 

122 370 

Robinson  v.  Baugh,  31  Mich. 

290 048 

Robinson  v.  City  of  Evans- 
ville, 87  Ind.  334 32 

Itobinson   v.    Glass,   94    Ind. 

211 502 

Robinson  v.  Western  Pac.  R. 

Co.,  48  Cal.  409 316 

Rodgers  v.  Baltimore,  etc.,  R. 

Co.,  150  Ind.  397 312 

Rokes    V.    Amazon    Ins.    Co., 

51  Md.  512 250 

Roller  v.*  Kling.'lSO  Vnd.' 159.391 
Roniona  Oolitic  Stone  Co.  v. 

Phillips,  11  Ind.  App.  118.  .537 
Rosa  V.  Prathcr,  103  Ind.  191 

485 

Ross  V.  Banta,  140  Ind.  120.  .209 


Roth  V.  Northern  Pac.  Lum- 
bering Co.,  18  Ore.  205 552 

Rowbotham  v.  Jones,  47  N. 
J.  Eq.  337 648 

Rowe  V.  lieckett.  30  Ind.  154.322 

Ruch  V.  Biery,  130  Ind.  4*44.  .3,  4 

Rueker  v.  Steelman,  73  Ind. 
39(; 50-t 

Rumsey  v.  City  of  Philadel- 
phia, 371  Pa.  St.  63 33 

Rnpert  v.  Martz,  110  Ind.  72 
485 

Ruj^h  V.  Commonwealth  (Ky.), 
47  S.  W.  580 397 

Rnesell  v.  Minm-apolis,  etc., 
R.  Co.,  32  Minn.  230 553 

Rnsscll  V.  Pittsburgh,  etc., 
R.  Co.,  157  Ind.  305. .  .408,  409 

Sabin  v.  Phinney,  134  N.  Y. . . 

423 301 

Salem-Bedford   Stone   Co.    v. 

O'Brien,  12  Ind.  App.  237.  .382 
Salem  Stone,  etc..  Co.  v.  Grif- 
fin, 339  Ind.  141 187 

Salisbury      v.      Philips,      10 

Johns.  57 279 

Sanders    v.    Hartge,    17   Ind. 

App.  243 404 

Savage  v.  Lee,  101  Ind.  534.  .591 
Scheiber  v.   United  Tel.   Co., 

153  Ind.  009 193 

Scliofield  V.  Chicago,  etc.,  R. 

Co.,  314  U.  S.  615 480 

Schrodt  V.  Deputy,  88  Ind.  90 

229 

Schuchardt  v.  Mayor,  etc.,  53 

N.  Y.  202 291 

Scraper  v.  Pipes,  59  Ind.  158.175 
Scribner  v.  Kelley,  38  Barb. 

14 509,  570 

Scudder  v.  Fnion  Nat.  Bank, 

91  U.  S.  406..., 152 

Second  Nat.  Bank  v.  Midland 

Steel  Co.,  355  Ind.  581 131 

Second  Nat.  Banlt  v.  Morgan, 

V\5  Pa.  St.  109 116 

Seefeld   v.    Chicago,   etc.,    R. 

Co.,  70  Wis.  210 480 

Seisler  v.  Smith,  150  Ind.  88 

419 

Seybold  v.  Terre  Haute,  etc., 

R.    Co.,    18    Ind.    App.    367 

631,  642 

Shaw  V.  Peckett,  26  Vt.  482 

672 

Shepard  v.  Manhattan  R.  Co., 

117  N.  Y.  442 649 


XX 


CASES  CITED. 


Shera  v.  Ocean  Accident,  etc., 

Corp.,  32  Ont.  411 251 

Sherfey  &  Kidd  Co.  v.  Board, 

etc.,  26  Ind.  App.  66 353 

Sherman  v.  Hogland,  73  Ind. 

472 369,  371 

Sherman  v.  Sherman,  3  Ind. 

337 152 

Sherwood  v.  Jolmson,  28  Ind. 

App.  277 507 

Shipler  v.  Isenhower,  27  Ind. 

36 335 

Shh-k  V.  Cox,  141  Ind.  301 105 

Sliirley  v.  Crabb,  138  Ind.  200 

128 

Shute  V.  Decker,  51  Ind.  241 

175 

Sibley    v.    Sibley,    78    N.    Y. 

Supp.  743 599 

Silvers  v.  Junction  R.  Co.,  43 

Ind.  435 .213 

Simonds  v.   Buford,   18  Ind. 

176 590 

Simons  v.   Simons,   129   Ind. 

248 5 

Sims  V.  Wilson,  47  Ind.  226..  88 

Siter  V.  Jewett,  33  Cal.  92 504 

Skeen  v.  Springfield  Engine, 

etc.,  Co.,  34  Mo.  App.  485.  .263 
Slagle  V.  Bodmer,  58  Ind.  465 

410 

Slagle  V.  Hoover,  137  Ind.  314 

365 

Smitli  V.   State,   ex  rel.,   131 

Ind.  441 415 

Smith  V.   State,   ex  rel.,   140 

Ind.  340 492 

Smith  V.  Wabash  R.  Co.,  141 

Ind.  92 99,381 

Snowball  v.  Dixon,  4  Y.  &  C. 

511 250 

Snyder  v.  Cabell,  29  W.  Va. 

48 G48 

Societa,  etc.,  v.  Sulzer,  138  N. 

Y.  468 504 

Sohn   V.    Cambern,  .106   Ind. 

302 350 

Soudheim  v.  Gilbert,  117  Ind. 

71 114,  116 

Soutliern  Ind.  R.  Co.,  v.  Har- 

rell,  181  Ind.  689 419 

Southern     Ind.     R.     Co.     v. 

Moore,  29  Ind.  App.  52 155 

Southern  Ind.  R.  Co.  v.  Pey- 
ton, 157  Ind.  690 98 

Southwestern  Tel.,  etc.,  Co.  v. 

Robinson,  50  Fed.  810 436 

Sparks     v.     State     Bank,     7 

Blackf.  469 293 


Sparta  School  Tp.  v.  Mendell, 
138  Ind.  188 507 

Spicer  v.  Hockman,  72  Ind. 
120 485 

Splawn  V.  Chew,  60  Tex.  532 
301,   302 

Springfield  Fire,  etc.,  Co.  V. 
Village  of  Keeseville,  148 
N.  Y.  46 33 

Standard  Oil  Co.  v.  Bowker, 

141  Ind.  12 518 

State  V.  Berdetta,  73  Ind.  185 
g43 

State  V.  Earl,  41  Ind.  464. . ! !  105 
State  V.   Gerhardt,   145   Ind. 

439 575 

State    V.    Hughes,    1    Swan. 

(Tenn.)  261.. . .' 192 

State  V.  McCormick,  141  Ind. 

685 191 

State  V.  Ohio  Oil  Co.,  150  Ind. 

21 348,  350 

State  V.  Sullivan  County,  etc., 

Soc,  14  Ind.  App.  369 349 

State  V.  Taylor,  29  Ind.  517.  .349 
State  V.  Tipton,  1  Blackf.  166 

106 

State  V.  Weil,  89  Ind.  286. ..  .350 
State    Board,    etc.,    v.    Holli- 

day,  150  Ind.  216 .620 

State,  ex  rel.,  v.  Aetna  Life 

Ins.  Co.,  117  Ind.  251 417 

State,  ex  rel.,  v.  Board,  etc., 

136  Ind.  207 235 

State,  ex  rel.,  v.  Ca steel,  110 

Ind.  174 229,  230 

State,  ex  rel.,  v.  Christian,  18' 

Ind.  App.  11 115 

State,   ex  rel.,   v.  Herod,  21 

Ind.  App.  177 410 

State,    ex    rel.,    v.    Loveless, 

133  Ind.  600. 417 

State,  ex  rel.,  v.   Pavey,  82 

Ind.  543 485 

Stehman  v.  Crull,  26  Ind.  436 

322 

Stephens  v.  State,  107  Ind. 

183 396 

Stewart  v.  State,  140  Ind.  7.  .105 
St.    Louis,    etc.,    R.    Co.    v. 

Whitley,  77  Tex.  126 504 

Stock  well   V.   Brant,   97   Ind. 

474 476,  702 

Stodghiil  V.  Chicago,  etc.,  R. 

Co.,  43  Iowa  26 334 

Stotsenburg   v.    Fordlce,    142 

Ind.  490 504 

Stout  V.  Indianapolis,  etc.,  R. 

Cx).,  41  Ind.  149 58 


CASES  CITED. 


XXI 


Stoat  y.  McPheeters,  84  Ind. 

585 322 

JStoy    T.    LfOUisville,    etc.,    R. 

Co.,  160  Ind.  144 316,  318 

Stuart  V.  Allen.  45  Wis.  158.  .599 
Studabaker  t.  Markley,  7  Ind. 

App.368.. 600 

Stults  V.  Glbler,  146  Ind.  501 

3,   522 

Supreme  Tribe  of  Ben  Hur  v. 

Hall,  24  Ind.  App.  316 539 

Sutherland  v.  McKinney,  146 

Ind.  611 575 

Sweetser  v.  Odd  Fellows,  etc., 

Assn.,  117  Ind.  97 539 

Swindell  v.  State,  ex  rel.,  143 

Ind.   153 75 

Swindle  v.  State,  ex  rel.,  15 

Ind.  App.  415 521 

Tainter  v.  City  of  Worcester 

123  Mass.  311 32 

Tate  V.  Fletcher,  77  Ind.  102 

152 

Tate  V.  Ohio,  etc.,  R.  Co.  10 

Ind.  174 648 

Taylor    v.    Birely,    130    Ind. 

484 137 

Taylor  v.  Collins,  51  Wis.  123 

294 

Teagarden  y.  Phillips,  14  Ind. 

App.  27 137 

Terre  Haute  Electric  Co.  v. 

Kiely,  35  Ind.  App.  — 517 

Terre  Haute,  etc.,  R.  Co.  y. 

Brunker,  128  Ind.  542 464 

Terre  Haute,  etc.,  R.  Co.  v. 

Buck.  96  Ind.  346 41,  514 

Terre  Haute,  etc.,  R.  Co.  y. 

Clem,  123  Ind.  15 6i2 

Terre  Haute,  etc.,  R.  Co.  v. 

McCorkle,  140  Ind.  613 365 

Terre  Haute,  etc.,  R.  Co.  y. 

Sherwood,  132  Ind.  129 213 

Terre  Haute,  etc.,  R.  Co.  y. 

Soice,  128  Ind.  105 630 

Teutonia   Loan,  etc.,   Co.    v. 

Turrell,   19  Ind.   App.   469 

116.  119 

Thatcher  y.  Tumey,  7   Ind. 

App.  667 605 

Thomas  y.  Irwin,  90  Ind.  557 

651 

Tliompson  y.  Gibson,  8  M.  & 

W.  281 / 250 

Thompson     v.    Pershing,    86 

Ind.  303 530.625 

Thompson  v.  Wilson,  34  Ind. 

94 119 


Thorpe  Block  Sav.,  etc.,  Assn. 

y.  James,  13  Ind.  App.  522 

162 

Thrall  y.  Gosnell,  28  Ind.  App. 

174 343 

Tinsley    y.    Fruits,    20    Ind. 

App.  534 209 

Tipton    Light,    etc.,    Co.     v. 

Newcomer,     156    Ind.    348 

422.513 

Todd  y.  Oglebay,  158  Ind.  595 

367 

Toledo,  etc.,  R.  Co.  v.  Cosand, 

6  Ind.  App.  222 327 

Tombaugh  v.  Grogg,  156  Ind. 

355 545 

Toms  y.  Corporation  of  Whit- 
by, 35  U.  C.  Q.  B.  195 465 

Towers  v.  I^ke  Erie,  etc.,  R. 

Co.,  18  Ind.  App.  684 98 

Towle  y.  Ionia,  etc.,  Ins.  Co., 

91  Mich.  219 251 

Town  of  Boswell  y.  Wakely, 

149  Ind.  fU 558 

Town  of  Elkhart  y.  Ritter,  66 

Ind.  136 513 

Town  of  Fowler  y.  Linquist, 

138  Ind.  566 640 

Town    of   Salem    v.'  McClin- 

tock,  16  Ind.  App.  656 279 

Town  of  Sullivan  v.  Phillips, 

110  Ind.  320 648 

Trevor  v.  Colgate,  181  111.  129 

116 

Tron  y.  Lewis,  31  Ind.  App. 

178 396 

Trultt  V.   Truitt,  38   Ind.   16 

624 

Trtiman   v.    London,   etc.,   R. 

Co.,  25  Ch.  D.  r23 79 

Trusdell  v.  Lehman,  47  N.  J. 

Eq.  218 506 

Tulley  v.  Citizens  State  Bank, 

18  Ind.  App.  240 697 


Uline  y.  New  York,  etc..  R. 

Co.,  101  N.  Y.  98 337 

Underwood's  Case,  2  Humph. 

45 105,  106 

Unfried  v.  Heberer,  63  Ind. 

67 228 

Union  Cent.  Life  Ins.  Co.  v. 

Hollowell.  14  Ind.  App.  611 

511 

Union  Cent.  Life  Ins.  Co.  v. 

Huyck,  5  Ind.  App.  474 611 

Union,  etc.,  Ins.  Co.  y.  Jones, 

17  Ind.  App.  592 251 


xxn 


CASES  CITED. 


Union,  etc.,  Ins.  Co.  v.  Woods, 
11  Ind.  App.  335 251 

Lnuod  States  v.  Fisher,  2 
Cranch358 78 

Vail  V.  McKernan,  21  Ind.  421 
229     624 

Vali  V.  Vail,  10  Barb.' 69. ...  .275 
Van    Camp    Packing    Co.    v. 

Ilartman,  126  Ind.  177 540 

Vance   v.   State,  65  Ind.  460 

191 

Vanduj-n  v.  Hepner,  45  Ind. 

589 210 

Vansickle  v.  Shenk,  150  Ind. 

.413 372,    365 

Vau^htman  v.  Town  of  Wa-    * 

terloo,  14  Ind.  App.  649 31 

Vawter  v.  Gilliland,  55  Ind. 

278 175 

Viffo  I'p.   V.  Board,  etc.,   Ill 

Ind.  170 f  ...699 

Vogel  V.  Leichner,  102  Ind.  55 

151,   447 

Vogel  V.  Vogler,  78  Ind.  353.  .673 
Voorliis  V.  Freeman,  2  Watts 

&  Serg.  IKJ 293,  295 

Vorels  V.  Nusbaum,  131  Ind. 

267 151,   447 

Wabash,  etc.,  R.  Co.  v.  Far- 

ver,  111  Ind.  195 569 

Wabash,  etc.,  Union  v.  James, 

8  Ind.  App.  449 505 

Wahl   V.   Schierling,    11   Ind. 

App.  696 670 

Wahlquist    v.    Maple    Grove, 

etc.,  Co.,  no  Iowa  720 21 

Walden  v.  Skinner,  101  U.  S. 

577 507 

Walker   v.    Heller,    104   Ind.     , 

327 192 

Wall   V.   Albertson,   18   Ind. 

145 472 

Walls   V.    State,   ex   rel.,   140 

Ind.   16 507 

Walters    v.    Stockberger,    20 

Ind.  App.  277 345 

Warey    v.    Forst,     102    Ind. 

.205 151 

Washington      v.      Baltimore, 

etc.,    R.    Co.,    17    W.    Va. 

190 40,41 

Washington    Tp.,    etc.,    Gas 

Light  Co.  V.  McCormick,  19 

Ind.  App.  6G3 558 

Watson     V.      Sutherland,     5 

Wall.  74 652 


Watts  V.   Fletcher,   107  Ind. 

391 88 

Weakley    v.    Wolf,    148    Ind. 

208 545 

Wehrs  v.  fttate,  132  Ind.  157.600 
Weis  V.  City  of  Madison,  75 

Ind.  241 31 

Wells   V.   Bradley,   etc.,   Co., 

3  Ind.  App.  278 15 

Western  Ins.  Co.  v.  McAlpin, 

23  Ind.  App.  220 540 

Western   Sav.    Fund   Soc.   v. 

City  of  Philadelphia,  31  Pa. 

St.    i/5 .33 

Weston   V.   laimley,/  33   Ind. 

486 ....504 

White  V.  Chicago,  etc.,  R.  Co., 

122  Ind.  317 335 

White   V.   Ferguson,  29  Ind. 

App.  145 475 

White  V.  Morgan  &  Co.,  119 

Ind.  338 600 

White    River    School    Tp.    v. 

Dorrell,  26  Ind.  App.  538. . .  11 
White  Sew^ing  Machine  Co.  v. 

Richter,  2  Ind.  App.  331. ..  41 
Whitewater,    etc.,    R.    Co.   v. 

McClure,  29  Ind.  536 291 

Whittem    v.    State,    36    Ind. 

196 105,306 

Wilcox  V.  Rome,  etc.,  R.  Co., 

39  N.  Y.  358 480 

Wild  Cat  Branch  v.  Ball,  45 

Ind.  213 24 

Wilkerson   v.   Rust,    57   Ind. 

172 162 

W^illiams  v.  Grooms,  122  Ind. 

391 15 

Williams    v.     Williams,    125 

Ind.   156 454 

Wilson    V.     Brookshire,     126 

Ind.  497 209 

Wilson    y.    Galey,    103    Ind. 

257 192 

Wilson  V.  Johnson,  145  Ind. 

40 585 

Wilson  V.  State.  57  Ind.  71. .  .105 
Windeler    v.     Rush     County 

Fair    Assn.,    27    Ind.    App. 

92 160 

Woods    V.    Brown,    93    Ind. 

164 485 

Woodward  v.  Chicago,  etc.,  R. 

Co.,  23  Wis.  400 59 

Wortman  v.  Minich,  28  Ind. 

App.  31 550 

Wright   V.    Chicago,   etc.,    R. 

Co.,  160  Ind.  583 553,  554 


CASES  CITED. 


XXUl 


Wright  V.  City  Council,  etc., 
78  Ga.  241 32 

Yearley  v.  Sharp,  96  Ind.  409.  5 
Yetter  v.  Fitts,  113  Ind.  34. .  .3G7 
Yik     Hon    v.    Spring    Valley 

Water  Works,  65  Cal.  619. .  33 
York   V.   Rock  wood,  132  Ind. 

358 370 


Young  V.  Board,  etc.,  25  Ind. 

295 648 

Young  V.  McFadden,  125  Ind. 

254 137 

Young    V.    Montgomery,    161 

Ind.  68 432 

Young  V.  State,  34  Ind.  46. .  .663 

Zellers  v.  State,  7  Ind.  659. .  .191 


Statutes  Cited  and  Construed. 


Section    255  Burns  1901 649 

Section    263  Burns  1901 647 

Section    277  Burns  1901 88 

Section    282  Bums  1901 55 

Section    283  Burns  1901 55, 57,   58 

Section    284  Burns  1901 55 

Section    285  Burns  1901 55.  58, 61, 341 

Section    290  Burns  1901 349 

Section    297  Burns  1901 485 

Section    298  Bums  1901 484 

Section    320  Burns  1901 ' 484 

Section    341  Bums  1901 25 

Section    350  Burns  1901 503 

Section    359a  Burns  1901 98, 378, 462 

Section    365  Bums  1901 24 

Section    399  Burns  1901 220,  229, 341 

Section    401  Burns  1901 566, 055 

Section    422  Burns  IMl 117 

Section    423  Burns  1901 286 

Section    430  Bums  1901 600 

Section    434  Burns  11K)1 117 

Section    437  Burns  1901 118 

Section    455  Burns  1901 24 

Section    464  Burns  1901 117 

Section    483  Bums  1901 119 

Section    484  Bums  1901 113 

Section    517  Burns  1901 600 

Sections  517-521  Burns  1901 597 

Section    519  Burns  1901 599 

Section    521  Burns  1901 601 

Section    545  Burns  1901 138 

Section    555  Burns  1901 391 

Section    609  Burns  1901 482, 484 

Section    641  Burns  1901 446,  623 

Section    644  Burns  1901 410 

Section    650  Bums  1901 521,  635 

Section    652  Bums  1901 636 

Section    657  Burns  1901 522 

Section    658  Burns  1901 410 

Section    661  Burns  1901 546 

Section    667  Burns  1901 419 

Section    670  Burns  1901 566,  656 

Sections  1024-1026  Burns  1901 103 

Section  1025  Burns  1901 105 

Section  1043  Bums  1901 129, 130 

Section  1066  Bums  1901 322 

Section  1067  Bums  1901 228 

Section  1069  Burns  1901 227 

Section  1182  Bums  1901 235 

Section  1304  Burns  1(K)1 345 

•  Section  1375  Burns  1901 623 

(xxiv) 


STATUTES  CITED  AND  CONSTRUED,     xxv 

Section  1^95  Burns  1901 230 

Sections  1400-1404  Bums  1901 23 ) 

Section  1409  Burns  1901 230 

Section  1501  Burns  1901 4(59 

Section  1805  Burns  1901 397 

Section  1970  Burns  1901 349,  351 

Sections  2044,  2045,  2016  Burns  1901 (518 

Section  2153  Burns  1901 349, 39(5 

Section  2154  Burns  1901 350, 351 

Section  2395  Burns  1901 (570 

Section  2424  Bums  1901 453.  454 

Section  24(55  Bums  1901 454 

Section  2479  Burns  1901 (583 

Section  2558  Bums  1901 453,  454,  670 

Section  2597  Bums  1901 71 

Sections  2609,  2610  Bums  1901 3,  521 

Sections  2609-2(512  Bums  1901 2,  635 

Section  2612  Burns  1901 521 

Secrtion  3344  Burns  1901 71 

Section  3403  Bums  1901 * 323 

Section  3021  Burns  1901 670 

Section  3623a  et  seq.  Burns  1901 660 

Section  3623e  Bums  1901 675,  676 

Section  4923  Burns  1901 541 

Section  5153  Bums  1901 (530,  (W2 

Section  5160  Burns  1901 ' 291 

Section  5323  Bums  1901 ,564,  5(55,  5(56 

Section  5324  Bums  1901 5(54,  5(55 

Section  5325  Bums  1901 5(55,  5(56 

Section  6718  Bums  1901 281 

Section  6742  Bums  1901 173, 439 

Section  6855  Bums  1901 51 

Section  6960  Burns  1901 150,  679 

Section  6962  Burns  1901 148, 149 

Sections  6962-6964  Bums  1901 150 

Section  6964  Bums  1901 149,  447 

Section  6975  Bums  1901 679 

Sections  6977-0978  Bums  1901 129, 131 

Section  7083  Bums  1901 620,  621 

Section  70871  Bums  1901 16(5,  258,  605 

Section  7092  Bums  1901 344, 345 

Section  7093  Bums  1901 345 

Section  7255  Bums  1901 588 

Section  7256  Bums  1901 162,  588 

Sections  7257,  7258,  7259  Burns  1901 588 

Section  72831  Bums  1901 702 

Section  7472  Bums  1901,  § W80m  Homer  1901 20 

Section  7517  Bums  1901 88 

Section  8039  Bums  1901 117,  600 

Section  8040  Burns  1901 117 

Sections  8130,  8131  Bums  1901 85,    87 

Sections  8420,  8421  Burns  1901 669 

Sections  8459,  8460  Burns  1901 669 

Section  8461  Burns  W)l 668 

Sections  &571,  8572  Bums  1901 229 

Section  8587  Bums  1901 669,  671,  674 

Sections  8601,  8602  Burns  1901 230 

Section  8624  Bums  1901,  §6473  Horner  1901 229 

Sections  8640,  8641  Bums  1901. 230 

Section  8641  Bums  1901 23X 


xxvi     STATUTES  CITED  AND  CONSTRUED. 

Section  8G42  Burns  1901 671 

Section  8(i72  Burns  19()1 G70 

Section    285  Burns  189  ^ 55 

Section  2(J10  Burns  1894 5 

Section  5(521)  Burns  1894 415 

Section  5(>4(J  Burns  1894 415 

Section  ri718  Bums  1894 75 

Section  8131  Burns  189^i 85 

Section  1178  Elltoif  s  Supp.  1S89 415 

Section  1700  Elliott's  Supp.  iaS9 162 

Section  254  R.  S.  1881 649 

Section  2f;2  R.  S.  1881 647 

Section  270  R.  S.  188J 88 

Section  281  R.  S.  18S1 55 

Section  282  R.  S.  1881 .55,  57,    58 

Sections  283,  284  R.  S.  1H81 55 

Section  289  R.  S.  1881 349 

Section  290  R.  S.  1881 485 

Section  297  R.  S.  1881. .  * 484 

Section  318  R.  S.  1881 484 

Section  338  R.  S.  lasi 25 

Section  347  R.  S.  1881 503 

Section  3(;2  R.  S.  1S81 24 

Section  39(J  R.  S.  1S81 220,  229,  341 

Section  398  R.  S.  1S81 506,  655 

Section  418  R.  S.  1S81 117 

Section  420  R.  S.  1881 600 

Section  430  R.  S.  1881 117 

Section  433  R.  S.  1881 118 

Section  451  R.  S.  1881 24 

Section  400  R.  S.  1881 117 

Section  475  R.  S.  1881 119 

Section  470  R.  S.  1881 113 

Section  509  R.  S.  1881 600 

Sections  509-513  R.  S.  1881 597 

Section  511  R.  S.  1881 599 

Section  513  R.  S.  1881 601 

Section  53(>  R.  S.  1S81 338 

Section  000  R.  S.  1881 482,  484 

Section  029  R.  S.  1S81 446,  623 

Section  032  R.  S.  1881 410 

Section  038  R.  S.  1881 B35. 

Section  040  R.  S.  18S1 (^(5 

Section  045  R.  S.  l&Si 522 

Section  040  R.  S.  1881 410 

Section  049  R.  S.  1881 546 

Section  (r>5  R.  S.  18<^1 419 

Section  057  R.  S.  1881 566 

Section  058  R.  S.  1881 656 

Section  674  R.  S.  1881 322 

Section  1031  R.  S.  1881 129  130 

Section  1055  R.  S.  1881 228 

Section  1057  R.  S.  1881 227 

Section  1108  R.  S.  1881 235 

Section  1280  R.  S.  1881 345 

Section  1323  R.  S.  1881 623 

Section  1342  R.  S.  1881 230 

Sections  1347-1351  R.  S.  1S81 230 

Section  1350  R.  S.  1881 230 

Section  1434  R.  S.  1881 469 


STATUTES  CITED  AND  CONSTRUED,  xxvii 

Section  1730  R.  S.  ISSl 397 

Section  1897  U.  S.  ISSl 349,  351 

Section  202(1  R,  S.  1S81 350 

Section  2005  R.  S.  18S1 349,  39« 

Section  2209  R.  S.  1881 453,  454 

Section  2310  R,  S.  1881 454 

Section  2324  R,  S.  1881 (J83 

Section  2403  R.  S.  1881 453.  451,  070 

Section  2i42  R.  8.  1881  71 

Section  2454  R.  S.  1881 521,635 

Section  2455  R.  S.  1881 521 

Section  3466  R.  S.  1881....  636 

Section  2457  R.  S.  1881 521,  635 

Sei-tion  2t)25  R.  S.  1881 71 

Section  2981  R.  S.  1881 328 

Section  3100  R.  S.  1881 070 

Section  3770  R.  S,  1881 541 

Section  3903  R.  S.  1881 VA2 

Section  3907  R.  S.  1881 291 

Section  4277  R.  S.  1881 415 

Section  5015  R.  S.  1881 173,  439 

Sections  5091-5(»90  R.  S.  1881 51 

Section  5115  R.  S.  1881 150,079 

Section  5117  R.  S.  1881 148, 149 

Sections  5117-5119  R.  S.  1881 150 

Section  5119  R.  S.  1881 149,  447 

Section  5130  R.  S.  1881 079 

Section  5132,  5133  R.  S.  1881 129, 131 

Sections  5211  R.  S.  1881 344 

Section  5212  R.  S.  1881 3-i5 

Section  5503  R.  S.  1881 88 

Section  fyQCA  R.  S.  1881 117,  000 

Section  50('>5  R.  S.  1881 117 

2  R.  S.  1870,  p.  143 118 

1  R.  S.  1852,  p.  409 030 

2  G.  &  H,,  p.  2SS 349 

Acts  18<19  (s.  8.).  p.  91 85 

Acts  1877,  p.  82 51 

Acts  1879.  p.  112 103,  104, 100 

Acts  1881.  p.  10 103, 104 

Acts  1881,  p.  423 2 

^^LXv  ^SS   J.  l*t  r  E  4   1^*   %J»i^   !•   ■■   •*   ■•   •■   ••   ••   ■«   •••   •■   •■•   •■•   a«a   •••   ■•••   •••   ••■   ••    ^  %J\f 

Acts  1883,  p.  140 588 

Acts  mS3,  p.  173 415 

Acts  1885,  p.  129 415 

Acts  1&S5,  p.  194 5 

Acts  1885,  p.  224 v 504 

Acts  1889.  p.  257 102,  5aS 

Acts  1889,  p.  27<5 49 

Acts  1889,  p.  428 018 

Acts  1891,  p.  15 * 75 

Acts  1891.  p.  107 070 

Acts  1891,  p.  199 229.  230,  0<>8,  009,  070,  071 

Acts  1893.  p.  lOi; 2a3 

Acts  1893,  p.  294 020,  021 

Acts  18J)5,  p.  21 0(59 

Acts  1895,  p.  143 233,  234 

Acts  1895,  p.  248 475,  573,  702 

Acts  1897,  p.  128 391 

Acts  1897,  p.  108 20 


xkviii  STATUTES  CITED  AND  CONSTRUED. 

•  ■" 

Acts  1897,  p.  22G G69, 671, 674 

Acts  1899.  p.  17 281 

Acts  1899.  p.  58 98,  378,  381,  462 

Acts  1899,  p.  112 85, 87 

Acts  1890,  p.  128 47 

Acts  1899,  p.  231 1G6, 167,  258.  605 

Acts  1899,  p.  397 2,  635 

Acts  1899,  p.  405 55,  58, 61,  341 

Acts  1899,  p.  569 588 

Acts  1901,  p.  72 : . . .    51 

Acts  1901,  p.  534 660.  662,  675 

Acts  1903,  p.  338 7,  89,  431,  546 


text-book§  cited. 


16  Am.  aud  En^.  Ency.  Law, 
p.  436 39.  639 

2i  Am.  and  Eng.  Ency.  Law, 
note  930,  931 336 

24  Am.  and  Eng.  Ency.  Law, 
953 337 

1  Am.  and  Eng.  Ency.  Law 
(2ded.),  323 250 

2  Am.  anu  Eng.  Ency.  Law 
(2d  ed.).  351 568 

7  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  149,  150,  151,  152.  .274 

11  Am.  and  Eng.  Ency.  Law 
(2ded.),421 209 

20  Am.  and  Eng.  Ency.  Law 
(2ded.),  1196 32 

21  Am.  and  Eng.  Ency.  Law 
(2ded.),  682 348 

1  Bailey,  Per.  InJ.,  f841 553 

1  Bailey.  Per.  InJ.,  §844 553 

2  Bailey,  Per.  InJ.,  §3079 256 

2  Beach,  iDjunctions,  §1052.  .648 
Black,  Law  and  Pr.  in  Acci- 
dent Cases,  §267 158 

2  Blackstone's  Ck>mm.,  ^391.  .569 
2  Blackfitone's  Gomm.,  *403.  .569 
4  Blackstone's  Ck)mm.,   *235, 

•236 569 

Boisot,      Mechanics'      Liens, 

§670 586 

Cooley.  Taxation  (2d  ed.),  pp. 

130-133 48 

Cooley,  Taxation  (2d  ed.),  pp. 

146-152 48 

v;ooley.  Taxation  (2d  ed.),  p. 

682 48 

Cooley,  Torts  (2d  ed.),  p. 
277 386 

Dillon,  Mnn.  Corp.-  (4th  ed.), 
§954 32 

Dresser,  Employers'  Liability, 
p.  397 563 

Dresser,  Employers'  Liabili- 
Ity,  p.  436 553 

Dressec  Employers'  Liabili- 
ty, §95 551,  554 

Elliott  App.  Proc.,  §81 410 

Elliott,  App.  Proc.,  §138 665 


Elliott  App.  Proc.,  §213 445 

Elliott  App.  Proc.,  §246.  .;..521 

Elliott  App.  Proc.,  §&40 656 

Elliott,  App.  Proc,  §§766,  767.558 
3  Elliott  Railroads,  §1149... 327 
3  Elliott  Railroads,  §1167... 381 
Elliott    Roads  and   Sts.    (2d 

ed.),  §83 48 

Elliott   Roads   and   Sts.    (2d 

ed.),  §337 175 

Elliott,   Roads   and   Sts.    (2d 

ed.),  §450 48 

Elliott   Roads  and   Sts.    (2d 

ed.),   §460 48 

10  Ency.  PI.  and  Pr.,  926 653 

10  Ency.  PI.  and  Pr..  940 655 

11  Ency.    PI.   and    Pr.,    161, 
162 611 

14  Ency.  PI.  and  Pr.,  276 192 

17  Ency.  PI.  and  Pr.,  931 445 

Ewbank's  Manual,  §34.  .545,  546 
Ewbank's  Manual,  §82 410 

Fetter,  Equity,  p.  130 508 

Fetter,   Equity,   §155 366 

Freeman.     Judgments     (4th 
ed.),  §250 211 

Gillett,  Crim.  Law  (2d  ed.), 
§640 397 

Hale,  Damages,  p.  137 179 

1  High,  Injunctions  (3d  ed.), 
§34 652 

1  High,  Injunctions  (3d  ed.), 
§757 648 

2  High.  Injunctions  (3d  ed.), 
§1444 103 

Hughes,  Contracts,  p.  588.  ..537 

Ingham,  Law  of  Animals,  p. 
230 569 

John,  American  Notaries  (2d 

ed.),  §79 116 

2  Jones.  Liens  (2d  ed.),  §1065.366 
2  Jones,  Liens  (2d  ed.),  §1076.367 
2  Jones,  Liens  (2d  ed.),  §1244.589 
2  Jones,  Liens  (2d  ed.),  §1245.590 

Joyce,  Electric  Law,  §410 94 

Joyce,  Electric  Law;  §453 436 

Joyce,  Insurance,  §3031 248 


(xxix) 


XXX 


TEXT-BOOKS  CITED. 


Keasbey,  Electric  Wires  (2d 

ed.),  §247 435 

Kerr,  Insurance,  p.  3S0 249 

Kerr.  Insurance,  §191 251 

Lewis,  Eminent  Domain  (2d 
ed.),  §285 291 

May,  Insurance,  §522... 2:0,  302 

1  May,  Insurance  (4tli  ed.), 
§§174,  175 251 

2  May,  Insurance  (4tli  ed.), 
§301 540 

2   May,   Insurance   (itli   ed.), 

§392 301 

Mills,  Emninent  Domain.  §49.291 
Mills,  Eminent  Domain,  §223.291 

1  Morse,  Banks  and  Banking 
(4th  ed.),  §lG8f G95 

Phillips,  Mechanics'  Liens 
(3ded.),  §232 589 

PhilUps,  Mechanics'  Liens 
(3ded.).  §2^« 587 

Phillips.  Mechanics'  Liens  (3d 
ed.).   §241 5% 

2  Pomeroy,  Eq.  Jurisp.  (2d 
ed.),   §G14 592 

Proffatt,  Notaries,  §24 IIG 

Rapalje,  Contempts,  §113. . .  .lOG 


Ray,  Neg.  of  Imp.  Duties 
(Passenger),  pp.  6G9, 
670 ^. 41,  42 

Robinson,  County""and  Town- 
ship Olficers,  p.  188 175 

Sedgwick,  Damages  (8th  ed.), 
§91 338 

Sedgwick,  Damages  (8th  ed.), 
§92 337 

1  Shearman  &  Red  field,  Neg- 
ligence (3d  ed.),  §10 640 

1  Shearman  &  Redlield,  Neg- 
ligence (5th  ed.),  §215 553 

2  Shearman  &  Redfleld,  Neg- 
ligence (oth  ed.),  §415 643 

2  Story,  Eq.  .Jurisp.  (13th  ed.), 

§§1219-1221 366 

Story,  Eq.  Plead.,  §72 672 

Sutherland,  Damages  (3d  ed.), 
§1042 337 

1  Thompson,  Negligence  (2d 
ed.),   §432 481 

Tift'any,  Death  by  Wrongful 
Act,   §87 59 

Wharton,  Negligence  (2d  ed.), 
§73 41 

Wharton,  Negligence  (2d  ed.), 
§134 41 

Wood.  Nuisances  (3d  ed.), 
§§14-1G 350 


JUDGES 


OF  THK 


APPELLATE  COURT 


or  THC 


STATE  OF  INDIANA, 


DURING  THE  PERIOD  COMPRISED  IN  THIS   VOLUME. 


Hon.  JAMES  B.  BLACK.* 

Hon.  DANIEL  W.  COMSTOCK.fH 

Hon.  ULRIC  Z.  WILEY.|| 

Hon.  frank  S.  ROBY.** 

Hon.  WOODFIN  D.  R0BINS0N.|| 

Hon.  WILLIAM  J.  HENLEY.§§ 

Hon.  DAVID  A.  MYERS.J 

♦  Chief  Judge  at  May  Term,  1904. 
t  Chief  Judge  at  November  Term,  1904. 
11  Elected  in  1896;  reelected  in  1898  and  1902. 
si  Elected  in  1896;  reelected  in  1898  and  1902;  resigned  October 

18,  1904. 
♦♦Appointed  March  21,  1901 ;  elected  in  1902. 
t  Appointed  October  18,  1904;  elected  1904. 

(xxxO 


OFFICERS 


OP  THE 


APPELLATE  COURT 


ATTORNEY-GENERAL, 

CHARLES  W.  MILLER. 


REPORTER, 

GEO.  W.  SELF. 


CLERK, 

ROBERT  A.  BROWN. 


SHERIFF, 

GEORGE   W.  WEIR. 


LIBRARIAN, 

OMAR  O'HORROW. 


(xxxii) 


CASES  DECIDED 


IN  THB 


APPELLATE  COURT 


OP  THl 

STATE  OF  INDIANA. 

AT  INDIANAPOLIS,  MAY  AND  NOVEMBER  TERMS,   1904,  IN 
THE  EIGHTY-EIGHTH  AND  EIGHTY-NINTH 
YEARS   OF  THE  STATE. 


Chipman,  Administratrix,  v.  Wells  et  al, 

[Na.  5,390.     Blled  November  1,  1904.] 

1.  Affeai.  anp  Ebbob. — Decedents*  Eatatea, — Time  of  PUinff  Tran- 
script hy  Administrator. — Where  an  appeal  is  taken  by  an  adminis- 
trator in  an  action  growing  out  of  a  matter  connected  with  the 
decedent's  estate,  such  appeal  is  governed  as  to  the  time  of  filing 
the  transcript  in  the  Appellate  Court  by  §2610  Bums  1901,  Acts 
1899,  p.  397.    p.  3. 

2-  Same.— Fatliire  of  Administrator  to  File  Transcript  Within  Time 
AUotoed  Adverse  Party. — Dismissal, — Where  an  administrator,  in 
an  api)eal  growing  out  of  a  matter  connected  with  the  decedent's 
estate,  fails  to  file  his  transcript  on  appeal,  within  100  days  from  the 
date  of  the  decision  complained  of,  the  time  allowed  to  an  adverse 
party  by  §2610  Burns  1901,  Acts  1899,  p.  397,  such  appeal  will  be 
dismissed,    p.  3. 

From  St.  Joseph  Circuit  Court;  W.  A.  Funk,  Judge. 

Celenda  L.  Clupman  filed  her  current  report  as  adminis- 
tratrix of  the  estate  of  Cassius  H.  Chipman,  deceased. 
From  a  judgment  sustaining  certain  exceptions  filed  by 
Millie  Wells  and  husband,  said  administratrix  appeals. 
Dtsmvised. 

J.  O.  Orr  and  T.  E.  Howard,  for  appellant. 
Andrew  Anderson,  W.  G.  Crabill,  Lucius  Hubbard  and 
A.  L.  Hubbard,  for  appellees. 


2  APPELLATE  COUKT  OE  INDIANA, 

'  ■ 

Chipman  v.  Wells. 

Bl^ok,  C.  J. — The  appellees  have  moved  to  dismiss 
this  appeal.  The  decision  from  which  the  appeal  was  taken 
was  one  growing  out  of  a  matter  connected  with  a  dece- 
dent's estate,  within  the  meaning  of  §§2609-2612  Bums 
190],  Acts  1881,  p.  423,  §§228,  230,  231,  Acts  1899, p. 397. 

The  judgment  appears  to  have  been  rendered  July  9, 
1903.  The  appellant's  motion  for  a  new  trial  was  over- 
ruled September  25,  1903.  The  transcript  of  the  record 
on  appeal  was  filed  in  this  court  July  13,  1904.  Section 
2609,  supra,  provides  that  any  person  considering  himself 
aggrieved  by  any  decision  of  a  circuit  court,  or  judge  there- 
of in  vacation,  growing  out  of  any  matter  connected  with  a 
decedent's  estate,  may  prosecute  an  appeal  to  the  Supreme 
Court,  upon  filing  with  the  clerk  of  the  circuit  court  an 
appeal  bond  described.  Section  2610,  supra,  as  amended  in 
1899  (Acts  1899,  p.  397),  provides  that  such  appeal  bond 
shall  be  filed  within  ten  days  after  the  decision  complained 
of  is  made,  unless,  for  good  cause  shown,  the  court  to 
which  the  appeal  is  prayed  shall  direct  such  appeal  to  be 
granted,  on  the  filing  of  such  bond,  within  one  year  after 
such  decision,  but  that  any  person  who  is  aggrieved,  desir- 
ing such  appeal,  may  take  the  same  in  his  own  name  with- 
out joining  any  other  person,  and  that  the  transcript  shall 
be  filed  in  the  Supreme  Court  within  ninety  days  after 
filing  the  appeal  bond.  Section  2611,  supra,  relates  to  the 
taxing  of  costs,  and  by  §2612,  supra,  it  is  provided  that,  in 
any  appeal  prayed  by  an  executor  or  administrator  from 
the  decision  of  any  court  or  judge  thereof  in  vacation,  it 
shall  not  be  necessary  for  such  person  to  file  an  appeal 
bond.  In  the  portion  of  the  civil  code  relating  to  appeals, 
provision  is  made  that  executors,  administrators,  and 
guardians  may  have  an  appeal  and  stay  of  proceedings  in 
the  court  below  without  giving  an  appeal  bond,  while 
§§2609-2612,  supra,  form  part  of  the  statute  relating  to  the 
settlement  of  decedents'  estates,  and  have  relation  to  pro- 
ceedings under  that  statute. 


MAY  Tm^l,  1904— Vol.  34. 


Chipman  v.  Wells. 


1.  WTiile  it  is  not  necessary  for  an  executor  or  adminis- 
trator, in  taking  an  appeal  from  a  decision  by  which  he, 
in  his  representative  capacity,  is  a^rieved,  to  give  or  file 
an  appeal  bond,  yet  he  is  affected  by  the  provision  of  the 
statute  relating  to  the  time  of  filing  the  transcript,  and, 
where  his  appeal  is  taken  from  a  decision  growing  out  of  a 
matter  connected  with  the  decedent's  estate  under  the  stat- 
ute relating  to  the  settlement  of  decedents'  estates,  he  must 
file  the  transcript  within  the  time  required  of  other  parties 
desiring  to  appeal  from  such  decision,  that  is,  within  one 
hundred  davs  after  the  decision. 

2.  Counsel  for  the  appellant  say  that,  in  legal  effeat, 
the  sections  above  mentioned  in  the  statute,  relating  to 
the  settlement  of  decedents'  estates,  provide  that  all  persons, 
except  executors  and  administrators,  considering  them- 
selves aggrieved  by  any  decision  growing  out  of  any  matter 
connected  with  a  decedent's  estate,  may  prosecute  an  appeal 
upon  filing  a  suitable  bond  within  ten  days  after  such 
decision,  and  filing  the  transcript  within  ninety  days  after 
filing  the  bond;  that  §§2609,  2610,  supra,  provide  for  a 
term-time  appeal  in  all  matters  connected  with  a  decedent's 
estate,  so  far  as  all  persons  other  than  executors  and  ad- 
ministrators are  concerned;  but  that  as  to  executors  and 
administrators  these  sections  do  not  provide  for  such  term- 
time  appeal,  and  that  appeals  taken  by  them  are  governed 
by  the  civil  code,  which  provides  that  appeals  must  be  taken 
within  one  year  from  the  time  the  judgment  is  rendered ; 
and  that  this  has  been  expressly  decided  by  the  Supreme 
Court  in  Stulh  v.  Gihler  (1897),  146  Ind.  501;  and  they 
also  ask  our  attention  to  Bake  v.  Smiley  (1882),  84  Ind. 
212,  and  Buck  v.  Biery  (1887),  110  Ind.  444. 

Stulis  V.  Gihler,  supra,  was  a  suit  to  foreclose  a  mort- 
gage and  to  recover  a  judgment  for  the  indebtedness  secured 
thereby,  to  which  an  administrator,  with  others,  was  a  party 
defendant,  and  the  appeal  was  brought  by  the  administrator 
and  other  defendants  without  making  a  co-appellant  one  of 
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the  parties  affected  by  the  judgment.  It  was  expressly- 
stated  by  the  court  that  the  appeal  was  governed  by  the 
provisions  of  the  civil  code,  and  not  by  those  of  the  act  con- 
cerning the  settlement  of  decedents'  estates ;  and  conceding, 
without  deciding,  that  an  executor,  administrator  or  guard- 
ian is  entitled  to  take  a  term-time  appeal  under  the  civil 
code,  without  filing  an  appeal  bond,  it  was  held  that  the 
appeal  in  that  case  was  a  vacation  appeal,  and  not  a  term- 
time  appeal ;  and  it  was  dismissed  for  failure  to  make  such 
coparty,  affected  by  the  judgment,  a  co-appeUant.  The 
appeal  in  that  case  was  governed  as  to  all  of  the  parties 
by  the  provisions  of  the  civil  code  because  the  action  was 
not  a  proceeding  under  the  provisions  of  the  statute  relat- 
ing to  the  settlement  of  decedents'  estates,  but  was  one  gov- 
erned in  all  respects  by  the  civil  code. 

Bake  v.  Smiley,  supra,  as  is  shown  in  the  opinion  of  the 
court,  was  governed,  as  to  the  manner  of  taking  the  appeal, 
by  the  statute  of  1852.  WTiile  that  statute  provided  for 
the  taking  of  an  appeal  by  filing  an  appeal  bond  within 
thirty  days  after  the  decision,  and  it  expressly  provided 
that  it  was  not  necessary  for  an  executor  or  administrator 
to  file  such  bond,  it  did  not  prescribe  the  time  for  the  filing 
of  the  transcript ;  and  the  court  directed  attention  to  what 
it  called  a  "material  addition"  in  the  statute  of  1881  of  the 
provi&ion  that  in  such  an  appeal  "the  transcript  shall  be 
filed  in  the  Supreme  Court  within  ten  days  after  filing  the 
bond."    The  case  affords  no  support  to  the  appellant. 

In  Ruch  V.  Biery,  supra,  which  was  an  appeal  taken  by 
an  administrator  in  a  matter  arising  under  the  statute  re- 
lating to  the  settlement  of  decedents'  estates,  being  an  ap- 
peal from  a  decision  upon  exceptions  taken  to  the  adminis- 
trator's final  account  and  report,  filed  in  1883,  the  court 
declined  to  dismiss  the  appeal  because  no  bond  was  filed 
within  ten  days.  There  was  no  question  relating  to  the 
time  of  filing  the  transcript  on  appeal.  By  amendment  in 
1885  of  the  statute  of  1881  it  was  provided  that  the  tran- 
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script  should  be  filed  in  the  Supreme  Court  within  thirty 
days  after  the  filing  of  the  bond  (Acts  1885,  p.  194, 
§2610  Bums  1891) ;  and  the  section  thus  amended  was 
again  amended  in  1899,  by  providing  that  the  transcript 
shall  be  filed  within  ninety  days  after  the  filing  of  the  bond, 
as  above  shown.  The  distinction  so  noted  in  Bake  v. 
Smiley,  supra,  between  the  statute  of  1852  and  the  statute 
of  1881,  was  also  pointed  out  in  Bender  v.  Wampler 
(1882),  84  Ind.  172,  and  it  was  said  that  the  provisions 
in  question  of  the  act  of  1852  only  controlled  the  time 
within  which  the  bond  should  be  filed,  and  not  the  time 
within  which  the  appeal  might  be  perfected;  and  that  an 
executor  could  appeal  at  any  time  within  one  year  after 
the  decision,  without  bond;  but  that  the  rule  as  to  the 
time  of  perfecting  the  appeal,  as  applicable  to  cases  arising 
under  the  provisions  of  the  revision  of  1881,  in  this  class 
of  cases,  was  changed.  The  following  cases  sustain  the 
conclusion  that  under  the  statute  now  in  force  the  executor 
or  administrator  appealing  must  file  the  transcript  in  this 
court  within  the  period  in  which  it  would  be  necessary 
for  the  adverse  party  to  perfect  an  appeal:  Yearley  v. 
Sharp  (1884),  96  Ind.  469;  Miller  v.  Carmichael  (1884), 
98  Ind.  236;  Simons  v.  Simons  (1891),  129  Ind.  248; 
Campbell  v.. Homer  (1895),  12  Ind.  App.  86.  " 
Appeal  dismissed. 


Zarino  et  al.  V,  Perrin  National  Bank. 

[Noa.  5.026  and  5,027.     Filed  November  2,  1904.] 

1.  Appeal  and  Ebbor. — Transcript. — Defective  Certificate. — Where 
the  clerk's  certificate  to  a  transcript  on  appeal  states  that  the  *'above 
and  foregoing  transcript  is  a  full,  true,  and  complete  transcript 
and  copy  of  the  entries"  in  such  cause,  no  question  can  be  raised  on 
the  pleadings  or  conclusions  of  law,  since  such  certificate  fails  to 
show  that  such  transcript  contains  "full,  true,  and  complete  copies 
of  all  papers  and  entries  in  said  cause"  as  required  by  act  of  1903. 
(Acts  1903,  p.  338.)     p.  6. 


6     APPELLATE  COURT  OF  INDIANA, 

Zaring  v.  rerrin  Nat.  Bank. 

2.  Appeal  and  Ebbor. — Transcript — Defective  Certificate. — Amend- 
ment,— Where,  on  motion  of  appellee  to  dismiss  the  appeal  against 
him  on  the  grounds  that  no  seal  of  the  court  was  attached  to  the 
clerk's  certificate  to  the  transcript  and  that  the  clerk's  certificate 
covered  only  the  "entries"  in  the  cause,  leave  was  given  the  appellant 
to  amend,  and  such  appellant  caused  the  seal  to  be  attached  but  made 
no  amendment  to  the  certificate,  no  question  is  presented  on  the 
pleadings,    p.  7. 

From  Johnson  Circuit  Court;  W.  J.  Buckingham, 
Judge. 

Action  bv  the  Perrin  National  Bank  against  Rufus  S. 
Zaring  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed, 

James  M.  Robinson,  W.  E.  Deupree  and  L.  Ert  Slack, 
for  appellants. 

B.  M.  Miller  and  H,  C.  Bamett,  for  appellee. 

CoMSTOCK,  J. — This  action  was  brought  by  appellee 
against  appellants  upon  a  promissory  note,  payable  in  a 
bank  in  this  State,  executed  by  appellants  to  J.  Crouch  & 
Son,  and  by  them  assigned  to  appellee  before  maturity  as 
collateral  security  for  the  payment  of  an  existing  indebted- 
ness of  the  payee  to  appellee,  and  to  secure  future  advance- 
ments to  said  J.  Crouch  &  Son.  Answers  were  filed,  the 
cause  put  at  issue,  and  a  special  finding  of  f^icts  made  by 
the  court  at  the  request  of  both  parties,  on  which  conclu- 
sions of  law  were  stated,  and  judgment  rendered  in  favor  of 
appellee  for  $450. 

1.  Before  entering  upon  the  discussion  of  the  merits  of 
the  cause  appellee  insists  that  none  of  the  pleadings  axe 
certified  by  the  clerk  of  the  trial  court.  The  first  seven 
alleged  errors  are  based  upon  rulings  of  the  trial  court  upon 
demurrers.  The  remaining  errors  claimed  are  upon  the 
special  findings  of  the  court  and  conclusions  of  law.  The 
certificate  of  the  clerk  attests  that  the  "above  and  foregoing 
transcript  is  a  full,  true  and  complete  transcript  and  copy 
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of  the  entries,  beginning  ^th  the  filing  of  the  amended 
complaint  herein  as  per  precipe  in  the  cause  of  the  Perrin 
National  Bank  v.  Rnfiis  S.  Zaring  ct  al.,  No.  119,  and  that 
the  bill  of  exceptions  containing  the  evidence  as  filed  in  my 
office  is  entered  in  and  made  a  part  of  the  transcript."  It 
is  not  certified  that  the  transcript  contains  copies  of  the 
papers  of  the  cause.  The  certificate  should  show  that  the 
transcript  contains  "full,  true,  and  complete  copies  of  all 
papers  and  entries  in  said  cause  required.'*  Acts  1903, 
p.  338.  All  papers  pertaining  to  a  cause  embrace  entries, 
complaint,  answer  and  reply.  Heizer  v.  Kelly  (1881),  73 
Ind.  582. 

The  complaint  being  the  basis  of  the  action,  without  it 
no  error  can  appear.  The  alleged  errors  founded  upon  tho 
special  findings  of  the  court  are  not  presented,  because 
answers  setting  up  defenses  are  not  certified.  The  clerk's 
certificate  in  No.  5,027,  consolidated  with  this  cause,  is  in 
the  same  language  as  the  certificate  in  this  case.  For  tlieso 
reasons  errors  in  the  ruling  upon  the  pleadings  or  conclu- 
sions of  law  are  not  made  to  appear.  It  appears,  however, 
from  the  evidence,  that  the  note  in  suit  was  executed  in  part 
payment  of  a  horse  purchased  by  the  makers  thereof  from 
J.  Crouch  &  Son;  that  the  horse  proved  to  be  unsatisfac- 
tory; that  he  was  taken  back  by  the  vendors,  and  another 
horse  given  the  purchasers  in  exchange  in  settlement  of  tho 
difference  between  vendors  and  vendee.  So  far  as  appears 
the  second  horse  was  satisfactory. 

2.  It  is  proper  to  add  that  on  February  15, 1904,  appel- 
lee filed  its  motion  to  dismiss  the  appeal ;  one  of  the  groimds 
of  said  motion  was  that  the  transcript  in  said  cause  was 
not  attested  by  the  seal  of  the  Johnson  Circuit  Court.  On 
February  26  appellants  asked  for  and  were  granted  leave 
to  have  the  clerk  of  said  court  amend  said  transcript  and 
his  certificate  thereto,  by  attaching  his  seal  to  said  certifi- 
cate.   This  was  done.    The.  cextificate,  however,  as  hereto: 
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fore  set  out,  was  not  changed.  Appellants'  attention  was 
called  to  the  certificate  both  by  the  motion  to  dismiss  and 
the  brief  of  appellee* 

No  errors  are  presented  authorizing  a  reversal  of  the 
judgment.     Judgment  affirmed. 


White  River  School  Township  v.  The  Caxton 

Company. 

[No.  4,865.    Filed  November  3,  1904.] 

L  Townships.  —  Schoolhouses.  —  Indehtedness.  —  Warrant,  —  Con^ 
plaint, — Where  a  complaint  against  a  school  township,  after  setting 
out  the  execution  of  a  warrant  in  favor  of  plaintiff  by  the  defendant 
township,  alleged  that  the  money  mentioned  in  such  warrant  was 
delivered  to  and  actually  received  by  such  township  and  used  in  the 
erection  of  a  schoolhouse  which  was  necessary  and  that  such  town- 
ship  still  retained  the  benefit  thereof,  and  that  such  township  at  such 
time  did  not  have  sufficient  money  on  hands  with  which  to  build 
such  house,  such  complaint  is  sufficient  on  demurrer,    p.  10. 

2.  New  Trial. — Receipt  of  Money  hy  School  Township, — Evidence. — 
Where  the  only  evidence  of  the  receipt  of  money  by  a  school  town- 
ship was  the  trustee's  general  statement  that  the  money  went  into 
the  schoolhouse  mentioned  in  the  warrant,  but  he  further  testified 
that  he  kept  no  separate  bank  account;  that  he  mingled  his  own 
and  the  township's  funds  indiscriminately  and  so  paid  them  out; 
that  he  could  not  say  any  of  the  identical  money  received  for  the  war- 
rant went  into  the  schoolhouse;  that  he  did  not  charge  himself  as 
trustee  with  such  money  for  about  two  years  after  its  receipt,  and 
just  before  retiring  from  office;  and  that  he  was  unable  to  tell  the 
name  of  any  person  to  whom,  any  of  such  money  was  paid,  is  insuffi- 
cient to  sustain  a  finding  that  such  township  received  such  money, 
p.  12. 

3.  Same. — Schoolhouse. — Funds  to  Build. — Evidence. — Where  it  is 
incumbent  upon  the  plaintiff  to  prove  the  want  of  funds  with  which 
to  build  a  schoolhouse,  proof  that  such  fund  had  to  its  credit 
$2,219.23,  and  that  the  expenditures  were  $1,300,  does  not  sustain  a 
finding  for  plaintiff,    p.  13. 

4.  Judgment. — Amount. — Where,  in  an  action  against  a  school  town- 
ship on  a  warrant  for  borrowed  money,  the  proof  showed  either  that 
such  township  received  all  or  none  of  such  money,  a  judgment  for 
one-half  of  such  amount  is  not  sustained,    p.  13. 
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From  Johnson  Circuit  Court;  W.  J.  Buckingham, 
Judge. 

Action  by  The  Caxton  Company  against  White  River 
School  Township.  From  a  judgment  for  plainti£F,  the 
defendant  appeals.    Reversed. 

W.  A.  Johnson,  R.  M.  Miller  and  H.  C.  Bamett,  for 
appellant. 

W.  E.  Deupree  and  L.  Ert  Slack,  for  appellee. 

RoBY,  P.  J. — ^The  substance  of  the  amended  complaint 
upon  which  this  case  was  tried  is  that  one  John  R.  Brickert 
was,  on  August  14,  1896,  the  legally  elected,  qualified  and 
acting  trustee  of  the  defendant  township,  and  so  continued 
until  February  12,  1898 ;  that  on  said  14th  day  of  August 
the  township  became  indebted  to  the  appellee  in  the  sum  of 
$500,  with  interest  at  seven  per  cent,  per  annum  from  said 
date,  as  evidenced  by  a  promissory  note  due  on  or  before 
the  20th  day  of  Jime,  1897,  issued  in  the  name  of  said 
township,  per  John  R.  Brickert,  said  instrument  being  in 
terms  as  follows:  "$500.  State  of  Indiana.  Trustees 
No.  — .  Issued  this  14th  day  of  August,  1896,  at  Bluff- 
creek,  Indiana.  On  or  before  the  20th  day  of  June,  1897, 
White  River  township  of  Johnson  county.  State  of  Indi- 
ana, will  pay  to  The  Caxton  Company  of  Chicago,  Illinois, 
or  order,  the  sum  of  $500,  value  received,  with  interest 
thereon  at  the  rate  of  eight  per  cent,  per  annum  from  the 
14th  day  of  August  1896,  until  paid,  together  with  attor- 
neys' fees,  waiving  valuation  and  appraisement  laws  of  the 
State  of  Indiana.  For  money  advanced  to  special  school 
fund.  The  undersigned  trustee  hereby  certifies  that  the 
present  indebtedness  of  said  township  is  not  such  as  to  pre- 
vent the  payment  of  this  order  when  due.  Payable  189 — y 
at  Citizens  National  Bank,  Franklin,  Indiana.  Caxton, 
No.  2,800."  That  at  said  time  such  trustee  was  erecting 
a  schoolhouse  in  district  No.  8  of  said  township,  which  was 
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necessary  for  the  educational  purposes  thereof,  and  that,  in 
order  to  erect  and  complete  the  same,  it  became  necessary 
for  him  to  borrow  money  and  incur  debts  on  behalf  of  said 
township,  and  that  he  represented  to  appellee  that  it  was 
necessary  therefor  that  he  have  the  sum  of  $500;  relying 
on  which  representation  appellee  turned  over  to  him  the 
following  sums  of  money  at  the  following  times,  to  wit, 
about  October  1,  $175,  October  17,  $125,  October  23,  $100, 
December  5,  $50,  all  in  1896,  and  January  4,  1897,  $50, 
which  sums  were  received  by  said  trustee,  who,  as  evidence 
thereof,  "executed  and  delivered"  the  "above-mentioned 
note  or  warrant;"  "that  at  said  time  said  township  had 
not  sufficient  funds  belonging  to  the  special  school  fund  of 
said  township  with  Avhieh  to  pay  for  the  erection  and  com- 
pletion of  said  schoolhouse,  and  that  the  whole  of  said 
funds  so  loaned  to  the  defendant  was  required  for  the  erec- 
tion and  completion  thereof,  and  was  used  by  said  trustee 
in  paying  for  the  erection  and  completion  thereof,  and  said 
township  received  and  retains  the  benefit  thereof;  that  the 
debt  so  contracted  was  not  in  excess  of  the  funds  on  hand  in 
said  special  school  fund  and  the  fund  to  be  derived  from 
the  tax  assessed  for  the  year  1896,"  "that  said  sum  is  due 
and  unpaid,  wherefore,"  etc. 

A  demurrer  to  this  pleading  for  want  of  facts  was  over- 
ruled. A  general  denial  was  then  filed,  and  upon  the  issue 
thus  joined  trial  was  had  by  the  court  without  a  jury,  and 
a  general  finding  made  in  favor  of  the  plaintiff  for  $250. 

Appellant's  motion  for  a  new  trial  was  overruled  and 
judgment  entered  in  accordance  with  the  finding.  Assign- 
ments of  error  are  based  upon  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial  and  the  demurrer 
to  the  complaint. 

1.  The  point  made  against  the  complaint  is  that  the  ne- 
cessity alleged  to  have  existed  for  borrowing  money  is  not 
shoAvn  to  have  existed  at  the  time  the  money  was  furnished. 
The  pleading  is  subject  to  criticism,  attributable  to  the 
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peculiar  character  of  the  transaction  disclosed,  but  in  sub- 
stance is  sufficient  in  the  respect  indicated. 

The  motion  for  a  new  trial  challenges  the  sufficiency  of 
the  evidence,  a  resume  of  which  will  not  prove  uninterest- 
ing. The  Caxton  Company  was  a  corporation  located  at 
Chicago,  Illinois,  and  engaged  in  the  sale  of  school  sup- 
plies and  furniture.  Loaning  money  was  not  a  part  of  its 
business,  although  it  had  the  power  to  do  so,  and  soipetimes 
made  loans  to  accommodate  its  customers,  but  "would 
rather  not  do  it."  The  gentleman  who  was  its  vice-presi- 
dent and  secretary  at  the  time  of  the  transaction  in  ques- 
tion was  a  witness,  and  testified  to  the  foregoing,  among 
otlier  facts.  The  former  trustee,  Brickert,  was  also  a  wit- 
ness, as  was  the  contractor  who  built  the  schoolhouse.  The 
evidence  of  the  latter  related  principally  to  the  contract 
price  paid  and  the  terms  and  manner  of  payment,  which, 
for  present  purposes,  are  not  of  controlling  importance. 

Appellee's  right  to  recover  is  grounded  upon  the  proposi- 
tion that  appellant  has  received  and  retains  the  benefit  of 
the  money  advanced,  and  should,  in  "equity  and  justice," 
repay  it.  White  River  School  Tp.  v.  Dorrell  (1901),  26 
Ind.  App.  538.  It  was  therefore  incumbent  upon  it  to 
prove  the  receipt  of  the  money  by  the  township.  On 
August  14,  1896,  Brickert  executed  and  mailed  to  appellee 
the  township  warrant  set  out  in  the  complaint,  without  hav- 
ing received  a  cent  of  money,  or  without  having  had,  so  far 
as  the  evidence  shows,  any  promise  of  any  money  from  it. 
It  appears  that  about  the  same  time  he  borrowed  $500  from 
William  Dorrell,  for  which  siun  a  judgment  has  heretofore 
been  rendered  against  said  township.  (White  River  School 
Tp.  V,  Dorrell,  supra.)  The  trustee^s  January,  1896,  draw 
of  special  school  fund  was  $590.71,  his  June  draw,  $1,628.- 
52;  making  a  total,  including  said  loan,  of  $2,719.23  of 
said  fund  then  on  hand.  The  contract  price  paid  for  erect- 
ing said  schoolhouse  was  $1,300.  What  disposition  had 
been  made  of  the  remainder  of  said  fund  is  not  shown  by 


12         APPELLATE  COURT  OF  INDIANA, 

White  River  School  Tp.  v.  The  Caxton  Co, 

the  evidence,  except  as  it  is  inferable  that  portions  of  it,  at 
least,  were  diverted  to  private  use. 

About  the  first  of  October  following  the  receipt  of  the 
warrant  by  appellee,  its  vice-president  and  secretary  met 
Brickert  at  an  Indianapolis  hotel,  and  was  told  by  him  that 
he  wanted  money  to  complete  a  schoolhouse;  wanted  to 
borrow  it  for  the  township,  and  could  pay  it  by  a  certain 
time.  Appellee's  said  officer  was  asked  to  tell  exactly  what 
was  said,  and  answered:  "I  had  to  cross-examine  him  on 
that  point''  He,  however,  paid  to  Brickert  $175  at  that 
time,  taking  a  receipt  ^therefor.  The  next  payment  was 
sent  from  Chicago  by  check,  the  next  one  paid  by  forward- 
ing a  $100  bill  by  a  registered  letter  from  Chicago  to  Bluff- 
creek.  The  first  $50  was  also  sent  by  registered  letter,  and 
the  last  amount  given  to  Brickert  while  in  appellee's  office 
at  Chicago,  it  handing  him  a  check  for  $81  and  receiving 
in  return  his  check  for  $31,  the  explanation  being  that 
he  "wanted  to  use  $81  for  some  purpose."  The  name  of 
the  township  does  not  appear  in  the  transaction  after  the 
issuance  of  the  warrant,  checks  and  receipts  being  made 
payable  to  or  signed  individually  by  Brickert,  who  was  un- 
able to  remember  Avhether  he  also  issued  to  The  Caxton  Com- 
pany on  the  same  day  other  warrants  for  $175,  $395  and 
$450.  There  was  evidence  that  various  letters  had  been 
written  in  connection  with  these  transactions,  but  none  of 
such  letters  were  introduced  in  evidence  or  accounted  for. 
The  examination  of  the  two  main  witnesses  was  unduly 
restricted,  invoking  as  it  did  equitable  aid.  Appellee  in- 
vited the  fullest  investigation  of  its  dealing  with  said 
township  and  its  trustee,  both  in  his  private  and  public 
capacity,  and  such  investigation  should  have  been  accorded 
to  it. 

2.  The  only  evidence  tending  to  show  that  appellee's 
monev  was  used  to  build  the  schoolhouse  in  district  No.  8 
is  in  the  testimony  of  Brickert,  and  while,  in  general  terms, 
be  stated  that  it  went  into  the  house,  his  statement  was 
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qualified  by  specific  facts  elicited  from  him.  He  kept  no 
separate  bank  account.  He  commingled  his  own  funds, 
which  were  apparently  not  inconsiderable,  with  those  of 
the  township,  paying  them  out  indiscriminately.  He  testi- 
fied that  he  could  not  say  that  any  of  the  identical  money 
received  from  appellee  went  into  the  building.  He  kept 
a  trustee's  record  in  which  he  charged  himself  with  moneys 
received  for  the  township.  Made  no  charge  therein  of 
any  part  of  the  $500  sued  for  in  1896,  but  two  years 
later — ^in  1898,  shortly  before  his  retirement  from  the  office 
— did  make  an  entry  of  the  amount.  He  was  unable  to  tell 
the  place,  when,  for  what,  or  to  whom,  any  of  this  money 
was  paid.  His  general  statement,  upon  which  appellee 
relies  to  sustain  the  judgment,  is  not  effective  to  that  end 
when  taken  in  connection  with  all  the  qualifying  facts  to 
which  he  testified. 

3.  Appellee  undertook  to  show  that  the  township  did 
not  have  sufficient  money  belonging  to  the  special  school 
fund  with  which  to  pay  for  the  erection  and  completion  of 
said  schoolhouse.  The  fact  was  one  susceptible  of  accurate 
and  incontrovertible  proof.  The  testimony  of  Brickert 
showed  that  he  had  received  $2,719.23  to  the  credit  of  that 
fund,  and  did  not  show  any  legitimate  expenditure  thereof, 
except  as  of  said  $1,300.  The  evidence  is  not  sufficient 
to  support  the  finding  in  other  respects,  which  need  not  be 
indicated.  The  questions  propounded  to  Brickert  by  the 
skilful  counsel  for  appellee  were  in  part  as  follows :  "What 
is  your  impression  whether  the  special  school  fund  was 
overdrawn  ?"  "I  will  ask  if  you  have  any  impression  how 
much  it  was  overdrawn?"  The  loose  generalities  behind 
which  fraud  lov^s  to  lurk,  and  which  frequently  obscure 
truth,  abound  in  the  testimony  of  this  witness. 

4.  The  learned  trial  judge  found  for  one-half  the 
amount  claimed.  The  process  by  which  this  result  was 
reached  is  unknown.  Appellee  is  either  entitled  to  recover 
$600,  with  interest  from  the  time  the  money  was  received 


14         APPELLATE  COUET  OP  INDIANA, 

Covault  V.  Sanders. 

by  the  township,  or  it  is  not  entitled  to  recover  anything. 
The  evidence  does  not  show  that  its  money  was  received 
by  the  toxvnship,  nor  that  a  necessity  for  borrowing  it  ex- 
isted. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  sustain  motion  for  a  new  trial. 


Covault  et  al.  v.  Sanders. 

[No.  4,949.    Filed  November  3,  1904.] 

Appeal  and  Erbor. — BUI  of  Exceptions. — Failure  to  Indude  All  the 
Evidence. — Where  a  judgment  was  rendered  in  favor  of  plaintiff 
upon  default,  and  the  defendant  afterward  filed  a  motion,  supported 
by  affidavit,  to  set  aside  such  default,  and,  upon  the  court's  over- 
ruling same,  appealed  to  the  Appellate  Court,  but  his  bill  of  ex- 
ceptions containing  such  motion  and  affidavit  failed  to  state  that 
this  was  .all  the  evidence  in  the  case,  no  question  is  presented  for 
review,  since  evidence  is  admissible  in  such  case  in  respect  to  the 
grounds  on  which  relief  is  asked,  but  not  as  to  the  truth  of  facts 
relied  upon  as  a  defense. 

From  Wells  Circuit  Court :  E,  0.  Vaughn,  Judge. 

Action  by  Nancy  Sanders  against  William  M.  Covault 
and  another.  From  a  decree  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

.   J.  S.  Dailey,  Abram  Simmons  and  F,   C.   Dailey,  for 
appellants. 

Levi  Mock,  John  Mock  and  George  Mock,  for  appellee. 

Robinson,  J. — ^Appellee  sued  appellants  to  recover  a 
sum  of  money  averred  to  be  purchase  money,  and  asked  that 
the  same  be  declared  a  lien  upon  land.  Appellants  were 
served  with  process  September  25,  1902.  On  November 
17,  1902,  they  were  defaulted,  and  on  February  2,  1903, 
judgment  Avas  rendered  against  them,  the  amount  declared 
a  lien  upon  certain  lands,  and  the  lands  ordered  sold  in 
default  of  payment  of  the  sum  found  due.  On  February  9, 
1903,  appellants  filed  their  affidavit  and  motion  to  set  aside 
the  default  and  judgment.    This  motion  was  overruled,  as 
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was  also  a  motion  for  a  new  trial,  afterwards  filed.  The 
only  question  argued  is  the  denial  of  the  motion  to  set 
aside  the  default  and  judgment. 

A  bill  of  exceptions  contains  appellants'  affidavit  and 
motion  to  set  aside  the  default,  but  does  not  state,  nor  is  it 
otherwise  shown,  that  that  was  all  the  evidence  given.  For 
this  reason  appellee's  counsel  argue  that  no  question  is 
presented. 

In  an  application  to  be  relieved  from  a  judgment  taken 
by  default,  counter-affidavits  or  countervailing  evidence  as 
to  the  truth  of  the  facts  relied  on  as  a  defense  are  not 
admissible,  but  in  respect  to  the  grounds  on  which  relief 
is  asked  evidence  may  be  heard  on  both  sides,  and  the  appli- 
cation may  be  tried  upon  affidavits,  depositions  or  oral 
testimony.  Lake  v.  Jones  (1874),  49  Ind.  297;  Dobbins 
V.  McNamara  (1887),  113  Ind.  54,  3  Am.  St.  626. 
"Whether  the  party  making  the  application  is  entitled  to  the 
relief  asl^ed  was  a  question  for  the  determination  of  the 
court  from  all  the  evidence  given  for  and  against  the  appli- 
cation. We  can  not  presume  that  the  affidavit  set  out  in 
the  bill  was  the  only  evidence  given.  In  the  absence  of 
an  affirmative  showing  to  the  contrary,  we  are  bound  to  pre- 
sume, in  favor  of  the  court's  ruling,  that  other  evidence 
was  heard  contradicting  the  affidavit.  If,  in  fact,  the  affi- 
davit was  all  the  evidence  given,  the  bill  should  so  state,  but 
this  it  fails  to  do.  We  can  not  review  the  evidence  upon 
which  the  application  was  denied  unless  the  record  affirma- 
tively shows  that  it  contains  all  the  evidence  given  below. 
See  Beatty  v.  O'Connor  (1885),  106  Ind.  81;  Williams  y. 
Grooms  (1889),  122  Ind.  391;  Nash  v.  Cars  (1883),  92 
Ind.  216;  Wells  v.  Bradley,  etc.,  Co.  (1892),  3  Ind.  App. 
278 ;  Masten  v.  Indiana  Car,  etc.,  Co.  (1900),  25  Ind.  App. 
175 ;  Dobbins  v.  McNamara,  supra. 

Judgment  affirmed. 
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Indiana  &  Chicago  Coal  Company  v.  Batey. 

[No.  4,834.     Filed  May  24,  1904.     Rehearing  denied  October  4,  1904. 

Transfer  denied  November  3,  1904.] 

1.  Master  and  Servant. — Coal  Mines, — Dangerous  Place: — Making 
Safe, — Assumption  of  Risk, — Where,  in  an  action  by  an  administra- 
tor for  the  death  of  his  decedent  on  account  of  injuries  received  in  a 
coal  mine,  it  is  alleged  that  such  decedent  was  ordered  by  the  mining 
boss  to  go  to  a  certain  place  in  such  mine  to  explore,  ascertain  and 
locate  a  dangerous  place  in  such  mine  and  make  the  same  safe ;  that 
pursuant  to  such  order  said  decedent  did  so  explore ;  that  he  did  not 
know  that  such  place  was  extremely  hazardous ;  that  while  carrying 
out  such  order,  and  without  any  fault  on  his  part,  slate  fell  on  him, 
causing  injuries  from  which  he  died :  and  that  the  defendant  did  not 
know  of  such  danger,  such  complaint  is  not  sufficient  on  demurrer, 
since  it  affirmatively  appears  that  such  decedent  knew  of  the  danger 
and  that  it  was  his  duty  under  the  employment  to  make  such  place 
safe,  the  ordinary  risks  incurred  in  such  undertaking  being  assumed, 
and  since  the  defendant  was  properly  carrying  out  a  duty  imposed 
by  the  law.     (§7472  Burns  1901,  Acts  1897,  p.  168.)     p.  19. 

2.  Same. — Master's  Duty, — Safe  Place  to  Work,— The  rule  of  "safe 
place"  does  not  apply  where  an  employe  is  engaged  in  making  a  dan- 
gerous place  safe.    p.  21. 

3.  Same. — Means  of  Making  Dangerous  Place  Safe. — ^By  statute 
(§7472  Bums  1901,  Acts  1897,  p.  168)  it  is  the  duty  of  the  mining 
boss  of  a  coal  mine  to  make  all  dangerous  places  safe,  and  he  is  not 
required  to  do  this  personally,  but  may  employ  servants  to  do  such 
work,  and  the  ordinary  risks  of  such  work  are  assumed  by  such 
servants,    p.  21. 

From  Greene  Circuit  Court ;  0.  B.  Harris ^  Judge. 

Action  by  Ella  Batey  against  the  Indiana  &  Chicago  Coal 
Company.  From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Reversed. 

J.  8,  Bays,  L.  F.  Bays  and  E.  E.  Stevenson,  for  appel- 
lant. 

P.  B.  May,  J.  T.  Hays  and  W.  H.  Hays,  for  appellee. 

CoMSTOCK,  J. — ^Appellee,  widow  of  John  Batey,  de- 
ceased, brought  this  action  against  appellant,  a  corporation, 
engaged  in  mining  and  shipping  coal,  for  negligently  caus- 
ing the  death  of  appellee's  husband. 
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The  complaint  is  in  one  paragraph,  and,  omitting  formal 
allegations,  is  in  substance  as  follows:  That  on  July  1, 
1902,  the  plaintiff's  husband,  John  Batey,  was  in  the  em- 
ploy of  defendant,  and  working  for  defendant  in  said 
coal  mine,  assisting  the  defendant  in  and  about  the  opera- 
tion of  said  coal  mine  in  the  particular  duty  of  taking  care 
of  the  drivers ;  that  prior  to  the  7th  day  of  July,  1902,  while 
operating  the  said  mine,  said  defendant  did  negligently 
permit  said  mine  to  become  in  an  extremely  dangerous  and 
unsafe  condition,  in  this,  to  wit:  the  defendant  did  negli- 
gently permit  the  roof  on  the  north  side  of  said  coal  mine, 
at  the  thirteenth  west  entrance,  to  become  unsafe  and  ex- 
tremely hazardous  and  dangerous,  all  of  which  the  defend- 
ant well  knew,  but  of  which  the  said  John  Batey  had  no 
knowledge;  that  defendant  was  duly  notified  of  the  extreme- 
ly dangerous  and  hazardous  condition  of  the  said  roof  in 
Baid  mine  on  July  5,  1902 ;  that  on  said  7th  day  of  July, 
1902,  and  for  more  than  ten  days  prior  thereto,  the  defend- 
ant had  in  its  employ,  in  charge  of  said  mine,  one  Reese 
Griffeth,  who  'was  on  said  day,  and  during  all  of  said  time, 
defendant's  duly  employed,  authorized  and  licensed  mine 
boss ;  that  on  July  5, 1902,  said  mine  boss  was  duly  notified 
of  said  extremely  dangerous,  unsafe  and  hazardous  condi- 
tion of  said  roof  in  said  coal  mine,  but  notwithstanding 
the  notice  of  said  mine  boss,  both  the  said  mine  boss  and  the 
defendant  wilfully  failed  and  neglected  either  to  visit  or 
inspect  said  dangerous  place,  which  then  was  one  of  the 
working  places  in  said  mine ;  and  both  said  mine  boss  and 
the  defendant  wilfully  failed  to  visit  said  dangerous  place 
either  on  July  4,  5,  6  or  7,  1902,  and  the  defendant  and 
said  mine  boss  wilfully  failed  during  the  said  time,  not- 
withstanding the  said  notice,  to  examine  the  said  dangerous 
place,  or  timber  the  same,  or  in  any  manner  make  the  same 
safe;  that  on  receipt  of  said  notice,  and  when  he  was  noti- 
fied of  said  dangerous  condition  and  place  aforesaid,  said 
Vol.  34—2 
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mine  boss  and  defendant  each  did  wilfully  fail  to  examine 
or  inspect  said  roof  and  dangerous  place  aforesaid,  or  in 
any  manner  to  make  the  same  safe,  or  attempt  so  to  do,  of 
which  said  »Tohn  Batey  had  no  knowledge  whatever;  and 
said  mine  boss  and  defendant  did  wilfully  fail,  on  receipt 
of  said  notice,  or  at  any  other  time,  to  order  or  direct  the 
said  dangerous  and  unsafe  place  to  be  placed,  or  cause  the 
same  to  be  placed,  in  a  safe  condition,  and  wilfully  and 
negligently  failed  to  give  said  hazardous  and -extremely 
dangerous  place  any  attention  whatever,  until  the  time  of 
the  injury  hereinafter  alleged ;  that  on  said  July  7  the  said 
Jehn  Batey,  who  was  then  in  the  employ  of  the  defendant 
taking  care  of  the  drivers,  and  subject  then  and  there  to  the 
order  and  direction  of  said  mine  boss,  was  ordered  by  said 
mine  boss  to  locate  said  dangerous  roof  and  prepare  to 
make  such  place  safe;  that  said  John  Batey  did  not  know 
of  the  extremely  hazardous  and  dangerous  condition  of  said 
place,  and  by  the  exercise  of  ordinary  care  and  diligence 
could  not  have  Icnown  the  same,  but  assumed,  as  he  had  a 
right  to  do,  that  it  had  been  visited  and  examined  by  the 
mine  boss,  and  was  not  extremely  hazardous  or  dangerous, 
but  that  it  was  still  safe  for  the  purpose  of  exploring  the 
same  to  ascertain  and  locate  the  danger ;  that  on  said  date, 
and  while,  in  pursuance  of  said  order,  said  John  Batey 
was  acting  in  the  line  of  his  duty  in  carrying  out  said  order 
of  the  defendant's  mine  boss,  and  while,  in  the  exercise  of 
due  care,  he  was  sounding  the  roof  with  a  pick,  in  the  dis- 
charge of  said  order,  without  any  fault  on  his  part,  or 
knowledge  of  the  danger,  a  lai^e  piece  of  slate  fell  on  him, 
crushing  his  body  and  so  badly  injuring  him,  the  said  John 
Batey,  thai  he  died  from  said  injuries  about  two  hours 
later;  that  said  slate  fell  on  said  John  Batey  at  about 
7 :45  o'clock  a.  m.  on  July  7,  1902 ;  that  the  defendant  was 
wholly  at  fault  for  said  injuries  and  death  of  said  John 
Batey,  and  said  injuries  and  death  were  the  direct  result  of 
the   defendant's   wilful   wrong   and   negligence   aforesaid. 
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Then  follow  the  allegationa  in  reference  to  the  age  of  Batey, 
his  earning  capacity,  and  the  names  of  those  he  left  surviv- 
ing him,  who  were  dependent  on  him  for  support,  a!hd  a  gen- 
eral demand  for  damages  in  the  sum  of  $10,000. 

The  cause  was  put  at  issue  by  general  denial,  and  a  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for 
$5,000.  Answers  to  eighty-one  interrogatories  were  re- 
turned by  the  jury  with  the  verdict. 

The  errors  assigned  question  the  action  of  the  court  in 
holding  the  complaint  sufficient,  in  overruling  appellant's 
motion  for  a  new  trial,  and  its  motion  for  judgment  on  the 
answers  to  interrogatories. 

!•  TTpon  various  grounds  the  sufficiency  of  the  com- 
plaint is  challenged ;  the  first  being  that  while  lack  of  knowl- 
edge on  the  part  of  the  deceased  is  alleged,  the  reason  why 
he  did  not  have  that  knowledge  was  that  he  assumed  that  the 
mine  boss  had  visited  the  mine,  as  it  was  his  duty  to  do,  and 
that  it  was  safe  to  explore  the  same  for  the  purpose  of  locat- 
ing the  danger.  It  is  argued  that  such  assumption  did  not 
justify  him  in  thinking  that  it  was  safe  for  such  purpose, 
and  does  not  negative  the  fact  of  knowledge.  It  is  claimed 
to  be  insufficient,  for  the  further  reason,  that  it  does  not 
show  that  the  deceased  did  not  have  full  knowledge  of  the 
dangerous  condition  of  the  place  where  the  accident  oc- 
curred, nor  that  he  was  ignorant  or  did  not  understand  or 
appreciate  the  dangers  of  the  business  in  which  he  was 
engaged;  also  that  the  complaint  shows  on  its  face,  not- 
withstanding the  allegations  to  the  contrary,  that  he  had 
full  knowledge  of  the  dangerous  condition  prior  to  the  time 
of  his  injury,  and  that  he  had  equal  chance  and  equal 
means  with  the  appellant  of  ascertaining  the  exact  condi- 
tion of  the  place. 

The  allegations  of  the  complaint  present  a  case  in  which 
the  deceased  was  engaged  in  locating  a  danger  of  which 
he  had  notice.  The  order  under  which  he  was  acting  when 
the  accident  occurred  fully  advised  him  of  the  conditions. 
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The  avennent  that  he  had  no  knowledge  that  the  place  was 
unsafe,  but  that  appellant  had,  is  unavailing  in  the  face  of 
the  allegation  that  he  was  ordered  by  the  mine  boss  to  make 
it  secure.  The  fact  that  the  insecure  place  was  not  in- 
spected and  made  secure  for  some  days  before  the  accident 
is  not  material,  because  the  injury  did  not  occur  until 
after  the  deceased  had  been  informed  of  the  unsafe  condi- 
tion of  the  premises.  Section  7472  Bums  1901,  §5480m 
Homer  1901,  Acts  1897,  p.  168,  §12 — the  statute  upon 
which  the  action  is  founded — ^provides  that  "Whenever  such 
mining  boss  shall  have  an  unsafe  place  reported  to  him,  he 
shall  order  and  direct  that  the  same  be  placed  in  a  safe  con- 
dition," etc.  He  was  only,  therefore,  in  the  discharge  of  a 
duty  enjoined  upon  him,  in  ordering  steps  to  be  taken  to 
jnake  the  place  in  question  secure.  Whether  the  deceased 
assumed,  or  not,  that  the  mining  boss  had  inspected  said 
roof,  could  not  rebut  the  fact  of  notice,  for  the  very  order 
under  which  he  acted  had  reference  only  to  a  dangerous 
roof,  and  to  making  it  safe.  It  must  be  held  that,  in  incur- 
ring a  known  danger,  he  was  assuming  a  risk  incident  to  his 
employment.  The  facts  do  not  present  a  case  in  which  the 
rule  that  an  employer  is  required  to  provide  a  safe  place  to 
work  applies.  The  employer  was  engaged  in  the  very 
work  of  making  or  preparing  to  make  a  dangerous  place 
safe.  Finalyson  v.  Utica,  etc.,  Co.  (1895),  67  Fed.  507,  14 
C.  C.  A.  492.  The  deceased  was  in  the  line  of  his  duty. 
He  assumed  the  risk  ordinarily  incident  thereto.  It  would 
seem  to  be  a  contradiction  in  terms,  where  the  work  to  be 
performed  was  known  by  the  employe  to  make  a  dangerous 
place  safe,  to  say  that  the  hazards  reasonably  incident  there- 
to were  not  assumed.  The  liabilitv  of  loose  slate  in  the  roof 
of  a  coal  mine  to  fall  upon  slight  disturbance  is  a  matter 
of  common  observation.  It  has  been  held,  in  substance, 
in  this  State  that  the  risks  assumed  by  a  servant  are  only 
such  as  arise  after  the  master  has  discharged  his  duty.  The 
cases  so  holding  are  distinguishable  from  the  case  at  bar. 
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where  the  injury  was  received  not  while  the  deceased  was 
engaged  in  mining  coal,  but  in  forwarding  an  attempt  by 
the-  master  to  discJiarge  the  statutory  duty  of  making  the 
mine  safe  for  the  workmen, 

2.  The  rule  of  safe  place  does  not  apply  where  an  em- 
ploye is  engaged  in  making  a  dangerous  place  safe.  Dan- 
gers incident  to  such  employment  are  assumed.  ^Vahlqu^sl 
V.  Maple  Grove,  etc.,  Co.  (1902),  116  Iowa  720,  89  N.  W. 
98;  Bedford  Belt  B.  Co.  v.  Brown  (1895),  142  Ind.  659, 
666;  Baltimore,  etc.,  B.  Co.  v.  Welsh  (1897),  17  Ind.  App. 
505. 

3.  The  danger  existed.  It  was  known  to  appellant  and 
to  the  deceased.  Upon  appellant  rested  the  obligation  of 
removing  it  This  could  only  be  done  by  some  intelligent 
agency — ^not  necessarily  by  the  manual  efforts  of  the  min- 
ing boss.  For  that  purpose  he  selected  the  deceased,  pre- 
sumably entirely  fit  for  the  work.  Inasmuch  as  the  de- 
ceased received  knowledge  of  the  danger,  whether  the  infor- 
mation of  the  mining  boss  was  derived  from  his  personal 
observation,  or  from  any  other  source,  was  not  material. 
It  is  manifest  too  that  a  personal  visit  by  the  mining  boss 
would  have  given  the  deceased  no  better  opportunity  of  as- 
certaining the  condition  of  the  roof  in  question  than  that 
afforded  him.  The  complaint  is  insufficient.  It  is  not 
necessary  to  consider  the  other  questions  presented  by  the 
appeal. 

Judgment   reversed,   with    instructions   to   sustain   the 
demurrer  to  the  complaint. 
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Ellison  v.  Towne. 

[No.  4,101.     Filed  November  15,  1904.] 

1.  Appeal  and  Ebbor. — Complaint, — Sufficiency, — Where  a  complaint 
consists  of  several  paragraphs,  such  paragraphs  can  not  be  questioned 
separately  for  the  first  time  on  appeal,     p.  22. 

2.  I^EADING. — Complaint. — Demurrer. — Amendment. — Where  a  de- 
murrer to  a  paragraph  of  complaint  is  overruled  and  the  defendant 
reserves  an  exception,  and  such  paragraph  is  afterwards  amended,  but 
such  demurrer-  is  is  not  refiled,  no  question  is  presented,     p.  23. 

3.  Same. — Contract. — Complaint. — Sufficiency. — Where  a  complaint  is 
founded  upon  a  contract  in  writing,  such  contract  exhibited  must 
show  on  its  face  all  that  is  necessary  to  an  express  contract  of  the 
defendant,  or  it  will  be  bad  on  demurrer,     p.  23. 

4.  Contracts. — Written. — Signature. — Presumption. — Where  the  form 
of  a  contract  indicates  that  it  was  to  be  executed  by  both  parties 
and  no  name  appears  in  the  body  of  the  contract  except  defendant's, 
and  it  is  signed  by  the  plaintiff  alone,  the  court  can  not  presume 
that  the  name  of  the  defendant  in  the  body  of  such  instrument  waa 
intended  aa  a  signature,     p.  24. 

5.  Same. — Execution. — ^Tlie  execution  of  a  contract  in  writing  in- 
cludes the  subscribing  thereof  and  the  delivery  by  the  subscriber, 
p.  24. 

6.  Pleading. — Theory, — ^A  -complaint  must  proceed  upon  a  definite 
theory,  and  in  an  action  for  damages  for  breach  of  8  contract  in 
writing,  where  the  writing  was  in  the  form  of  a  bilateral  contract, 
but  not  signed  by  the  defendant,  such  action  can  not  be  sustained  on 
such  theory,     p.  24. 

From  Allen  Circuit  Court;  /.  //.  Aiken,  Judge. 

Action  by  Herbert  N.  Towne  against  Thomas  E.  Ellison. 
From  a  judgment  for  plaintiff,  the  defendant  appeals.  Re- 
versed, 

H,  C.  llanna  and  TT.  G,  Keegan,  for  appellant. 
r.  TF.  ^Y^hon,  for  appellee. 

Black,  C.  tT. — 1.  The  appellee^s  complaint  consisted  of 
four  paragraphs,  the  first  of  which  was  amended.  The  ap- 
pellant  in  his  assignment  of  errors,  by  specifications  thereof 
addressed  respectively  to  the  several  paragraphs,  has  sought 
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to  qiiestioH  tlieir  sufficiency  separately.  Though  the  com- 
plaint as  a  whole,  however  many  paragraphs  it  may  have, 
may  be  attacked  by  assignment  of  error  for  want  of  suffi- 
cient facts,  such  initial  attack  can  not  be  made  upon  the 
paragraphs  severally  of  a  complaint  containing  a  number 
of  paragraphs. 

2.  It  is  also  assigned  that  the  court  erred  in  overruling 
the  demurrer  to  the  amended  first  paragraph.  A  demurrer 
addressed  to  the  separate  paragraphs  of  the  original  com- 
plaint was  overruled,  and  thereafter  the  appellee  filed  his 
amended  first  paragraph,  and  no  demurrer  thereto  appears 
to  have  been  filed.  The  overruling  of  the  demurrer  to  eacli 
of  the  other  paragraphs  is  properly  assigned  as  error.  The 
specification  relating  to  the  fourth  paragraph  is  expressly 
waived  in  the  brief  for  the  appellant. 

3.  In  the  second  and  third  paragraphs  the  appellee 
sought  the  recovery  of  damages  for  the  appellant's  breach 
of  an  alleged  contract  in  writing,  a  copy  of  which  is  filed 
with  the  complaint  as  an  exhibit.  The  instrument  thus 
declared  upon  as  a  written  contract  purports  in  the  body 
thereof  to  be  an  agreement,  the  appellant  being  named  as 
one  of  tl^e  parties,  but  no  person  being  named  as  the 
other  party.  In  the  places  where  the  name  of  the  other 
party  should  appear  there  are  blank  spaces  filled  with 
dashes.     The  writing  expresses  some  things  to  be  done  by 

the  appellant  and  many  things  to  be  done  by  " ^," 

there  being  no  name  but  that  of  the  appellant  in  the  body  of 
the  instrument,  at  the  end  of  which  is  the  following: 
"Signed.  II.  N.  Towne."  This  written  instrument,  not 
signed  by  the  appellant,  is  filed  with  the  paragraphs  of  com- 
plaint, as  an  exhibit  showing  an  entire  contract  in  writing 
on  which  the  suit  is  based.  Therefore,  to  make  the  para- 
graphs in  question  sufficient  on  demurrer,  the  instrument 
exhibited  should  show  on  its  face  all  that  is  necessary  to  an 
express  contract  of  the  person  sued  thereon. 
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4.  The  fomi  of  the  instrument  indicated  that  it  was  in- 
tended to  be  executed  by  both  the  parties  to  the  contract 
when  completed.  In  the  body  of  the  writing  it  purports  to 
be  an  executory  contract  between  the  appellant  on  the 
one  part,  and  no  person,  or  no  named  or  designated  person, 
on  the  other  part;  and  it  is  signed  by  the  appellee  alone. 
It  is  averred  in  each  of  these  paragraphs  that  the  appellee 
and  the  appellant  entered  into  a  contract  in  writing,  "a 
copy  of  which  is  filed  herewith,  whereby,"  etc.  It  can 
not  be  presumed  that  the  name  of  the  appellant  in  the  body 
of  the  instrument  was  placed  there  by  him  by  way  of  his 
signature  to  the  contract,  in  the  absence,  at  least,  of  an 
averment  to  such  effect ,  the  form  of  the  instrument  indi- 
cating that  it  was  to  be  signed  at  the  end  thereof  by  both 
parties  thereto. 

5.  The  execution  of  the  instrument  by  the  appellant 
as  his  written  contract  included  the  subscribing  and  the 
delivery  thereof  by  him.  §456  Bums  1901,  §461  E.  S. 
1881 ;  Wild  Cat  Branch  v.  Ball  (1873),  45  Ind.  213 ;  Globe 
Accident  Tns.  Co.  v.  Reid  (1898),  19  Ind.  App.  203. 

6.  The  complaint  must  proceed  upon  a  consistent  the- 
ory. The  second  and  third  paragraphs  proceed  for  recovery 
of  damages  as  for  a  breach  of  a  written  contract  filed  as  an 
exhibit  and  controlling  the  averments  of  the  pleading,  the 
writing  being  not  in  the  form  of  a  unilateral  contract,  but  in 
the  form  of  an  executory  agreement  not  executed  by  the 
appellant. 

It  is  not  intended  to  intimate  that  upon  proper  facts 
pleaded  the  writing  might  not  be  made  available  in  an 
action  brought  by  the  party  who  signed  against  the  party 
who  did  not  sign;  but  in  such  case  it  would  not  be  proper 
to  make  the  writing  an  exhibit.  The  statute  provides: 
"When  any  pleading  is  founded  on  a  written  instrument  or 
on  account,  the  original,  or  a  copy  thereof,  must  be  filed 
with  the  pleading."  §365  Bums  1901,  §362  R.  S.  1881. 
If  the  action  is  not  founded  on  the  written  instrument,  as 


MAY  TERM,  1904— Vol.  34.  25 

Aschoff  V.  City  oL  Evansville. 

such,  all  the  facts  constituting  the  cause  of  action  should  be 
stated  in  the  complaint  itself  ^^in  plain  and  concise  language^ 
without  repetition,  and  in  such  manner  as  to  enable  a  person 
of  common  imderstanding  to  know  what  is  intended'^ 
(§341  Bums  1901,  §338  E.  S.  1881),  though,  if  it  consti- 
tute a  part  of  such  facts,  the  incomplete  instrument  may  be 
inserted  in  the  body  of  the  pleading,  with  proper  averments 
relating  to  it. 

We  think  the  court  erred  in  overruling  the  demurrer  to 
the  second  and  third  paragraphs  of  the  complaint.  Judg- 
ment reversed. 


Aschoff  v.  City  of  Evansville. 

[No.  4,862.    Filed  November  15,  1904.] 

1.  MX739ICIPAL  CoBPOBATiONS. — Oovemmental  and  Ministerial  Powers, 
— lAaJiility. — For  the  failure  to  exercise  or  for  errors  committed  in 
the  exercise  of  governmental  or  sovereign  powers,  a  municipal  c<»i>o- 
ration  is  not  liable ;  but  where  the  duties  are  purely  ministerial  and 
enjoined  by  law,  or  where  they  arise  by  necessary  implication,  such 
corporation  is  liable  to  any  person  injured  by  reason  of  a  neglect  to 
perform  such  duties  or  from  their  performance  in  an  improper  man- 
ner,    p.  31. 

2.  Same. — Ministerial  Powers, — Sewers  and  Drains, — Liability. — ^A 
municipal  corporation  in  the  construction  and  maintenance  of  sewers 
and  drains  acts  in  a  ministerial  capacity,  and  is  liable  for  its  negli- 
gence the  same  as  a  private  individual,    p.  31. 

6,  Same. — Oovernmental  Powers, — Ewtinguishment  of  Fires, — LiahU- 
ity, — A  municipal  corporation  in  making  arrangements  for  the  ex- 
tinguishment of  fires,  acts  in  its  governmental  capacity  and  is  not 
liable  for  its  negligence  therein,    p.  32. 

4.  Same. — Water-Works, — Vse, — Liahility, — Where  a  municipal  cor- 
poration maintains  a  water  plant  for  the  purpose  only  of  extinguish- 
ing fires,  such  corporation  is  not  liable  for  its  negligence  therein; 
but  where  it  conducts  the  same  in  part  for  profit,  or  supplies  its  citi- 
zens with  water  and  charges  them  therefor,  it  is  liable  for  its  negli- 
gence to  the  same  extent  as  an  individual  engaged  in  a  like  enterprise. 
p.  33. 

5.  Same. — Water-Works. — Extinguishment  of  Fires, — Negligence. — 
Complaint, — Sufficiency, — Where  the  gist  of  a  paragraph  of  complaint 
against  a   municipal  corporation  for  flooding  plaintiff's  cellar   with 
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Walter  from  its  water-works  was  for  "refusing  and  neglecting  to  shut 
off  the  water  from  running  through  said  broken  pipe  and  plug  into 
said  cellar'*  while  it  was  engaged  in  extinguishing  a  fire  in  the  vicin- 
ity, such  paragraph  is  insufficient  on  demurrer,  since  such  municipal 
corporation  was  in  the  exercise  of  a  purely  governmental  power, 
p.  33. 
6.  Municipal  Corporations. — Waier-WorkB, — Hydrants, — Failure  to 
Keep  in  Repair, — Liability. — Where  a  complaint  against  a  municipal 
corporation  for  damages  for  negligence  alleged  that  such  corporation 
negligently  failed  to  keep  its  fire  plugs  and  the  connecting  water-pipes 
in  repair,  such  complaint  states  a  cause  of  action,    p.  34. 

From  Superior  Court  of  Vanderburgh  County;  J.  H. 
Foster,  Judge, 

Action  by  Peter  Aschoff  against  the  City  of  Evansville. 
From  a  judgment  for  defendant,  plaintiff  appeals.  jBe- 
versed, 

H.  M.  LogsdoUj  D,  Q,  Chappell  and  A.  J.  Veneman,  for 
appellant. 

A.  W.  FunkhoiLserj  for  appellee. 

RoBY,  J. — Appellant's  complaint  was  in  six  paragraphs, 
to  each  of  which  appellee's  demurrer  for  want  of  facts  was 
sustained.  Refusing  to  plead  further,  judgment  was  ren- 
dered against  him,  from  which  he  appealed. 

It  is  alleged  in  the  complaint  that  appellant  suffered  two 
separate  injuries  occurring  practically  in  the  same  man- 
ner. The  first,  second  and  third  paragraphs  of  complaint 
relate  to  the  first  occurrence,  while  the  fourth,  fifth  and 
sixth  paragraphs  are  based  upon  the  latter  one.  The  sub- 
stance of  the  first  paragraph  is  that  appellant,  on  the  22d 
day  of  July,  1901,  occupied  a  building  situated  on, a  cer- 
tain lot  in  Evansville,  at  the  southeast  comer  of  Vine  and 
Fifth  streets,  consisting  of  a  two-story  brick  building,  with 
a  cellar  the  full  width  of  the  building,  and  extending  back 
about  seventy  feet ;  that  part  of  the  first  and  all  of  the  sec- 
ond floor  were  used  by  him  as  a  dwelling,  and  in  the  front 
part  of  the  first  floor  he  conducted  a  saloon ;  that  on  said 
day  he  had  a  large  and  valuable  stock  of  goods  and  other 
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personal  property  stored  iu  said  cellar,  which  was  dry, 
well  ventilated,  and  proper  for  such  use ;  that  on  said  day, 
and  long  prior  thereto,  appellee  was  a  municipal  corpora- 
tion organized  under  the  laws  of  this  State,  and  that  by 
virtue  of  its  charter  it  was  the  owner,  and  in  the  absolute 
management,  control  and  possession  of  the  only  system  of 
water-works  within  its  limits,  consisting  of  a  pumping-sta- 
tion,  mains,  pipes,  hydrants  and  plugs  for  protecting  the 
proi)erty  of  its  citizens  from  fire,  and  for  supplying  them 
with  water  at  certain  fixed  charges  according  to  the  amount 
used ;  that  it  was  appellee's  duty  to  superv^ise  the  construc- 
tion, maintenance,  operation,  altering  and  repairing  of  said 
system  of  water-works;  that,  as  a  part  thereof,  it  had 
erected,  and  on  said  date  maintained,  a  water  plug  in  the 
sidewalk  near  appellant's  building,  connected  by  certain 
mains  and  pipes  with  its  pumping-station,  through  which 
water  was  forced  and  transmitted  in  pursuance  of  the  ob- 
jects for  which  said  system  was  operated  and  maintained ; 
that  (m  said  day,  while  plaintiff  was  engaged  in  transacting 
his  business  and  living  in  the  said  building  as  aforesaid, 
a  fire  broke  out  in  some  building  near  plaintiff's  premises, 
and,  for  the  purpose  of  procuring  water  to  extinguish  it, 
appellee,  by  its  firemen  and  employes,  attached  a  line  of 
hose  to  said  water  plug,  and  turned  on  the  water  with  great 
force,  and  threw  the  same  upon  said  fire ;  that  extra  power 
and  pressure  was  added  at  the  pumping-station,  and  the 
water  was  being  driven  with  great  force  through  said  plug 
and  its  connections,  by  reason  of  which  a  certain  pipe  con- 
necting said  water  plug  with  the  water  mains  burst  and 
fell  to  pieces,  causing  and  permitting  the  water  flowing 
through  said  pipe  and  plug  to  force  its  way  through  and  un- 
derneath the  walls  of  appellant's  building  into  his  cellar, 
filling  it  with  "mud,  slush,  slime  and  water  to  the  depth  of 
twelve  feet,"  damaging  and  destroying  his  goods  and  other 
personal  property  stored  therein,  and  causing  him  great 
expense  in  cleaning  said  cellar,  all  to  his  damage  in  the  sum 
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of  $500;  that  immediately  after  the  bursting  of  said  pipe 
as  aforesaid,  and  before  the  damage  had  resulted  as  afore- 
said, appellee  was  notified  of  the  breaking  of  said  pipe  in 
time  to  have  prevented  said  damage  to  plaintiffs  property, 
which  it  was  then  and  there  its  duty  to  do,  but  appellant 
avers  that  it  and  its  representatives  wilfully  refused  and 
neglected  to  do  so  for  a  long  time,  and  until  after  said  cellar 
was  completely  filled  as  aforesaid,  causing  such  loss  and 
damage;  that  said  damage  was  caused  by  the  "negligence 
of  the  defendant,  its  said  water-works  inspector,  agents, 
servants  and  employes  in  failing  and  refusing  and  neglect- 
ing to  shut  off  the  water  from  running  through  said  broken 
pipe  and  plug  into  said  cellar  as  aforesaid,  all  to  plaintiff's 
damage,"  etc. 

In  the  second  paragraph  the  general  situation  is  de- 
scribed, and  it  is  averred  that  said  water  plug  and  its  con- 
necting pipe  "were  on  said  date,  and  for  a  long  time  prior 
thereto,  defective,  rusted,  cracked,  corroded,  worn-out  and 
wholly  insufficient  and  unsafe  for  the  purposes  for  which 
they  were  intended,  all  of  which  the  defendant,  its  servants 
and  employes,  at  the  time  of  the  damages  hereinafter  com- 
plained of,  and  for  a  long  time  prior  thereto,  well  knew, 
and  that  defendant,  its  water-works  agents  and  representa- 
tives, had  for  a  long  time  prior  thereto  negligently  and 
carelessly  failed  to  repair  said  plug  and  its  connecting 
pipes,"  and  that  while  the  water  was  being  driven  with 
great  power  and  force  through  said  water  plug  and  its  con- 
nections, and  by  reason  of  the  defective,  cracked,  corroded 
and  worn-out  condition  of  the  said  water  plug  and  its  con- 
necting pipe  as  aforesaid,  and  on  account  of  the  careless- 
ness and  negligence  of  the  defendant,  its  water-works  agents 
and  representatives,  in  failing  and  neglecting  to  replace  or 
repair  said  water  plug  and  its  connecting  pipes,  as  it  was 
its  duty  to  do,  the  said  water  plug  and  its  connecting  pipe 
thereupon  broke,  burst  and  fell  to  pieces,  permitting  the 
water  flowing  through  the  same  to  escape,"  etc. 
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In  the  third  paragraph  appellant  averred  that  said  water- 
plug  and  its  connecting  pipe  "were  located  and  established 
by  defendant  long  years  ago,  and  on  the  22d  day  of  July, 
1901,  and  for  a  long  time  prior  thereto,  had  become  defect- 
ive, rusted,  cracked,  corroded,  worn-out  and  wholly  insuffi- 
cient and  unsafe  for  the  purposes  for  which  they  were  in- 
tended, of  which  the  defendant,  its  servants  and  employes, 
at  the  time  of  the  damages  hereinafter  complained  of,  and 
for  a  long  time  prior  thereto,  had  knowledge ;  that  for  many 
years  prior  to  the  year  1900  the  only  pumping-station  and 
machinery  owned,  operated  and  used  hj  the  defendant  in 
connection  with  the  operation. of  said  water-works  system, 
by  which  water  was  pumped  into  and  forced  through  said 
mains,  pipes,  plugs  and  hydrants  throughout  said  city  were 
old,  insufficient  and  inferior  in  power  and  capacity;  and 
that,  prior  to  the  damages  hereinafter  complained  of,  the 
defendant  had  erected  and  completed  a  new,  modem  and 
much  more  powerful  pumping-station  and  machinery,  and 
operated,  and  was  on  said  date  operating,  the  same,  by 
means  of  which  water  was  and  is  pumped  into  and  forced 
through  the  old  mains,  pipes,  plugs  and  hydrants  thereto- 
fore used  in  connection  with  the  old  pumping-station  as 
aforesaid  with  much  more  and  greater  pressure,  force  and 
power  than  used  or  ^ould  be  used  with  said  old  pumping- 
station,  as  defendant  well  knew;  that  at  all  times,  in  the 
event  of  fire,  an  extra  and  additional  fire  pressure  was  and 
is  added  at  the  pumping-station,  to  increase  the  volume  of 
water  transmitted  through  said  mains,  pipes,  plugs  and  hy- 
drants, and  the  pressure  and  power  so  added  to  the  said 
new  pumping-station  during  times  of  fire  was  and  is  much 
stronger,  and  casts  a  much  larger  volume  of  water,  and 
with  much  more  force  and  pressure,  than  was  or  could  be 
had  under  and  by  said  old  and  inferior  pumping-station,  , 
all  of  which  defendant  then  and  there  well  knew ;  that  the 
said  mains,  pipes,  plugs  and  hydrants,  and  particularly 
said  ping  and  its  connecting  pipe  located  at  the  comer  of 
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Fifth  and  Vine  streets  as  aforesaid,  by  reason  of  long  and 
continuous  use  and  sendee  prior  to  the  damage  hereinafter 
complained  of,  had  become  and  was  defective,  cracked,  cor- 
roded, worn-out  and  wholly  insufficient  to  withstand  the 
increased  volume,  force  and  pressure  in  times  of  fire 
exerted  by  said  new  and  powerful  pumping-station,  and  the 
same  did  at  divers  times  and  places  frequently  burst,  crack, 
and  become  useless  and  unsafe,  and  said  water  plug  and 
its  connecting  pipe  became  and  were  unsafe  and  unfit,  from 
said  named  causes,  to  withstand  the  great  force  and  pres- 
sure in  time  of  fire  of  said  new  pumping-station,  all  of 
which  defendant  then  and  there  well  knew;  yet  plaintiff 
avers  that  the  defendant  carelessly  and  negligently  failed 
to  repair  and  replace  the  worn  and  defective  parts  of  said 
old  mains,  pipes,  plugs  and  hydrants,  and  carelessly  and 
negligently  failed,  prior  to  the  injuries  herein  complained 
of,  to  replace  or  repair  said  water  plug  and  its  connecting 
pipe  *  *  *  as  it  was  in  duty  bound  to  do;  that  said 
defendant  from  time  to  time  hires  and  employs  *  *  * 
water- works  inspectors  and  representatives,  whose  duty  it 
is  to  examine  and  determine  the  condition,  quality  and 
safety  of  said  mains,  pipes,  plugs  and  hydrants,  and  who, 
by  the  exercise  of  reasonable  diligence  and  ordinary  skill 
and  care,  could  have  discovered  the  unsafe  and  unsound 
and  dangerous  and  defective  condition  of  said  water-plug 
and  its  connecting  pipe  as  aforesaid,  in  time  to  have  so 
repaired  or  replaced  the  same  as  to  enable  them  to  with- 
stand the  extra  force,  pressure  and  volume  of  water  caused 
in  times  of  fire  by  said  new  and  powerful  piunping-sta- 
tion/^  Then  follow  averments  similar  to  those  in  the  first 
paragraph,  attributing  the  injuries  complained  of  to  the 
"negligent  acts  and  omissions  aforesaid." 

The  statute  in  force  at  the  time  of  the  occurrence  com- 
plained of  provided  for  the  appointment  of  water-works 
trustees  by  the  mayor  of  the  city,  with  power  to  appoint 
necessary  agents  and  make  necessary  regulations  to  assess 
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and  collect  water  rent  from  parties  supplied  witli  water; 
no  charge  to  be  made  for  supplying  water  for  the  extin- 
guishment of  fires,  for  furnishing  and  supplying  connec- 
tions for  fire  department  purposes,  or  for  other  public  uses 
specified.  A  tax  to  pay  for  water-works  "shall  be  assessed 
on  all  the  taxable  property  of  said  city  and  collected  each 
and  every  year  in  the  usual  manner  of  levying  and  collect- 
ing tax  of  said  city."  Such  trustees  represented  the  city. 
Rhobidas  v.  Concord  (1899),  70  X.  H.  90,  47  AtL  82,  51 
L.  R.  A.  381,  85  Am.  St.  604;  McAvoy  v.  Jiayor,  etc. 
(1877),  54  How.  Pr.  245. 

1.  The  rule  seems  to  be  firmly  established  that  "a  mu- 
nicipal corporation  is,  for  the  purposes  of  its  creation,  a 
government  possessing  to  a  limited  extent  sovereign  powers, 
which,  in  their  nature,  are  either  legislative  or  judicial, 
and  may  be  denominated  governmental  or  public.  *  *  * 
And  being  public  and  sovereign  in  their  nature,  the  corpora- 
tion is  not  liable  to  be  sued,  either  for  a  failure  to  exercise 
them,  or  for  errors  committed  in  their  exercise.  But  when 
duties  of  a  purely  ministerial  character  are  expressly  en- 
joined by  law,  on  such  corporations,  or  arise  by  necessary 
implication,  they  are  responsible  for  any  damages  resulting 
to  individuals  for  a  neglect  to  perform  them,  or  from  their 
performance  in  an  improper  manner."  Brinkmeyer  v.  City 
of  Evansvilie  (1867),  29  Ind.  187-191.  See,  also,  City  of 
Anderson  v.  East  (1888),  117  Ind.  126,  2  L.  E.  A.  712, 
10  Am.  St.  35;  Vaughtman  v.  Town  of  Waterloo  (1896), 
14  Ind.  App.  649. 

2.  In  constructing  and  maintaining  sewers  and  drains, 
municipalities  act  in  a  ministerial  capacity,  and  for  their 
neglect  in  such  construction  or  maintenance  they  are  liable 
under  the  same  rules  and  to  the  same  extent  that  a  natural 
person  would  be.  City  of  Valparaiso  v.  Cartwright  (1893), 
8  Ind.  App.  429^  City  of  Ft.  Wayne  v.  Coombs  (1886), 
107  Ind.  75,  57  Am.  Eep.  82 ;  Weis  v.  City  of  Madison 
(1881),  75  Ind.  241-250,  39  Am.  Rep.  135;  Murphy  v. 
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City  of  Indianapolis  (1902),  158  Ind.  238;  Leeds  v.  City 
of  Richmond  (1885),  102  Ind.  372;  Dillon,  Mun.  Corp. 
(4th  ed.),  §954;  20  Am.  and  Eng.  Ency.  Law  (2d  ed.), 
p.  1196. 

3,  In  the  extinguishment  of  fires,  and  in  making  ar- 
rangements therefor,  the  municipality  acts  in  its  govern- 
mental capacity,  and  is  not  liable  for  damages  caused  by 
the  negligence  of  its  fire  department. ,  Robinson  v.  City  of 
Evansville  (1882),  87  Ind.  334,  44  Am.  Eep.  770;  Brink- 
meyer  v.  City  of  Evansville,  supra;  Davis  v.  City  of  Leb- 
anon (1900),  108  Ky.  688,  57  S.  W.  471;  Wright  v.  City 
Council  etc.  (1886),  78  Ga.  241,  6  Am.  St.  256;  Mendel 
V.  City  of  Wheeling  (1886),  28  W.  Va.  233,  57  Am.  Eep. 
664;  Butterworth  v.  City  of  Henrietta  (1901),  25  Tex. 
Civ.  App.  467,  61  S.  W.  975.  Nor  is  it  liable  for  the  negli- 
gent construction,  maintenance  or  use  of  appliances  for  the 
extinguishment  of  fires.    Hayes  v.  City  of  Oshhosh  (1873), 

33  Wis.  314,  14  Am.  Rep.  760;  Edgerly  v.  Concord 
(1882),  62  K  H.  8,  13  Am.  St.  533;  Tainter  v.  City  of 
Worcester  (1877),  123  Mass.  311,  25  Am.  Eep.  90; 
Edgerly  v.  Concord  (1879),  59  K".  H.  78. 

4.  A  water  plant  maintained  by  a  municipality  for  the 
use  of  its  fire  department  only,  comes  within  the  reason  of 
these  authorities,  and  it  has  been  held  that  such  munici- 
pality thereby  performs  a  governmental  function  and  is  not 
liable  for  negligence  herein.  Miller  v.  City  of  Minneapolis 
(1898),  75  Minn.  131,  77  N.  W.  788.  Where  the  water 
system  is  conducted  by  the  municipality  in  part  for  profit, 
even  if  principally  for  public  purposes,  the  municipality  is 
liable  for  damages  caused  by  its  negligent  management. 
City  of  Chicago  v.  Selz,  Schwab  &  Co.  (1902),  104  111. 
App.  376.  And  where  it  supplies  water  to  its  citizens  and 
charges  therefor  it  acts  in  its  private  capacity  although  such 
water-works  system  is  also  used  for  the  extinguishment  of 
fires.  So  acting  "it  stands  on  the  same  footing  as  would 
any  individual  or  body  of  persons  upon  whom  a  like  special 
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franchise  has  been  conferred."  Western  Sav.  Fund  Soq, 
V.  City  of  Philadelphia  (1864),  31  Pa.  St.  175,  183;  Es- 
berg  Cigar  Co.  v.  City  of  Portland  (1899),  34  Ore.  282, 
55  Pac  961,  75  Am.  St.  651,  43  L.  R  A.  435;  Rhobidas 
V.  Concordj  supra;  City  of  Logansport  v.  Dick  (1880),  70 
Ind.  65,  36  Am.  Eep.  166. 

A  municipality  operating  a  plant  for  its  own  use  and  that 
of  its  inhabitants  is  therefore  liable  for  injuries  to  ad- 
joining property  resulting  from  its  negligence  (Boothe  v. 
City  of  Fulton  (1900),  85  Mo.  App.  16)  ;  for  causing  ad- 
joining land  to  be  overflowed  (Eisenmenger  v.  Boardj  etc, 
(1890),  44  Minn.  457,  47  N.  W.  156)  ;  for  negligently  per- 
mitting water  to  escape  from  its  water-pipe,  thereby  fright- 
ening a  horse  (Baker  v.  Northeast  Borough  (1892),  151 
Pa.  St.  234,  24  Atl.  1079)  ;  for  undermining  a  highway  by 
water  leakinsj  from  the  pipes  (Hand  v.  Inhabitants,  etc. 
(1879),  126  Mass.  324;  Dammann  y.  City  of  St,  Louis 
(1899),  152  Mo.  186,  53  S.  W,  932;  Rumsey  v.  City  of 
PhUadelphia  (1895),  171  Pa.  St.  63,  32  Atl.  1133);  for 
throwing  a  stream  of  water  into  adjoining  rooms  (Yik  Hon 

V.   Spring   Valley   ^Yater'^Yorks   (1884),   65    Cal.    619). 

• 

There  are  cases  contrary  to  the  foregoing,  but  they  are  ex- 
ceptions to  the  general  trend  of  decisions.  Springfield 
Fire,  etc,  Co.  v.  Village  of  Keeseville  (1895),  148  N.  Y. 
46,  42  N.  E.  405,  30  L.  R.  A.  660,  51  Am.  St.  667. 

5.  The  first  paragraph  of  complaint  counts  upon  the 
negligence  of  api)ellee  and  its  representatives  in  "refusing 
and  neglecting  to  shut  off  the  water  from  running  through 
said  broken  pipe  and  plug  into  said  cellar."  The  use 
alleged  to  have  been  made  of  the  water-works  system  at  the 
time  of  the  injury  complained  of  was  a  purely  govern- 
mental one,  namely,  extinguishing  fire.  Por  an  injury  in- 
cidental thereto  there  is  no  right  of  recovery.  To  shut  off 
the  water  might  have  involved  an  entire  cessation  of  efforts 
to  extinguish  such  fire.  Appellee  is  not  liable  for  its  re- 
VoL.  84—8 
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fusal  SO  to  act,  and  the  demurrer  to  the  first  paragraph  of 
complaint  was  therefore  properly  sustained. 

6.  The  basis  of  the  second  paragraph  is  found  in  the 
alleged  negligent  failure  of  appellee  to  keep  said  plug  and 
its  connecting  pipes  in  repair.  This  duty  devolved  upon 
it,  and  for  negligence  therein  it  is  liable,  in  the  absence  of 
facts  relieving  it  therefrom.  It  affirmatively  appears  that 
the  defective  pipe  was  a  connection  of  the  hydrant.  It  is 
argued  that  it  was  'therefore  an  appliance  used  in  extin- 
guishing the  fire,  quite  as  much  as  the  hose  attached  to  the 
same  hydrant  through  which  the  same  water  was  conveyed; 
that  the  use  made  of  hydrants  or  plugs  is  not  a  private  one, 
but  that  they  are  adapted  only  to  public  purposes,  as  must 
be  judicially  known;  and  that  therefore  the  private  char- 
acter of  the  water-works  does  not  extend  to  them  or  their 
connections.  The  water-works  system  is  an  entire  thing. 
The  city  is  charged  with  the  duty  of  using  reasonable  care 
in  its  construction  and  maintenance.  Such  duty  applies  to 
the  system,  and  not  to  detached  portions  thereof.  The  . 
hydrant  is  undoubtedly  adapted  to  use  in  putting  out  fire, 
but  a  water-works  svstem,  in  the  construction  of  which  rea- 
sonable  care  is  used,  will  not  contain  defective  and  insuffi- 
cient hydrants.  The  hose  used  by  the  firemen  is  not  a  part 
of  the  water-works.  The  pipe  which  is  alleged  to  have  been 
defective  was  a  part  thereof. 

It  also  appears  from  the  pleading  that  the  pipes  burst 
under  fire  pressure.  It  will  be  assumed,  as  against  the 
pleader,  that  without  the  strain  incident  to  such  increased 
pressure  the  injury  complained  of  would  not  have  occurred. 
This  pressure  was  applied  in  the  discharge  of  a  govern- 
mental function,  and,  if  the  necessity  was  an  unusual  one, 
not  to  have  been  anticipated,  the  question  presented  would 
be  one  of  great  difficulty ;  but  it  does  not  appear  from  the 
complaint  that  the  pressure  was  not  one  to  have  been  antici- 
pated. The  water-works,  when  constructed,  was  designed 
to  serve  the  double  use  of  the  city  in  its  governmental 
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capacity  and  in  its  private  capacity,  and  was  thus  main- 
tained. The  duty  was  therefore  incumbent  upon  the  city 
to  niiiintain  the  plant  so  constructed  that  it  might  be  rea- 
sonably safe  for  either  use.  Reasonable  care  in  construct- 
ing and  maintaining  the  plant  required  that  the  water-pipes 
be  reasonably  siiiRcient  to  resist  such  pressure  as  they  were  ^ 
likely  to  be  subjected  to,  whatever  the  reason  for  it  might 
be.  Inasmuch  as  the  appellee  is  directly  charged  with 
negligence  in  failing  to  replace  parts  of  its  water-works 
system  which  had  become  defective,  corroded  and  worn-out, 
such  paragraph  was  sufficient  as  against  the  demurrer. 

The  duty  of  the  municipality  to  repair  and  maintain 
being  one  on  account  of  a  negligent  discharge  of  which  it 
may  be  liable  for  damages,  and  the  water-works  being  con- 
sidered as  an  entity,  it  follows  that  the  third  paragraph 
also  states  a  cause  of  action. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  overrule  the  demurrers  to  the  second,  third, 
fifth  and  sixth  paragraphs  of  complaint,  and  for  further 
proceedings. 


Claypool  v.  Wigmore. 

[No.  .4,704.     Filed  June  22,   1904.     Rehearing  denied   November   15, 

1904.] 

1.  Negligence. — Prowimate  Cause. — A  proximate  cause  is  one  which 
in  natural  and  continuous  sequence,  unbroken  by  efficient,  interven- 
ing cause,  produced  the  result  complained  of  and  without  which  the 
result  would  not  have  occurred,     p.  39. 

2.  Same. — Proximate  Cause. — Intervening  Act  of  Third  Party. — If  the 
defendant  does  an  act  which  might  naturally  produce  an  injury  as  its 
consequence,  but  before  any  such  injury  results,  a  third  party  does 
some  act,  'or  omits  to  do  some  act  which  it  was  his  duty  to  perform, 
and  such  act  or  omission  of  such  third  party  is  the  immediate  cause 
of  the  injury  complained  of,  such  third  party  is  liable,  but  not  such 
defendant,     p.  40. 

3.  Sake. — Proximate  Cause. — Where  it  was  shown  that  the  dofendant 
was  negligent  in  the  first  instance,  but  that  the  injury  complained 
of  would  not  have  resulted  from  such  negligence,  and  that  the  negli- 
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gent  act  of  an  independent,  responsible  and  intervening  agent  was 
the  direct  and  proximate  cause  of  the  injury  complained  of,  such 
defendant  is  not  liable,  p.  40. 
4.  Negligence. — Interrogatories, — Injuries  by  Elevator. — Where,  in  an 
action  for  damages  for  personal  injuries,  the  answers  to  the  inter- 
rogatories show:  that  the  plaintiff,  a  lady,  entered  defendant's 
building  accompanied  by  a  gentleman ;  that  her  business  required 
her  to  go  to  an  upper  floor;  that  the  hall  to  the  elevator  was  ade- 
quately lighted;  the  grating  enclosing  the  elevator  was  easily  and 
clearly  seen  upon  entering  the  outer  door ;  the  shaft  looked  different 
when  the  cage  was  there  and  when  not  there;  the  door  of  the  shaft 
was  open  about  eight  inches ;  her  companion  opened  the  door  and 
she  walked  into  the  shaft  without  heeding  whether  the  cage  was  there 
or  not ;  if  she  had  looked  carefully  she  could  have  seen  there  was  no 
cage  there;  she  had  used  this  elevator  many  times;  she  knew  it 
,  was  operated  by  a  man ;  knew  that  such  operator  let  people  in  and 
out,  and  that  the  door  was  opened  from  the  inside,  and  that  her 
companion  was  not  the  operator  of  the  elevator ;  if  she  had  looked 
•she  could  have  seen  there  was  neither  a  cage  nor  a  man  Inside  the 
shaft ;  the  cage  and  man  were  visible  whether  the  door  of  the  shaft 
was  open  or  shut;  neither  the  operator  nor  any  of  defendant's 
employes  threw  open  the  door  for  plaintiff  to  enter ;  her  companion 
did  so  without  authority  from  defendant ;  she  did  not  pause  on  reach- 
ing the  shaft  but  walked  right  in ;  the  floor  and  hallway  leading  to 
shaft  were  light  in  color ;  the  door  of  shaft  was  a  sliding  one  twenty- 
six  inches  wide,  the  catch  being  on  the  inside;  the  door  was  thrown 
wide  open  when  the  cage  was  at  the  floor ;  the  light  gave  a  clear  view 
of  the  elevator,  such  answers  are  fatal  to  plaintiff's  right  of  recovery, 
p.  44. 

Appeal  from  Superior  Court  of  Marion  County 
(62,498)  ;  Vinson  Carter,  Judga 

Action  by  Lida  Wigmore  against  Edward  P.  Claypool 
for  damages  for  personal  injuries.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

E,  E.  Stevenson  and  E.  H.  Knight,  for  appellant 
/.  W,  Holtzman  and  H.  N.  8paan,  for  appellee. 

•  Wiley,  J. — Appellee  was  plaintiff  below  and  recovered 
a  judgment  against  appellant  for  $4,000  on  account  of  per- 
sonal injuries  sustained  by  her,  resulting  from  the  imputed 
negligence  of  appellant.  Her  injuries  were  occasioned  by 
falling  down  an  elevator  shaft  from  the  groimd  floor  to  the 
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basement,  in  a  building  owned  by  appellant;  and  the  spe- 
cific negligence  chained  was  in  leaving  the  elevator  door 
open,  and  that  the  entrance  leading  from  the  front  door  of 
the  building  to  the  elevator  shaft  was  not  -properly  lighted. 

Several  errors  were  assigned,  but  the  one  which  chal- 
lenges the  overruling  of  appellant's  motion  for  judgment  on 
answers  to  interrogatories  notwithstanding  the  general  ver- 
dict is  the  only  one  necessary  to  consider,  for  the  facts  thus 
found  affirmatively  show  that  appellee  is  without  legal  re- 
dress against  appellant. 

The  facts  upon  which  the  respective  rights  of  the  parties 
must  be  determined,  as  exhibited  by  the  answers  to  inter- 
rogatories, may  properly  be  stated  in  narrative  form  as  fol- 
lows: The  hallway  where  the  elevator  shaft  was  located 
was  adequately  lighted.  The  day  on  which  appellee  was 
injured  was  clear.  The  elevator  shaft  and  grating  enclos- 
ing it  were  clearly  and  easily  seen  upon  entering  the  outer 
door.  The  elevator  shaft  looked  different  to  one  approach- 
ing the  open  door  when  the  cage  was  there  and  when  it 
was  not  there.  When  appellee  entered  the  building  the  door 
of  the  elevator  shaft  was  open  about  eight  inches.  She  was 
in  company  with  a  gentleman  by  the  name  of  Wallsmith, 
and  he  opened  the  door  of  the  shaft  so  she  could  enter. 
When  Wallsmith  opened  the  door,  appellee  walked  right 
into  the  open  shaft,  without  heeding  whether  the  cage  was 
there  or  not.  The  floor  of  the  elevator  cage  was  about  three 
feet  five  inches  by  six  feet  six  inches,  and  the  floor  was  dif- 
ferent in  color  from  the  elevator  shaft  leading  to  the  base- 
ment. Tf  appellee  had  looked  carefully  before  stepping 
into  the  elevator  shaft,  she  could  have  seen  that  the  cage  and 
elevator  operator  were  not  there.  She  had  ridden  on  the 
elevator  several  times  prior  to  the  accident,  and  knew  that 
the  cage  was  operated  by  a  man,  who  stood  inside,  and  had 
observed  that  no  one  but  this  operator  opened  the  door  and 
let  passengers  in  and  out.  The  door  of  the  cage  was  opened 
from  the  inside,  except  on  the  occasion  of  appellee's  injury. 
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Mr.  Wallsmith  was  not  the  operator  of  the  elevator,  was  not 
an  employe  of  appellant,  and  appellee  knew  said  facts.  If 
appellee  had  looked  when  she  entered  the  building,  she 
could  have  seen  that  the  door  of  the  elevator  was  closed,  or 
nearly  closed.  The  operator  of  the  elevator,  standing  at  his 
lever  in  the  cage,  was  visible  through  the  grating,  even 
when  the  door  was  closed.  Neither  the  operator,  nor  any 
other  person  in  appellant's  employ,  threw  open  the  door 
leading  to  the  elevator  shaft  as  appellee  approached  the 
shaft.  Wallsmith  opened  the  door  without  any  authority 
from  appellant  so  to  do.  Neither  the  appellee  nor  Wall- 
smith  paused  for  any  time  just  as  they  reached  the  elevator 
shaft.  When  they  entered  the  building  another  person 
was  waiting  in  the  lobby,  who  could  have  been  seen  by  ap- 
pellee, if  she  had  looked,  and  she  did  not  look  about  her  as 
she  approached  the  elevator  shaft.  The  floor  and  walls  of 
the  hallway  leading  to  the  elevator  shaft  were  light  in  color. 
The  door  opening  into  the  elevator  shaft  was  a  sliding  one, 
and  was  twenty-six  inches  wide,  and  the  catch  on  the  door 
was  on  the  inside.  This  door  was  throT\Ti  wide  open  and 
so  left  when  the  cage  was  at  the  floor.  The  light  from  the 
street  was  amply  sufficient  to  reveal  a  clear  view  of  the  ele- 
vator grating  and  door.  From  the  time  appellee  entered 
the  building  to  the  time  she  stepped  into  the  elevator  shaft, 
she  did  not  stop.  It  was  fifteen  feet  from  the  door 
where  she  entered  to  the  elevator  shaft,  and  she  was  fa- 
miliar with  the  surroundings  and  location  of  the  shaft. 
Appellee  was  in  possession  of  good  eyesight  and  hearing, 
and  had  used  this  elevator  at  least  twenty-two  times  prior 
to  tlie  accident.  The  accident  resulting  in  appellee's  in- 
jury would  not  have  happened  had  it  not  been  for  the  negli- 
gence of  Wallsmith  in  opening  the  cage  door,  and  it  would 
have  been  impossible  for  appellee  to  have  fallen  into  the 
elevator  shaft  if  the  door  leading  thereto  had  been  left  as 
it  was  when  she  and  Wallsmith  entered  the  building.     Her 
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action  in  stepping  into  the  shaft  was  voluntary  on  her  part. 
Tlie  operator  of  the  elevator  stood  in  the  car  just  inside  the 
do<^»r,  and  in  plain  view  of  one  approaching  the  elevator 
from  the  front,  when  the  door  was  open. 

We  must  determine  the  rights  of  the  respective  parties 
upon  the  facts  specially  found,  and  keep  in  mind  the  fact 
that  the  building  in  which  appellee  was  injured  was  a  pub- 
lic place,  where  she  was  invited  and  had  a  right  to  be.  From 
the  view  of  the  law  which  we  have  taken,  as  applied  to  the 
facts  found,  we  do  not  deem  it  necessary  to  discuss  or  de- 
cide the  question  of  appellant's  negligence,  as  a  principle 
of  law  is  involved  which  absolves  him  from  liability. 
Wbile  the  facts  in  the  first  instance  do  not  show  that  ap- 
pellant's agent,  or  sen^ant,  left  the  door  of  the  elevator  shaft 
open  a  width  of  eight  inches,  yet,  if  it  may  be  conceded  that 
he  did,  that  fact  w^s  not  the  proximate  cause  of  the  injury, 
for  it  is  affirmatively  found  that  if  the  door  had  been  left 
in  the  condition  it  was  when  appellee  reached  it  she  could 
not  have  been  injured. 

1.  The  direct  and  proximate  cause  of  her  injury  was 
the  opening  of  the  door  by  Wallsmith,  with  which  act  ap- 
pellant was  in  nowise  connected,  and  for  which  he  was  not 
responsible.  A  proximate  cause  is  well  defined  in  the  fol- 
lowing language:  "A  proximate  cause  may  be  d(3fincd  as 
that  cause  which  in  natural  and  continuous  sequence,  un- 
broken by  any  efficient,  intervening  cause,  produced  the 
result  complained  of,  and  without  which  that  result  would 
not  have  occurred."  16  Am.  and  Eng.  Ency.  Law,  p.  436. 
In  the  case  of  Baltimore,  etc.,  R.  Co,  v.  State  (1870),  33 
Md.  542,  the  supreme  court  of  Maryland,  defining  ^'re- 
mote" and  "proximate"  cause,  said:  "By  ^proximate 
cause*  is  intended  an  act  which  directly  produced,  or  con- 
curred directly  in  producing,  the  injury.  By  'remote  cause' 
is  intended  that  which  may  have  happened,  and  yet  no  in- 
jury have  occurred,  notwitstanding  that  no  injury  could 
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have  occurred,  if  it  had  not  happened."  The  "proximate 
cause"  must,  as  a  l^al  sequence,  be  that  fvym  which  some- 
thing directly  results. 

2.  The  rule  is  well  stated  by  the  suprome  court  of  West 
Virginia  in  the  case  of  Washington  r.  Baltimore,  etc.,  B. 
Co.  (1880),  17  W.  Va.  190,  where  the  court  says,  on  page 
196 :  "The  act  or  omission,  which  constitutes  negligence, 
must  be  such  as  directly  produces  as  its  natural  consequence 
an  injury  to  another. "  And  therefore  if  a  party  do  an  act, 
which  might  naturally  produce  an  injury  to  another  as  its 
conseqiience,  but,  before  any  such  injury  results,  a  third 
person  does  some  act  or  omits  to  perform  some  act,  ^hich  it 
was  his  duty  to  perform,  and  this  act  or  omission  of  such 
third  person  is  the  immediate  cause  of  an  injury,  which 
would  not  have  occurred  but  for  his  negligence,  such  third 
person  is  responsible  for  such  injury  and  not  the  party 
guilty  of  the  first  negligence;  for  the  causal  connection 
between  the  first  act  of  negligence  and  the  injury  is  broken 
by  the  interposition  of  the  act  or  omission  of  the  third 
party.  And  this  act  or  omission  of  the  third  party  is  in 
law  regarded  as  the  cause  of  the  injury,  and  the  act  of  the 
first  party  is  in  law  regarded  as  a  mere  condition,  accord- 
ing to  the  maxim :  'In  jure  non  remota  causa  sed  proxima 
spectatur/ ''  The  law  looks  to  the  proximate,  and  not  the 
remote  cause.  We  think  the  proximate  cause  which  leads 
to  a  result  must  be  regarded  and  understood  to  be  that 
which,  in  a  natural  and  continuous  sequence,  unbroken  by 
any  new  or  other  cause^  produces  the  result. 

3.  If  it  be  conceded  that  the  facts  show  that  appellant 
was  negligent  in  the  first  instance,  they  in  like  manner 
show,  and  it  is  so  conceded,  that  appellee's  injury  would 
not  have  resulted  from  such  negligence,  but  was  the  direct 
and  proximate  result  of  the  negligent  act  of  an  independ- 
ent, responsible  and  intervening  agency.  In  such  case  it 
has  many  times  been  ruled  that  the  party  guilty  of  negli- 
gence in  the  first  instance  is  not  liable.     This  doctrine  is 
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firmly  established  by  numerous  authorities,  some  of  which 
we  cite:  Malloy  v.  New  York  Real  Estate  Assn.  (1898), 
156  N.  T.  205,  50  N.  E.  853,  41  L.  K.  A.  487 ;  McGahan 
V.  Indianapolis  Nat.  Oas  Co.  (1895),  140  Ind.  335,  29  L. 
IL  A.  355,  49  Am.  St.  199;  Alexander  v.  Town  of  New. 
Castle  (1888),  115  Ind.  51;  White  Sewing  Machine  Co.  v. 
Richter  (1891),  2  Ind.  App.  331;  New  York,  etc.,  R.  Co. 
V.  Perriguey  (1894),  138  Ind.  414;  Milwaukee,  etc.,  R. 
Co.  V.  Kellogg  (1876),  94  U.  S.  469,  24  L.  Ed;  256;  Oil 
Creek,  etc.,  R.  Co.  v.  Keighron  (1873),  74  Pa.  St  316, 
320;  Wharton,  Negligence  (2d  ed),  §§73,  134;  Pennsyl- 
vania Co.  V.  Whithck  (1884),  99  Ind.  16,  50  Am.  Rep.  71 ; 
Ray,  Neg.  of  Imp.  Duties  (Passenger),  pp.  669,  670;  Kist" 
ner  v.  City  of  Indianapolis  (1885),  100  Ind.  210. 

It  can  not  be  successfully  denied  that  Wallsmith  was  an 
intervening,  responsible  agent.  It  was  his  act  which  was 
directly  responsible  for  appellee's  injury,  without  which 
her  injury  could  not  have  occurred;  for,  as  was  said  in 
Washington  v.  Baltimore,  etc.,  R.  Co.,  supra:  "The  law 
never  looks  to  the  remote  cause,  which  we  have  called  a 
condition,  but  only  to  the  proximate  cause." 

In  McGahan  v.  Indianapolis  Nat.  Oas  Co.,  supra,  the 
court  said:  "The  rule  that  an  intervening  responsible 
agent  cuts  ofiF  the  line  of  causation  from  the  original  negli- 
gence has  been  many  times  recognized  by  this  court."  See, 
also,  New  York,  etc,  R.  Co.  v.  Perriguey,  supra;  Alexan- 
der V.  Town  of  New  Castle,  supra;  Terre  Haute,  etc,  R. 
Co.  V.  Buck  (1884),  96  Ind.  346,  49  Am.  Rep.  168;  BUI- 
man  v.  Indianapolis,  etc,  R.  Co.  (1881),  76  Ind.  166,  40 
Am.  Rep.  230.  Lord  Bacon  in  his  Maxims,  Reg.  1,  says : 
"It  were  infinite  for  the  law  to  judge  the  causes  of  causes, 
and  their  impulsions  one  of  another,  therefore  it  contenteth 
itself  with  the  immediate  cause,  and  judgeth  of  acts  by  that, 
without  looking  to  any  further  d^ree." 

In  Lewis  v.  Flint,  etc,  R.  Co.  (1884),  54  Mich.  55,  19 
K.  W.  744,  52  Am.  Rep.  790,  Judge  Cooley  said:     "As 
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between  the  causes  which  precede  the  proximate  cause,  the 
law  c&n  not  select  one  rather  than  any  other  as  that  to  which 
the  final  consequence  shall  be  attributed,  and  it  stops  at 
the  proximate  cause,  because  to  go  back  of  it  would  be  to 
enter  upon  an  inv^estigation  which  would  be  both  endless 
and  useless."  Our  Supreme  Court  approved  this  language 
in  New  York,  etc.,  B.  Co.  v.  Perriguey,  supra. 

Judge  Ray  uses  the  following  language:  "Where  the 
concurring  cause  is  the  independent,  wrongful  act  of  a 
responsible  person,  such  act  arrests  causation,  being  re- 
garded as  the  proximate  cause  of  the  injury,  the  original" 
negligence  being  considered  merely  as  its  remote  cause. 
As,  in  the  law,  it  is  the  proximate  and  not  the  remote  cause 
which  is  regarded,  he  who  is  guilty  of  the  original  negli- 
gence is  not  chargeable,  but  redress  must  be  sought  from 
him  who  directly  caused  the  injury.  *  *  *  in  eivil 
cases,  a  defendant  is  not  responsible  for  results,  except  such 
as  are  natural,  proximate  and  direct,  if  such  consequences 
are  caused  by  the  acts  of  others,  so  operating  on  his  act  as 
to  produce  the  injurious  consequences  then  he  is  not  liable." 
Ray,  Keg.  of  Imp.  Duties  (Passenger),  pp.  669,  670. 
These  various  statements  of  the  rule  are  fortified  by  many 
authorities,  and,  without  citing  them  here,  we  refer  to  those 
collected  by  Judge  Ray,  following  the  text  above  quoted. 

To  support  appellee's  contention  that  upon  the  facts 
found  the  law  imposes  a  liability  upon  appellant,  counsel 
have  cited  a  number  of  authorities,  two  of  whiqh  are  the 
following:  Rhodius  v.  Johnson  (lOOO)^  24  Ind.  App.  401, 
and  Brosnan  v.  Siueetser  (1890),  127  Ind.  1.  Neither  of 
those  cases  is  of  controlling  authority  here,  and  they  are 
readily  distinguishable  from  the  case  we  are  considering. 
In  the  former  case,  appellee  had  gone  to  a  building  owned 
by  appellant,  and  was  invited  to  a  clubroom  where  refresh- 
ments were  served.  She  was  unfamiliar  with  the  premises, 
and  passed  into  a  hallway  which  was  dimly  lighted.     In 
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that  hallway  there  were  three  doors  of  similar  character, 
one  of  which  was  partly  ajar.  It  was  not  a  sliding  door, 
and  there  were  no  appearances  of  its  leading  to  an  elevator 
shaft.  She  was  not  looking  for  an  elevator,  nor  intending 
to  take  passage  on  one,  but  was  looking  for  the  clubroom 
she  was  seeking.  Into  this  doorway,  the  door  of  which  was 
partly  open,  she  passed^  and  instead  of  finding  a  floor  on 
a  level  with  the  ono  in  the  hallway,  the  door  opened  into  an 
elevator  shaft,  into  which  she  fell  and  was  injured.  This 
court  held  she  could  recover.  In  that  case  it  will  be  ob- 
served that  the  proximate  cause  of  the  injury  was  appel- 
lant's negligence  in  leaving  the  door  leading  to  a  dangerous 
pitfall  open,  without  any  warning  or  protection.  There 
was  not  any  intervening,  indej^endent  agency. 

In  the  Brosnan  case,  appellee  fell  into  a  trapdoor  in 
appellant's  business  house,  where  she  had  gone  to  make 
some  purchases.  The  trapdoor  was  on  a  main  floor,  where 
she  was  invited  and  had  a  right  to  be.  In  passing  through 
appellant's  store  from  the  front  to  the  rear  in  search  of 
the  article  she  wanted,  she  passed  over  the  door,  which  was 
then  closed.  Desiring  a  different  grade  of  article  than  that 
shown  her,  she  was  directed  to  go  to  the  front  of  the  store. 
In  the  meantime  the  trapdoor  was  opened,  and  left  open, 
and  as  she  passed  to  the  front  she  stepped  into  the  opening 
and  was  injured.  From  this  brief  statement  of  the  facts, 
it  will  be  seen  that  that  case  and  the  one  at  bar  are  not 
parallel. 

We  do  not  think  it  necessary  to  review  other  cases  cited 
by  counsel,  for,  as  we  regard  them,  they  are  not  in  point. 

Counsel  for  appellant  insist  that  the  facts  specially 
'  found  show  that  appellee  was  guilty  of  contributory  negli- 
gence, and  hence  not  entitled  to  recover,  and  have  supported 
their  insistence  by  an  able  argument  and  many  authorities. 
As  our  consideration  of  another  branch  of  the  case,  as 
herein  expressed,  has  led  us  to  the  conclusion  that  appellant 
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is  not  liable,  under  the  facta  exhibited  by  the  record,  we 
deem  it  wholly  unnecessary  to  decide  whether  or  not  appel- 
lee was  guilty  of  contributory  negligence, 

4.  In  this  case  facts  are  elicited  by  the  answers  of  the 
jury  to  interrogatories,  which  are  fatal  to  appellee's  right 
to  recover.  The  facts  thus  established  completely  and  eflEeo- 
tually  destroy  appellee's  cause  of  action,  and  hence  appel- 
lant must  succeed.  Korrady  v.  Lake  Shore,  etc.,  B.  Co., 
(1892),  131  Ind.  261,  266. 

We  recognizje  the  rule  that  where  an  injury  might  rea- 
sonably be  anticipated  from  the  negligent  act  of  a  party, 
notwithstanding  the  intervention  of  an  independent  agency, 
the  act  of  such  independent  agency  will  not  constitute  a 
defense,  for  it  will  not  be  regarded  as  cutting  off  the  line 
of  causation,  and  the  party  guilty  of  the  original  act  of 
negligence  will  be  held  responsible.  But  neither  the  evi- 
dence nor  the  facts  specially  found,  as  disclosed  by  the 
record  before  us,  makes  such  a  case. 

Judgment  reversed,  and  the  trial  court  directed,  to  sus- 
tain appellant's , motion  for  judgment  on  the  answers  to 
interrogatories. 


Davern  et  al.  v.  Board  of  Commissioners  of 

THE  County  of  Decatur. 

[No.  5,212.     Filed  November  16,  1904.] 

1.  Statutes. — Chravel  Roads, — Petition. — Sufficiency. — Where  it  was 
provided  by  statute  (Acts  1809,  p.  128)  that  the  county  commission- 
ers should  order  an  election  "when  petitioned  therefor  by  fifty  free- 
holders, voters  of  any  township  or  townships  contiguous  to  each 
other  •♦  *  ♦  where  such  road  or  roads  are  to  be  improved,"  a 
petition  signed  in  the  aggregate  by  fifty  freeholders  of  the  contiguous 
townships  in  which  such  highway  or  highways  were  located  was  suffi- 
cient, and  it  was  not  necessary  that  there  be  fifty  signers  from  each 
township,    p.  47. 

2.  Taxation. — Free  Gravel  Roads. — Taxing  District. — How  Formed. 
—Where,  under  the  act  of  1899  (Acts  1899,  p.  128)  an  aggregate  of 
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fifty  freeholder^  and  voters,  citizens  of  the  various  townships  ^inter- 
ested, petition  for  an  election  to  decide  as  to  the  construction  of  free 
gravel  roads  for  such  townships,  and  an  election  is  held,  the  taxing 
district  for  the  purpose  of  paying  for  such  construction  is  formed 
when  a  majority  of  the  votes  cast  in  such  townships,  in  the  aggregate, 
are  in  favor  of  such  construction,  it  not  being  necessary  for  a  ma- 
jority of  each  township  to  be  in  favor  of  such  construction,     p.  48. 

3.  Taxation. — Taxing  District. — l^hlic  Improvements, — Validity. — A 
statnte  creating  a  certain  district  containing  free  gravel  roads  or 
other  public  improvements  a  taxing  district  for  the  purpose  of  bearing 
the  cost  of  such  roads  or  other  public  improvements  is  for  a  govern- 
mental purpose  and  is  valid,  the  remedy  for  such,  if  unwise  or 
Digressive,  being  for  the  legislature  and  not  for  the  courts,     p.  48. 

4.  Statutes. — Free  Chravel  Roads, — Power  to  Lay  Out  Neto, — Where 
the  statute  for  the  construction  of  free  gravel  roads  (Acts  1899, 
p.  128)  provides,  "if  any  part  of  the  road  or  roads  is  to  be  new  road 
or  roads,  they  shall  be  described  with  such  a  definiteness  as  will 
enable  any  practical  surveyor  to  locate  them"  it  is  sufficiently  clear 
that  new  roads  are  contemplated  as  well  as  the  old,  and  the  board  has 
the  power  to  order  the  construction  of  a  free  gravel  road  where  no 
highway  theretofore  existed,    p.  51. 

From  Decatur  Circuit  Court;  B.  L,  Smith,  Special 
Judge. 

Action  by  Daniel  Davem  and  others  against  the  Board 
of  Commissioners  of  the  County  of  Decatur.  From  a  de- 
cree for  defendant,  plaintiffs  appeal.     Affirmed. 

Davison  ^Yilson  and  /.  F.  Ooddard,  for  appellants. 
B.  F.  Bennett,  T.  E.  Davidson,  Hugh  WicJcens  and  J.  E. 
Osbom,  for  appellee. 

CoMSTocK,  J. — Appellants  sought  to  enjoin  the  board 
of  commissioners  of  Decatur  county  from  submitting  to 
the  voters  of  Adams  and  Clinton  townships,  of  said  county, 
at  a  regular  or  special  election,  the  question  of  improving 
certain  roads  and  highways  in  said  townships,  and  to  im- 
prove certain  new  roads  and  parts  of  roads  not  theretofore 
opened,  laid  out  or  established,  upon  the  ground  that  the 
commissioners  did  not  have  jurisdiction  of  the  subject-mat- 
ter.     The    court    sustained    appellee's    demurrer   to    the 
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amended  complaint,  and  its  special  demurrers  to  each  of 
the  eight  separate  specifications  thereof.  Appellants  refus- 
ing to  plead  further,  judgment  was  rendered  in  favor  of 
appellee  for  costs.    These  rulings  are  assigned  as  error. 

The  amended  complaint,  in  substance,  shows  that  on  the 
6th  day  of  August,  1900,  a  petition  was  presented  by 
Charles  B.  Miller  and  others,  praying  for  the  improvement 
of  certain  roads  and  highways,  described  therein,  in  Clin- 
ton and  Adams  toAvnships,  Decatur  coimty,  Indiana,  by 
graveling,  paving  or  macadamizing ;  and  when  so  graveled, 
paved  or  macadamized  to  be  free  of  toll.  The  complaint 
shows  that  three  copies  of  the  petition  were  written,  and  the 
copies  circulated  and  signed  separately — each  petitioner 
signing  but  one  copy — ^but  that  these  copies  were  attached 
together  and  filed  as  a  single  petition.  Said  petition  before 
any  signatures  were  obtained  stated:  "This  petition  is 
written  in  triplicate  and  all  three  of  said  copies  are  to  be 
presented  together  and  considered  as  a  single  petition." 
The  copy  designated  as  exhibit  A  was  presented  by  the 
resident  freehold  voters  of  Clinton  township,  which  showed 
affirmatively  that  the  petitioners  were  resident  freehold 
voters  of  said  Clinton  township,  in  number  twenty-five,  and 
less  than  fifty.  The  second  copy  of  said  petition,  desig- 
nated as  exhibit  B,  was  presented  by  resident  freehold 
voters  of  said  iVdams  township,  and  in  numbers  more  than 
fifty.  The  tliird  was  presented  by  the  resident  freehold 
voters  of  said  Adams  township,  and  that  copy  affirmatively 
showed  that  the  petitioners  were  freehold  voters  of  said 
township,  and  in  number  twenty-seven. 

On  the  7th  day  of  August,  1900,  said  board  of  com- 
missioners, passing  on  said  petitions,  found  that  they  con- 
stituted but  a  single  petition,  and  were  treated  by  the  board 
and  intended  by  the  petitioners  as  a  single  petition;  that 
the  system  of  roads  was  a  continuous  and  connected  system 
extending  in  and  through  said  township,  except  the  Foster 
Schoolliouse  and  Mount  Moriah  roads,  which  did  not  con- 
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nect  with  each  other  or  any  other  main  road.  The  said 
board  also  found  that  sai3  petition  was  signed  by  fifty  free- 
hold voters  of  Adams  and  Clinton  townships,  and  appointed 
a  civil  engineer  and  viewers,  and  ordered  an  election  to  be 
held  on  a  day  to  be  fixed  in  the  future.  The  petition  asked 
to  have  improved  certain  new  roads  and  parts  of  roads  lying 
wholly  within  the  township  of  Adams,  alleging  that  said 
new  roads  or  parts  of  roads  had  not  previously  been  opened, 
laid  out  or  established ;  and  the  petition  did  not  aver  that 
said  new  roads  or  parts  of  roads  would  shorten  the  route, 
straighten  the  roads,  and  give  better  drainage.  Said  peti- 
tions were  signed  by  different  persons,  circulated,  signed 
and  executed  separately  and  independently  of  each  other. 
The  proposed  improvement,  including  bridges,  culverts  and 
drains  would  exceed  four  per  cent,  of  the  taxable  prop- 
erty of  the  said  township,  and  the  ordering  of  the  proposed 
improvement  was  in  violation  of  law,  as  there  was  not  at  the 
time  of  the  filing  of  said  petition  any  gravel  road  fund  for 
the  payment  of  .the  expenses  and  per  diem  of  the  engineer 
and  viewers.  It  is  not  shown  that  any  report  on  said  peti- 
tion or  estimate  of  cost  of  the  road  has  been  made  by  the 
viewers  and  engineer,  or  what  would  be  the  cost  of  the  road, 
or  the  value  of  the  taxable  property. 

Appellants  discuss  and  contend  for  but  two  propositions : 
(1)  To  create  a  taxing  district  of  two  or  more  townships, 
the  petition  should  be  signed  by  fifty  freehold  voters  of  each 
to^Tiship;  (2)  the  board  of  commissioners  have  no  power 
under  the  statute  to  construct  a  gravel  road  over  a  route 
not  already  laid  out  or  established  according  to  statuta 

1.  Said  petition  was  presented  under  an  act  approved 
February  24,  1899  (Acts  1899,  p.  128).  That  part  of  the 
act  applicable  to  the  question  before  us  reads  as  follows: 
''That  the  county  commissioners  of  any  county  in  this 
State,  when  petitioned  therefor  by  fifty  freeholders,  voters 
of  any  township  or  townships  contiguous  to  each  other, 
*      *     *    inhabitants  in  such  county,  where  such  road  or 
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roads  are  to  be  improved  *  *  *  shall  submit  to  the 
voters  of  said  township  or  townships,  towns  and  cities  in 
said  township  or  townships  *  *  *  ,"  The  words  "fifty 
freeholders,  voters  of  any  township  or  townships  contigu- 
ous to  each  other,  *  *  *  where  such  road  or  roads  are 
to  be  improved,"  show  that  but  fifty  freeholders  are  re- 
quired from  one  or  more  of  the  townships.  Construction  of 
a  statute  is  resorted  to  only  when  the  words  employed  are 
ambiguous  or  of  doubtful  meaning.  Neither  of  these  rea- 
sons exist  in  the  language  quoted. 

2.  It  is  contended  by  appellants  that  the  words  "any 
township"  when  applied  to  a  district  composed  of  two  or 
more  townships,  have  the  meaning  of  "every  tovsmship;" 
and  that  the  interpretation  that  only  fifty  freehold  voters  are 
required  to  petition  for  all  the  townships  would  result  in 
an  injustice  not  contemplated  by  the  legislature.  To  quote 
the  illustration  given  in  appellants'  brief:  "Decatur  coun- 
ty is  composed  of  nine  to^vnships,  eight  of  which  are  con- 
tiguous with  Washington,  in  which  the  city  of  Greensbuig 
is  located.  Thus,  according  to  appellee's  construction, 
forty-four  freeholders,  voters  of  Washington  township,  and 
one  freeholder  from  each  of  the  other  seven  townships, 
could  create  a  taxing  district  composed  of  eight  townships." 
A  township  is  but  an  artificial  municipal  division.  People 
in  one  township  may  have  an  interest  in  the  highways  of. 
another  township.  In  many  instances  portions  of  an  ad- 
joining township  are  nearer  than  portions  of  the  township 
in  which  a  freeholder  resides.  The  mere  filing  of  the  peti- 
tion does  not  create  the  taxing  district.  It  comes  into  exist- 
ence only  when  "a  majority  of  the  voters  on  said  question 
are  in  favor  of  building  such  road  or  roads." 

3.  A  tax  to  construct  a  road  or  for  other  public  improve- 
ments in  one  portion  of  the  municipality  at  the  general 
expense  of  the  taxing  district  is  for  a  governmental  purpose 
and  is  valid.  Cooley,  Taxation  (2d  ed.),  pp.  130-133,  146- 
152,  682;  Elliott,  Roads  and  Sts.  (2d  ed.),  §§83,  450,  460; 
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Gihon  V.  Board,  etc.  (1891),  128  Ind.  65,  11  L.  R.  A. 
835.  The  remedy  for  such  taxation,  if  unwise,  unjust  or 
oppressive,  must  be  sought  from  the  legislative,  and.  not  the 
judiciary  department  of  the  State.  Lowe  v.  Board,  etc. 
(1901),  156  Ind.  163. 

The  case  of  Oilson  v.  Board,  etc.,  supra,  is  in  point,  and 
sustains  our  construction  of  the  statute.  The  case  involved 
the  purchase  of  a  toll  road  passing  through  the  townships 
of  Center,  Jackson  and  Rushville,  in  Rush  county:  It  was 
said  on  page  67:  "Fifty  freeholders  of  the  townships  of 
Center,  Jackson  and  Rushville,  in  Rush  county,  *  *  * 
filed  in  the  office  of  the  auditor  of  said  county  a  petition 
signed  by  them,  praying  the  board  of  commissioners  of  said 
county  to  submit  to  the  voters  of  said  townships,  at  a  special 
election,  the  question  of  purchasing  a  certain  toll  road 
*  *  *  in  the  said  county.  *  *  *  Such  proceedings 
were  had  under  this  petition  that  the  road  was  appraised, 
the  election  was  ordered,  notice  thereof  given,  the  election 
held,  and  a  return  thereof  made  to  the  board  of  commis- 
sioners of  Rush  county.  The  board  determined  that  a  ma- 
jority of  the  votes  cast  at  such  election  was  in  favor  of  the 
purchase  of  the  road,  and  thereu]X>n  entered  an  order  to 
purchase  the  same.  *  *  *  A  majority  of  all  the  votes 
cast  in  Center  township  was  against  the  purchase,  but  a 
majority  of  all  the  votes  cast  in  the  three  townships  voting 
at  such  election  was  in  favor  of  purchasing  the  road.'^ 
The  petition  was  not  signed  by  fifty  freehold  voters  in 
each  township,  and,  while  the  opinion  does  not  in  terms 
state  that  to  be  unnecessary,  but  one  inference  can  be 
drawn  from  the  conclusion  reached. 

The  petition  in  the  case  of  Oilson  v.  Board,  etc.,  supra, 
was  filed  imder  an  act  of  the  General  Assembly  approved 
March  8,  1889  (Acts.  1889,  p.  276),  the  language  of  which 
ifl  almost  identical  with  that  of  the  act  governing  the  case 
at  bar.  In  the  course  of  the  opinion  the  court  said :  "This 
Vol.  34—4 
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statute  not  only  provides  for  taxing  districts,  but  it  divides 
\such  districts  into  two  classes,  namely:  (1)  Districts 
composed  of  a  single  township,  where  it  determines  to  pur- 
chase a  toll  road,  or  a  part  of  a  toll  road,  within  its  limits ; 
and  (2),  a  district  composed  of  two  or  more  townships 
where  they  jointly  determine,  by  a  proper  vote,  to  purchase 
a  toll  road,  or  part  of  a  toll  road,  running  into  or  through 
all  the  townships  voting  for  such  purchase.  This  case  falls 
within  the  second  class,  and  if  a  majority  of  the  votes  cast 
in  that  district  was  in  favor  of  purchasing  the  toll  road 
mentioned  in  the  complaint,  it  was  the  duty  of  the  board 
of  commissioners  of  Rush  county  to  make  such  purchase. 
The  contention  that  the  other  townships  had  no  power  to 
vote  a  tax  upon  Center  township  without  its  consent,  is 
not  tenable,  for  the  reason  that  Center  township  elected  to 
become  a  part  of  the  taxing  district  by  signing  the  petition 
praying  the  board  of  commissioners  to  make  a  purchase  of 
the  toll  road,  in  the  manner  prescribed  by  law.  Had  there 
been  no  freeholders  found  in  Center  township  to  sign  the 
petition,  then  it  would  have  been  impossible  to  vote  a  tax  on 
the  property  of  that  towship  with  which  to  purchase  the 

• 

toll  road ;  but  when  its  freeholders  saw  fit  to  join  with  the 
other  townships  in  a  petition  to  purchase  the  road,  we  think 
it  became  a  part  of  the  taxing  district,  and  took  its  chances 
on  the  result  of  the  vote  upon  the  question  submitted.''  At 
page  seventy-four  of  the  opinion  last  cited  it  is  stated  that, 
"had  it  been  the  intention  of  the  legislature  that  the  pur- 
chase should  depend  on  the  result  of  the  election  in  each 
township,  it  is  reasonable  to  assume  that  the  legislature 
would  have  provided  for  several  petitions  and  several  elec- 
tions, and  would  have  made  no  provision  for  joint  petitions 
and  a  joint  election;"  thus  holding,  inferentially  at  least, 
that  the  petition  and  election  are  joint,  and  not  several.  In 
the  recent  case  of  Brown  v.  Miller  (1904),  162  Ind.  684, 
it  is  expressly  held  that  it  is  sufficient  if  the  petition  be 
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signed  by  fifty  or  more  freeholders  of  the  taxing  district, 
whether  the  same  is  composed  of  one  township  or  more. 

4.  The  portion  of  the  act  pertinent  to  appellants'  sec- 
ond proposition  is  as  follows :  "If  any  part  of  the  road  or 
roads  is  to  be  new  road  or  roads,  they  shall  be  described 
with  such  a  definiteness  as  will  enable  any  practical  land 
surveyor  to  locate  them."  Acts  1899,  p.  128.  Immediately 
preceding  the  foregoing  quotation  the  statute  reads :  "Pro- 
vided further,  that  the  petition  of  the  fifty  freeholders 
aforesaid  shall  clearly  and  definitely  describe  the  beginning 
and  terminus  of  each  road  or  roads,  giving  the  common 
name  and  general  direction  of  all  roads  together  with  their 
measured  or  estimated  distances."  The  statute  manifestly 
contemplates  new  roads  as  well  as  those  already  in  exist- 
ence.   Brown  v.  Miller j  supra. 

Appellants  cite  Crow  v.  Judy  (1894),  139  Ind.  562,  in 
support  of  the  proposition  that  "The  board  of  commission- 
ers have  no  power  under  the  statute  to  construct  a  gravel 
road  over  a  route  where  no  highway  previously  existed." 
The  petition  in  that  case  was  filed  under  an  act  of  the  Gen- 
eral Assembly  approved  March  3,  1877  (Acts  1877,  p.  82, 
§§5091-5096  E.  S.  1881).  That  case  holds  that  §§5091, 
6092,  supraj  make  no  provision  for  opening  new  roads.  No 
language  equivalent  to  that  used  in  reference  to  new  roads, 
under  the  act  under  consideration,  appears  in  said  §§5091, 
5092.  Since  the  decision,  the  legislature  amended  the 
act  conferring  the  power  to  establish,  any  portion  of 
such  improvement  petitioned  for  upon  lands  where  there 
are  no  highways  established  at  the  time  the  petition  is 
filed.    Acts  1901,  p.  72,  §6855  Bums  1901. 

In  the  case  of  Oipson  v.  Heath  (1884),  98  Ind.  100, 
cited  in  Crow  v.  Judy,  supra,  the  petition  was  filed  under 
§5091,  supra,  authorizing  the  construction  of  a  highway 
upon  a  new  route  when  necessary  to  shorten  or  straighten  a 
road,  to  secure  a  better  route,  or  for  the  purpose  of  drain- 
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age.  The  reasonable  construction  of  the  act  under  which 
these  proceedings  were  had  authorized  the  action  of  appel- 
lee. 

Counsel  for  appellee  earnestly  contend  that  the  copies  of 
the  petition  filed  as  exhibits  with  complaint  are  not  the 
basis  of  the  action,  and  without  them  the  facts  stated  are 
not  sufficient  to  constitute  a  cause  of  action;  that  appel- 
lants had  another  and  adequate  remedy  than  injunction; 
and  that  for  each  of  these  reasons,  if  for  no  other,  the 
demurrer  to  the  complaint  was  properly  sustained.  The 
exhibits  were  not  the  basis  of  the  action,  but  upon  these 
questions  we  have  not  deemed  it  necessary  to  pass. 

Judgment  affirmed. 


Dillier,  Administratrix,  v.  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company. 

[No.  3,488.     Filed  November  17,  1904.] 

1.  Death  bt  Wrongful  Act. — Action, — Parties. — ^An  action  under 
§284  R.  S.  1881  for  damages  for  the  death  of  decedent  by  defend- 
ants  wrongful  act,  must  be  brought  and  maintained  to  the  end  by  such 
decedent's  personal  representative,  and  the  damages  recovered  are 
held  for  the  benefit  of,  first,  the  widow  and  children,  if  there  be  such, 
and,  second,  the  next  of  kin  to  said  decedent,    p.  55. 

2.  Abatement  and  Revival. — Death  ly  Wrongful  Act, — Survival  for 
Widoto  and  Next  of  Kin, — An  administrator  can  not  maintain  an 
action  against  the  defendant  for  damages  for  the  death  of  his  dece- 
dent by  defendant's  wrongful  act,  where  it  is  shown  that  such  dece- 
dent left  surviving  a  widow,  who  died  pending  the  action  and  before 
judgment,  and  two  brothers  and  a  half  brother,  but  no  children,  and 
where  it  is  shown  that  such  brothers  and  half  brother  did  not  depend 
upon  such  decedent  for  support  nor  have  any  pecuniary  interest  in 
his  life.     p.  56. 

3.  Action. — Creation  of  "by  Statute. — Construction. — ^The  right  of  ac- 
tion given  by  §285  Burns  IDOl,  Acts  1897,  p.  227,  is  a  new  and 
independent  one,  and  not  merely  a  continuation  of  the  old  action 
pending  at  the  death  of  the  injured  person,     p.  58. 
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4.  AtmoN. — Death  of  Beneficiary. — Abatement. — Where  the  benefi- 
ciary in  a  statutory  action  for  damages  for  decedent's  death  dies,  such 
action  abates,     p.  58. 

Prom  Delaware  Circuit  Court ;  0.  H.  Koons,  Judga 

Action  by  Dove  S.  Dillier,  as  administratrix  de  bonis  non 
of  the  estate  of  William  H.  Fortner,  deceased^  against  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany. From  a  judgment  for  defendant  non  obstante  vere- 
dicto, plaintiff  appeals.    Affirmed. 

G.  W.  Cromer,  N,  N.  Spence,  Frank  Ellis  and  /.  T. 
JVaUerhouse,  for  appellant. 
/.  r.  Dye,  for  appellee. 

Black,  C.  J. — This  was  an  action  to  recover  damages  for 
the  death  of  William  H.  Fortner,  the  appellant's  intestate, 
caused  by  the  appellee  "violently,  wrongfully,  unlawfully 
and  negligently''  running  its  locomotive  engine  against  him 
when  he  was  crossing  the  railroad  upon  a  street  in  the  city 
of  Muncia,  Delaware  county.  Ongolia  Fortner,  widow  of 
the  intestate,  became  the  administratrix  of  his  estate,  and 
as  such  instituted  the  action.  Upon  suggestion  of  her  death, 
the  appellant.  Dove  S.  Dillier,  administratrix  de  bonis  non 
of  the  estate  of  William  H.  Fortner,  deceased,  was  substi- 
tuted as  the  plaintiff,  and  an  amended  complaint  was  filed 
by  her,  in  which  it  was  allied,  among  other  things,  that 
the  intestate  left  surviving  him  his  widow,  Ongolia  Fort- 
ner, who  was  dependent  upon  him  for  support,  and  also 
left  surviving  him  his  three  brothers,  named,  who  were 
alleged  to  have  been  dependent  upon  him  for  support,  and 
to  be  still  living.  On  motion  of  the  appellee,  the  court 
rendered  judgment  in  its  favor  upon  the  special  findings 
of  the  jury  in  answer  to  interrogatories  returned  with  a 
general  verdict  in  favor  of  the  appellant. 

It  appears  from  the  answers  of  the  jury  that  the  intes- 
tate left  surviving  him  his  widow,  above  named,  and  that 
the  blood  relations  surviving  him  were  his  two  brothers  and 
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one  half-brother,  named,  being  the  persons  mentioned  as 
his  brothers  in  the  amended  complaint;  that  he  never  had 
any  children ;  that  his  widow  had  died  more  than  one  year 
after  the  commencement  of  this  action;  that  she  had  no 
children.  Being  asked  who  lived  with  the  intestate,  de- 
pendent upon  him  for  support,  the  jury  answered,  "His 
wife,  Ongolia  Fortner."  Being  asked  to  give  the  names  of 
the  person  or  persons  dependent  upon  the  intestate  for  sup- 
port at  and  just  before  the  time  of  his  death,  the  jury 
answered,  "Ongolia  Fortner,  his  wife."  An  interrogatory 
was  as  follows:  "If  prior  to  his  death  Fortner  had  been 
rendering  aid  and  assistance  in  the  keeping  or  support  of 
any  person  or  persons,  then  give  the  names  of  such  person 
or  persons."  To  this  the  jury  answered,  "Ongolia  Fort- 
ner." Another  interrogatory  was  as  follows:  "If  he  had 
rendered  aid  and  assistance  in  the  support  of  any  person 
or  persons,  were  they  related  to  him,  and  if  so,  what 
relation  V^  To  which  the  jury  answered,  "His  wife."  To 
the  question,  "Who  lost  the  means  of  support  by  the  death 
of  the  intestate  ?"  the  answer  was,  "His  wife."  The  jury 
found  that  the  sum  of  $1,000  was  the  actual  pecuniary  or 
money  damages  sustained  by  any  and  all  persons  who  lost 
by  his  death ;  that  his  wife  sustained  pecuniary  or  money 
damage  in  that  amoimt  (which  was  the  sum  awarded  the 
appellant  by  the  general  verdict). 

It  thus  appears  that  the  jury  specially  found  that  the 
only  person  who  suffered  any  pecuniary  loss  through  the 
death  of  the  intestate  was  his  widow,  who  had  died  since 
the  commencement  of  the  action,  and  therefore  that  his  next 
of  kin  did  not  suffer  any  pecuniary  damage,  this  action, 
commenced  by  the  personal  representative  during  the  life- 
time of  the  widow,  having  been  prosecuted  to  verdict  by  the 
administratrix  de  bonis  non  of  the  estate  of  the  deceased 
husband  after  the  death  of  the  widow ;  that  he  left  surviving 
him  no  children  or  descendants  of  children,  but  left,  as  the 
blood  relations  surviving  him,  two  brothers  and  a  half- 
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brother,  to  whose  support  he  had  not  rendered  any  aid  or 
assistance,  ^nd  who  did  not  suffer  any  pecuniary  loss 
through  his  death.  Our  statute  for  such  an  action,  in  forco 
at  the  death  of  the  intestate,  and  at  the  death  of  his  widow, 
provided :  "WTien  the  death  of  one  is  caused  by  the  wrong- 
ful act  or  omission  of  another,  the  personal  representa- 
tives of  the  former  may  maintain  an  action  therefor  against 
the  latter,  if  the  former  might  have  maintained  an  action, 
had  he  lived,  against  the  latter  for  an  injury  for  the  samo 
act  or  omission.  The  action  must  be  commenced  within 
two  years.  The  damages  can  not  exceed  $10,000,  and  must 
inure  to  the  exclusive  benefit  of  the  widow  and  children, 
if  any,  or  next  of  kin,  to  be  distributed  in  the  same  manner 
as  personal  property  of  the  deceased.'^  §285  Bums  1894, 
§284  R.  S.  1881.  An  amendment  of  this  section  in 
1899  (§285  Bums  1901,  Acts  1899,  p.  405)  does  not 
change  the  law  applicable  to  such  a  state  of  facts  as  here  in- 
volved. It  is  provided  that  in  all  cases  where  actions  survive 
they  may  be  commenced  by  or  against  the  representatives  of 
the  deceased  to  whom  tlie  interest  in  the  subject-matter  of 
the  action  has  passed  (§282  Burns  1901,  §281  R.  S.  1881)  ; 
also,  that  a  cause  of  action  arising  out  of  an  Injury  to  the 
j)erson  -dies  with  the  person  of  either  party,  "except  in 
cases  in  which  an  action  is  given  for  an  injury  causing  the 
death  of  any  person,  and  actions  for  seduction,  false  im- 
prisonment, and  malicious  prosecution"  (§283  Bums 
1901,  §282  R.  S.  1881)  ;  and  that  all  other  causes  of  action 
siu^ave,  and  may  be  brought  by  or  against  the  representa- 
tives of  the  deceased  party,  except  actions  for  promises  to 
marry  (§284  Bums  1901,  §283  R.  S.  1881). 

1.  The  action  must  be  brought,  and  must  be  main- 
tained to  the  end,  by  the  personal  representative  of  the 
person  for  whose  death  the  damages  are  sought.  He 
pursues  the  remedy,  not  for  the  benefit  of  his  decedent's 
estate,  but  as  a  convenient  trustee  specially  designated  by 
the  statute  to  recover  and  distribute  the  damages  for  the 
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beneficiaries  recognized  as  such  by  the  statute.  Of  these 
there  are  two  classes:  First,  the  widow  and  children,  if 
there  be  such  persons;  and,  second,  other  persons  who  are 
Xiext  of  kin  to  the  person  for  whose  wrongful  death  the 
action  is  maintained.  If  there  be  persons  entitled  to  dam- 
ages of  this  first  class,  the  damages  would  be  awarded  for 
the  exclusive  benefit  of  such  persons.  Persons  of  the  second 
class  would  not  be  entitled  to  damages,  and  there  could  be 
no  recovery  for  their  benefit,  if  there  were  persons  of  the 
first  class  entitled. 

2.  The  right  of  action  accrues  upon  the  death  of  the 
intestate.  The  widow  of  the  appellant's  intestate  survived 
him,  and,  there  being  no  children,  the  right  of  action 
existed  for  her  benefit  alone,  and  there  never  was  any  right 
of  action  for  the  benefit  of  the  brothers  or  "next  of  kin"  of 
the  intestate.  Besides,  in  any  event,  there  could  be  no  re- 
covery for  their  benefit,  as  it  sufficiently  appears  that  they 
were  not  dependent  upon  him  for  support,  and  had  no  rec- 
ognizable expectancy  of  pecuniary  benefit  from  the  con-  ' 
tinuance  of  his  life.  The  recovery  awarded  by  the  gen- 
eral verdict  was  not  given  by  the  jury  for  their  benefit.  For 
whose  benefit,  then,  was  it  intended,  the  widow,,  the  sole 
beneficiary  at  the  accruing  of  the  action,  being  dead? 

The  damages  recovered  at  the  suit  of  the  personal  repre- 
sentative, while  not  held  by  him  for  the  decedent's  estate, 
are  to  be  distributed  by  him  exclusively  to  the  widow  and 
children  of  his  intestate,  or  to  the  next  of  kin  of  his  intes- 
tate, in  the  same  manner  as  that  in  which  he,  as  executor 
or  administrator,  would  distribute  to  them  the  personal 
property  of  his  intestate's  estate.  When  the  widow  died 
the  action  in  which  she  had  been  the  equitable  plaintiff 
could  not  be  revived  or  prosecuted  further  by  her  personal 
representatives  for  the  benefit  of  her  estate,  but,  if  further 
maintainable,  could  be  carried  on  only  by  the  personal 
representative  of  her  deceased  husband.  If  damages  re- 
covered by  the  personal  representative  in  such  case  were 
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paid  over  by  him  to  the  personal  representative  of  the 
deceased  widow,  in  what  capacity,  or  for  what  uses  or  pur- 
poses, would  he  receive  them?  If  he  should  use  and  dis- 
tribute them  as  executor  or  administrator  of  the  deceased 
widow's  estate,  he  would  pay  them  out  to  her  creditors  and 
the  distributees  of  her  estata  She  had  no  children,  and 
her  heirs  could  not  be  the  heirs  of  the  deceased  husband,  or 
persons  to  whom  the  appellant  could  distribute  personal 
property  of  his  intestate. 

If  damages  recovered  by  the  appellant  should  be  by  him 
paid  to  the  personal  representative  of  the  widow  or  to  her 
heirs  at  law,  the  damages  would  inure  to  persons  not  con- 
templated  by  the  statute  as  beneficiaries — ^persons  who  were 
not  dependent  upon  the  appellant^s  intestate^  or  entitled 
to  anticipate  pecuniary  benefit  from  the  continuance  of  his 
life.  Unless  at  the  commencement  of  the  action,  and  also 
at  the  time  of  awarding  the  damages,  there  be  living  some 
person  or  persons  of  whom  it  can  be  said  that  the  law  im- 
plies damage  from  the  death  of  the  plaintiffs  decedent,  or 
who,  being  next  of  kin  to  him,  may  be  said  to  have  suffered 
pecuniary  loss  through  his  death,  there  can  be  no  recovery 
under  the  statute. 

If  the  action  had  been  commenced  for  the  benefit  of  chil- 
dren of  the  intestate,  as  well  as  his  widow,  then  upon  the 
death  of  the  widow,  who  was  also  the  administratrix  origi- 
nally prosecuting  the  suit,  it  doubtless  might  have* been  fur- 
ther continued  by  an  administrator  de  bonis  non  for  the 
benefit  of  the  surviving  children ;  but  it  appears  that  upon 
the  death  of  the  widow  there  was  no  person  for  whose  bene- 
fit the  action  could  properly  be  maintained. 

The  exception  in  §283,  supra,  of  ''cases  in  which  an 
action  is  given  for  injury  causing  the  death  of  any  person" 
seems  to  be  intended  to  limit  the  preceding  provision,  that 
"a  cause  of  action  arising  out  of  an  injury  to  the  person 
dies  with  the  person  of  either  party,"  only  to  the  extent 
to  which  rights  of  action  for  injury  causing  death  given  by 
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other  statutory  provisions  are  inconsistent  with  the  preced- 
ing part  of  that  section ;  that  is,  that  the  death  of  the  in- 
jured person,  notwithstanding  such  preceding  portion  of 
the  section,  shall  not  destroy  the  right  of  the  person  or  per- 
sons authorized  by  other  statutes  to  sue  the  wrongdoer  as 
in  such  other  statutes  provided.  Except,  however,  so  far  as 
the  terms  themselves  of  such  other  statutes  are  inconsistent 
with  the  preceding  portion  of  the  section,  a  cause  of  -action 
arising  out  of  personal  injury  dies  with  the  person  of  either 
party. 

3.  The  statutes  authorizing  actions  for  death  caused  by 
wrongful  act  or  omission  are  in  derogation  of  the  common 
law,  and  may  not  properly  bfe  extended  beyond  the  legiti- 
mate meaning  of  the  words  employed  in  them.  The  action 
under  §285  Burns  1901,  Acts  1889,  p.  405,  will  not  lie  un- 
less the  plaintiff's  decedent,  if  living,  might  have  main- 

'tained  an  action  for  the  injury.  Yet  the  action  brought  by 
the  personal  representative  is  different  in  its  purposes  and 
results  from  an  action  brought  by  the  injured  person  him- 
self. The  right  of  action  of  the  person  injured  dies  with  his 
person.  If  such  an  action  be  pending,  it  abates  at  his  death. 
The  exception  in  §283,  siipra,  does  not  save  it  from  the  oper- 
ation of  the  preceding  part  of  that  section.  The  right  of  ac- 
tion in  his  personal  representative  under  §285,  supra,  is  a 
new  and  independent  one,  and  the  action  of  the  personal  rejv 
resentative  is  not  merely  a  continuation  of  such  action  pend- 
ing at  the  death  of  the  injured  person.  Hilliker  v.  Citizens 
St.  R.  Co.  (1899),  152  Ind.  86;  Pittsburgh,  etc.,  B.  Co. 
V.  Rosea  (1899),  152  Ind.  412;  Stout  v.  Indianapolis,  etc., 
R.  Co.  (1872),  41  Ind.  149;  Indianapolis,  etc.,  R.  Co.  v. 
Stout  (1S76),  53  Ind.  143. 

4.  In  Hamilton  v,  Jones  (1890),  125  Ind.  176,  it  was 
held  that  the  action  under  §285,  supra,  can  not  be  main- 
tained against  the  personal  representative  of  the  wrong- 
doer, as  a  claim  against  his  estate*  If  the  exception  in 
§283,  supra,  can  not  be  regarded  as  saving  the  cause  of 
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action  from  extinction  in  case  of  the  death  of  the  wrong- 
doer, neither  can  it  be  regarded  as  saving  it  in  case  of  the 
death  of  all  the  beneficiaries  for  whom  alone  the  action  is 
maintainable.  If  there  be  any  right  in  the  personal  repre- 
sentative, in  whose  name  the  action  must  be  brought  and 
maintained,  to  pursue  the  statutory  remedy  after  the  death 
of  the  beneficiary,  such  right  must  be  found  in  the  terms  of 
our  statutes.  The  right  and  the  remedy  being  provided  by 
statute,  the  right  must  be  pursued  in  the  mode  indicated  by 
the  statute,  and  not  otherwise.  See  Loague  v.  Railroad 
(1892),  91  Tenn.  458,  19  S.  W.  430.  In  Tiffany,  Death 
by  Wrongful  Act,  §87,  it  is  said:  "The  action  for  death, 
being  an  action  of  tort,  falls  within  the  common  law  rule 
that  such  an  action  does  not  survive  the  death  of  the  party 
in  whose  favor  it  existed.  It  is  immaterial  that  the  nominal 
plaintiff  is  the  administrator  or  the  state."  In  a  note  to 
§87,  it  is  pointed  out  that  the  remark  in  Jeffersonville,  etc., 
JB.  Co.  V.  Hendricks  (1872),  41  Ind.  48,  77,  that  the  chil- 
dren of  daughters  of  the  intestate  dying  after  the  commence- 
ment of  the  action  would  inherit  the  share  of  such  deceased 
daughters,  was  a  dictum  upon  a  matter  not  involved  in  the 
decision.  Such  unnecessary  expressions  in  that  case  or  other 
cases  in  the  reports  can  not  be  regarded  as  controlling  de- 
cisions.- 

"The  provisions  of  statutes  allowing  actions  of  tort  to 
survive  are  strictly  construed,  so  as  not  to  extend  the  excep- 
tions beyond  the  clear  intent  of  the  legislature."  Wood- 
ward V.  Chicago,  etc.,  B.  Co.  (1868),  23  Wis.  400.  In 
that  case  it  was  also  said:  "The  position  that  the  action 
does  not  abate  because  the  nominal  plaintiff,  the  adminis- 
trator, still  lives  and  is  ready  and  willing  to  prosecute  it, 
seems  scarcely  worthy  of  serious  thought.  The  adminis- 
trator is  a  mere  trustee,  so  made  by  the  statute,  with  power 
to  sue  for  the  benefit  of  his  cestui  que  titist,  or  the  person 
l)eneficially  interested.  He  has  no  right  except  in  virtue  of 
the  right  of  the  real  party  in  interest,  and  if  the  right  of 
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that  party  is  lapsed  or  lost,  so  that  no  recovery  can  be  had 
upon  it,  it  follows  that  the  action  can  be  no  longer  main- 
tained. As  already  observed,  whether  there  is  a  person  in 
being  entitled,  under  the  statute,  to  the  money  recovered, 
and  whom  the  administrator  represents  (our  italics)  is  one 
of  the  facts  in  issue,  which  must  be  proved  before  any 
recovery  can  be  had.  It  appears  that  the  person  so  entitled 
died,  and  that  the  right  of  action  expired  with  him ;  and  for 
that  reason,  if  for  no  other,  the  judgment  of  nonsuit  mi^t 
be  affirmed." 

In  Railroad  v.  Bean  (1895),  94  Tenn.  388,  29  S.  W, 
370,  it  was  held,  under  the  statutes  of  Tennessee,  that  it© 
exclusive  beneficiary  was  that  person  or  class  of  persons 
who  were  entitled  to  the  recovery  at  the  death  of  the  de- 
ceased, when  the  cause  of  action  accrued.  The  statutes  gave 
the  right  of  action  to  the  widow,  and  in  case  there  was  no 
widow  to  the  children  of  the  deceased,  or  to  his  personal 
representative,  for  the  benefit  of  the  widow  or  next  of  kin, 
free  from  the  claims  of  creditors.  .  In  that  case  the  deceased 
left  no  children,  but  left  surviving  him  his  widow  and  his 
father.  The  action  was  brought,  as  it  might  be  under  the 
statutes,  by  the  administrator,  the  widow  being  named  as 
the  beneficiary  in  the  declaration.  The  widow  having  died, 
the  question  was  whether  upon  her  death  the  suit  abated  or 
might  still  be  prosecuted  for  the  benefit  of  the  father,  the 
next  of  kin.  It  was  said :  "The  right  of  recovery  having 
once  vested  in  the  Avidow,  it  did  not  pass,  upon  her  death,  to 
her  personal  representative;  neither  did  it  revert  in  the  next 
of  kin  of  deceased,  for  the  reason  that  no  provision  is  made 
in  the  statute  for  such  contingency.  The  cause  of  action, 
upon  the  death  of  the  person  to  whom  it  survived,  or  for 
whose  benefit  it  might  be  prosecuted,  was  thereby  extin- 
guished. *  *  *  The  right  of  action,  however,  does  not 
pass  to  any  person  or  survive  to  any  beneficiary  excepting 
those  appointed  in  the  statute  as  entitled  to  the  recovery 
when  the  cause  of  action  accrued," 
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When  an  action  is  authorized  by  statute,  to  be  brought  by 
an  individual  in  his  or  her  own  right,  as  a  parent,  what 
may  properly  be  said  as  to  the  right  of  his  or  her  personal 
representative  to  maintain  the  action  for  recovery  on  ae- 
connt  of  what  may  be  regarded  as  loss  to  the  estate  we  need 
not  here  determine.  We  are  of  the  opinion  that  the  action 
under  §285  Bums  1901^  is  not  maintainable  for  any  pur- 
pose after  the  death  of  all  persons  for  whose  exclusive  bene- 
fit, under  the  terms  of  that  section,  the  right  of  action  ac- 
crued upon  the  death  of  the  injured  person,  whether  the 
death  of  such  beneficiaries  be  before  action  brought,  as  pro- 
vided in  that  section,  or  during  its  pendency. 

The  proper  result  was  reached  in  the  court  below.  Judg- 
ment afiirmed. 


Indiana  Natural  Gas  &  Oil  Company  v.  Leer. 

[No.  4,874.     Filed  November  17,  1904.] 

1.  Landloed  and  Tenant. — Oas  and  OH  Lease. — Quiet  Title. — Com- 
plaint,— Sufficiency. — Where  the  landlord  sued  his  tenant  to  quiet 
his  title  to  real  estate  as  against  such  tenant's  gas  and  oil  lease, 
which  provided  that  such  tenant  should  drill  a  well  within  twelve 
months  from  the  date  of  such  lease,  or  thereafter  pay  $20  per  year 
until  said  well  is  drilled,  and  wpou  failure  such  lea.se  to  be  void, 
such  landlord  to  have  gas  from  the  wells  free,  and  such  tenant  to 
furnish  the  landlord  gas  by  the  first  of  November,  1889,  in  lieu  of 
rentals,  and  the  complaint  alleged  that  no  well  had  been  drilled  nor 
payment  of  rentals  made;  that  such  landlord  had  received  nothing 
in  consideration  of  such  lease;  that  the  real  consideration  was  the 
sinking  of  wells  on  such  premises ;  that  the  immediate  territory  was 
being  operated  and  the  gas  and  oil  being  taken  from  such  landlord's 
premises ;  that  such  landlord  had  notified  tenant  to  develop  such 
lands ;  that  such  tenant  had  failed  and  refused  so  to  do  and  still 
refused,  such  complaint  was  sufficient  on  demurrer,     p.  64. 

2.  Acknowledgment. — Signature  of  Notary. — Where  the  body  of  a 
notary's  certificate  contains  his  name  describing  him  as  a  notary 
public  it  is  immaterial  whether  he  appends  "notary  public"  to  his 
name  at  the  end  of  such  certificate,     p.  64. 

3.  Landlord  and  Tenant. — Oas  and  Oil  Lease. — Quiet  Title. — An- 
swer,— Sufficiency. — Where  the  landlord  sued  his  tenant  to  quiet  title 
as  against  tenant's  gas  and  oil  lease,  for  failure  to  develop  such  lands 
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and  pay  the  rentals,  such  tenant  answered  that  he  had  always  fur- 
nished such  landlord  gas  in  lieu  of  the  rentals  provided,  which  had 
been  accepted  by  such  landlord  in  lieu  of  all  rentals ;  and  that  no 
other  claim  had  been  made  by  such  landlord  until  the  bringing  of  this 
action,  such  an&wer  is  sufficient,     p.  65. 

From  Delaware  Circuit  Court ;  J.  G.  Lefflcr,  Judge. 

Action  by  Charles  Leer  against  the  Indiana  Natural  Gas 
&  Oil  Company.  From  a  decree  for  plaintiflF,  defendant 
appeals.    Reversed, 

W.  0.  Johnson,  Frank  Ellis,  J.  C.  Blachlidge,  C.  C. 
Shirley  and  Conrad  Wolf,  for  appellant. 
C.  T,  Parker,  for  appellee. 

Robinson,  J. — Suit  to  quiet  title.  The  first  paragraph 
of  complaint  is  the  ordinary  action  to  quiet  title.  The  sec- 
ond paragraph  avers  that  appellee  OAvns  in  fee  the  northeast 
quarter  of  the  northwest  quarter  of  section  thirty-six,  de- 
riving his  title  September  21,  1895,  by  deed  from  the  heirs 
of  Isaac  Rybolt,  deceased;  that  on  April  3,  1889,  Isaac  Ry- 
bolt  signed  and  acknowledged  a  written  instrument  by 
which,  in  consideration  of  $10  and  the  covenants  therein 
contained,  he  "hereby  grants  to  Smith  r.nd  Zicgler,  heirs  or 
assigns,  all  the  gas  and  oil  in  and  under"  the  north  half 
of  the  northwest  quarter  of  section  thirty-six;  grantees  to 
have  the  exclusive  riojht  to  enter  on  the  land  and  drill  for  oil 
or  gas,  erect  buildings,  machinery,  and  the  like,  grantors 
to  use  the  land  for  farming  purposes;  the  grantees  agreed 
"to  drill  a  well  upon  said  premises  within  twelve  months 
from  this  date,  or  thereafter  pay  to  the  first  party  a 
yearly  rental  of  $20  until  said  well  is  drilled ;"  upon  fail- 
ure to  pay  the  rental  when  due,  the  instrument  should  be 
null  and  void,  and  neither  party  should  be  held  to  any  ac- 
crued liability;  grantor  to  have  one-eighth  of  the  oil  pro- 
duced, $25  for  the  first  and  $200  for  each  subsequent  gas- 
well  so  long  as  gas  was  transported  off  of  the  premises; 
grantor  to  have,  "free  of  expense,  gas  from  the  well  or  wells, 
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to  use  at  his  own.  risk  to  light  and  heat  the  dwellings  on  the 
premises;"  the  grantees  "may  at  any  time  reconvey  thi^ 
grant,  and  thereupon  this  instrument  shall  be  null  and 
void."  "It  is  understood  that  second  party  will  furnish 
first  party  gas  in  lieu  of  rental  by  the  1st  of  November, 
1889,  or  this  lease  shall  be  null  and  void."  The  complaint 
avers  that  the  instniment  was  afterwards  assigned  to  ap- 
pellant ;  that  no  well  has  been  drilled  or  any  payment  made 
thereon,  and  that  appellee  has  received  nothing  in  con- 
sideration for  appellant's  holding  the  grant;  that  the  con- 
sideration therefor  was  the  development  and  exploration  for 
gas  and  oil,  to  the  end  that  both  grantor  and  grantee 
should  share  its  profits ;  that  the  immediate  adjoining  terri- 
tory is  being  operated,  and  gas-wells  have  been  put  down 
and  are  being  put  down  on  all  sides  of  appellee's  land,  and 
are  and  will  take  all  the  oil  and  gas  from  beneath  appellee's 
land ;  that  appellant  is  holding  the  same  for  speculative  pur- 
poses ;  that  heretofore,  and  for  a  long  time  prior  to  the  bring- 
ing of  this  suit,  appellee  notified  appellant  to  develop  the 
land,  and  that  if  the  same  was  not  dev^eloped  at  once  he  de- 
manded a  surrender  and  reconveyance  and  release  of  record ; 
that  appellant  failed  and  refused  to  drill  and  operate 
thereon  after  such  notice,  and  still  refuses  to  do  so.  The 
demurrer  to  the  second  paragraph  of  complaint  w^as  over- 
ruled. 

Appellant's  amended  answer  alleges  that  on  April  3, 
18S9,  Isaac  Rybolt  owTied  in  fee  the  land  described  in  the 
complaint,  together  with  forty  acres  adjoining;  that  both 
tracts  composed  one  body  of  land,  and  was  held  by  and 
o^vned  by  Kybolt  as  one  farm ;  that  on  the  above  date  Ry- 
bolt executed  the  -written  instrument;  that  the  grantees  as- 
signed the  same  to  appellant;  that  in  June,  1891,  the  real 
estate  was  divided,  and  the  northw'ost  quarter  of  the  north- 
west quarter  of  section  thirty-six  became  the  property  of 
John  Ryl)olt,  and  he  was  at  the  beginning  of  this  action 
owner  of  the  same;  that  the  only  dw-elling-house  or  houses 
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on  any  part  of  the  eighty  acres  on  April  3,  1889,  or  at  any 
time  since,  was  and  is  on  the  forty  acres  owned  by  John 
Rybolt;  that  no  dwelling-house  has  been  upon  that  part  of 
the  land  described  in  the  complaint ;  that  it  was  mutually 
understood  and  agreed  by  the  parties  to  the  instrument 
that  the  grantees  and  their  successors  should  furnish  gas 
free  for  the  dwellings  on  the  premises  at  the  time  of  the 
making  of  the  conveyance,  in  lieu  of  all  rentals  mentioned 
therein;  that  at  all  times  since  the  parties  have  so  con- 
sidered it,  and  appellant  and  its  predecessors  have  at  all 
times  furnished  gas  free  to  the  dwelling-house,  and  the 
same  has  been  accepted  by  Isaac  Rybolt  and  his  successor 
John  Rybolt,  in  lieu  of  all  rentals ;  that  at  and  prior  to  the 
time  appellee  purchased  the  real  estate  he  had  notice  of  the 
conveyance  of  April  3,  1889,  and  notice  of  such  practical 
construction  placed  thereon  by  appellant  and  his  grantors 
and  Isaac  and  John  Rybolt,  and  of  the  furnishing  of  gas 
free;  that  no  other  claim  has  ever  been  made  under  the  con- 
veyance until  the  bringing  of  this  action ;  that  the  grantees 
paid  Isaac  Rybolt  $10,  provided  to  be  paid  in  the  contract, 
which  was  accepted  by  him  in  consideration  thereof;  that 
the  grant  has  never  been  re(^onveyed  by  appellant  or  its 
predecessors,  or  that  any  rights  granted  therein  have  ever 
been  abandoned;  that  appellant  disclaims  all  interest  in 
the  land  except  as  alleged  in  the  answer.  The  demurrer  to 
this  answer  was  sustained. 

Overniling  the  demurrer  to  the  second  paragraph  of  com- 
plaint and  sustaining  the  demurrer  to  the  answer  are  as- 
signed as  errors. 

1.  FoHowing  the  reasoning  in  the  case  of  Consumers 
Gas  Trust  Co.  v.  Littler  (1904),  162  Ind.  320,  we  think 
the  complaint  must  be  held  sufficient. 

2.  The  fact  that  the  notary  public  before  w^hom  the 
instrument  ^vas  acknowledged  did  not  attach  the  words 
^'notary  public"  to  his  signature  is  immaterial,  as  the  body 
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of  the  acknowledgment  sets  ont  his  name  and  states  that  he 
is  a  notary  public. 

3.  The  grantees  agreed  to  drill  a  well  within  twelve 
months  from  April  3,  1889,  or  thereafter  pay  a  yearly 
rental  of  $20  until  the  well  was  drilled ;  that  is,  the  grantees 
had  the  twelve  months  within  which  to  drill  a  well,  and  if, 
at  the  end  of  that  time,  no  well  had  been  drilled,  they  were 
thereafter  to  pay  the  yearly  rental.  The  grantees  further 
agreed  to  furnish  the  grantor  gas  to  light  and  heat  the 
dwellings  on  the  premises,  with  pipe  to  conduct  the  same, 
all  free  of  expense ;  but  this  free  gas  was  to  be  from  "the 
well  or  wells  in  use."  This  evidently  means  this  gas  was  to 
come  from  a  well  or  wells  on  the  premises.  This  free  gas 
might  or  might  not  be  furnished  before  the  closing  part  of 
the  first  year.  The  grantees,  under  the  agreement,  could 
complete  the  first  well  any  time  before  the  expiration  of  the 
twelve  months,  and  not  until  the  well  on  the  premises  was 
completed  was  the  grantor  to  have  free  gas  under  the  above 
clause.  Another  clause  was  added  that  "it  is  understood 
that  second  party  will  furnish  first  party  gas,  in  lieu  of 
rental,  by  the  1st  of  November,  1889,  or  this  lease  shall  be 
null  and  void."  As  the  other  parts  of  the  instrument  did 
not  bind  the  grantees  to  pay  any  rental  or  furnish  any  free 
gas  during  the  first  year,  this  provision  might  have  been 
intended  to  cover  that  year.  But  as  the  other  provisions 
only  conditionally  bound  the  grantees  to  furnish  free  gas, 
and  as  the  furnishing  of  free  gas  was  manifestly  one  of  the 
inducements  that  led  to  the  making  of  the  contract,  the 
clause  could  be  construed  as  the  answer  alleges  the  parties 
did  construe  it.  In  order  to  get  gas  at  an  earlier  date,  and 
not  depend  upon  the  uncertainty  of  finding  gas  on  the 
premises,  free  gas  was  to  be  furnished  by  November  18,  in 
lieu  of  rental.  The  answer  alleges  that  free  gas  has  at  all 
times  been  furnished  for  the  only  dwelling  on  the  premises, 
and  has  been  accepted  in  lieu  of  rentals,  and  that  appellee 
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purchased  the  land  in  question  with  full  notice  and  knowl- 
edge of  the  conveyance  and  of  the  construction  that  had 
been  given  the  contract,  and  that  no  other  claim  has  ever 
been  made  imder  the  conveyance  until  the  bringing  of  this 
action.  The  complaint  was  filed  February  5,  1902.  It 
can  not  be  said  that  appellee  was  an  innocent  purchaser. 
The  answer  shows  that  appellee  is  attempting  to  terminate 
the  lease  at  a  time  when  appellant  is  doing  what  it  agreed 
to  do.  We  do  not  mean  to  say  that  the  lease  or  grant  may 
be  continued  indefinitely  without  an  effort  to  develop  the 
territory  for  oil  or  gas.  See  Consumers  Oas  Trtist  Co.  v. 
Littler,  supra;  Consumers  Oas  Trust  Co.  v.  Crystal  TFinr 
dow  Glass  Co.  (1004),  163  Ind.  190;  Consumers  Gas  Trust 
Co.  V.  Inh  (1904),  163  Ind.  174;  Consumers  Gas  Trust 
Co.  V.  Worth  (1904),  163  Ind.  141;  Consumers  Gas  Trust 
Co.  V.  Howard  (1904),  163  Ind.  170.  It  can  not  be  said 
that  the  lease  was  at  an  end  from  the  death  of  Isaac  Rybolt, 
even  though  possession  had  not  been  taken.  If  the  lessees 
had  not  obligated  themselves  to  perform  any  covenant,  the 
case  might  be  different;  but  they  agreed  to  drill  a  well 
within  a  certain  time,  or  thereafter  pay  a  yearly  rentaL 

The  demurrer  to  the  answer  should  have  been  overruled.. 
Judgment  reversed. 


Muller  v.  Fowler  et  al. 

[No.  4,835.     Filed  June  21,  1904.     Rehearing  denied  October  14,  1904. 

Transfer  denied  November  17,  1904.] 

Descent  and  DiSTRmuTiON. — Liabiliiicg  of  Heirs  to  Creditors. — Cov- 
enant,— Breach, — Complaint, — Where,  in  an  action  for  breach  of  a 
covenant  made  by  a  decedent,  the  complaint  failed  to  allege  that  the 
defendants  themselves  had  done  or  omitted  to  do  any  act  rendering 
them  liable,  or  that  they  occupied  any  relation  to  plaintiff  fixing  upon 
them  any  responsibility ;  or  that  they  or  any  of  them  were  heirs, 
devisees  or  distributees  of  such  decedent,  or  had  received  any  prop- 
erty from  any  decedent's  estate,  or  that  any  property  had  descended 
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or  been  devised  to  any  of  them,  such  complaint  was  insufficient ; 
since  by  statute  (§3344  Burns  1901,  §2925  R.  S.  1881)  lineal  and 
collateral  warranties  with  all  of  their  incidents  are  abolished,  and 
the  heirs  and  devisees  are  liable  on  their  decedent's  covenant  or  agree- 
ment only  to  the  extent  of  the  property  received  from  such  decedent, 
and  by  statute  (§2597  Burns  1901,  §2442  R.  S.  1881)  the  heirs, 
devisees  and  distributees  of  a  decedent  (under  certain  conditions) 
shall  be  liable  to  the  extent  of  the  property  received  from  such  dece- 
dent to  a  creditor  of  such  decedent. 

From  Tippecanoe  Circuit  Court;  72.  P.  Dellart,  Judge. 

Action  by  Bemliard  Muller  against  James  M.  Fowler 
and  others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed, 

Otto  Gresham  and  /.  F,  McHugh,  for  appellant. 
E.  P.  Hammond,  W.  V.  Stuart,  D,  W.  Simms,  A.  L., 
Kumler  and  T.  F.  Gaylord,  for  appellees. 

Bij^.cK,  C.  J. — The  appellant  Bernhard  Muller,  August 
30,  1890,  filed  his  complaint  against  James  M.  Fowler, 
Moses  FoAvler  Chase,  Charles  II.  Duhme  and  Ophelia  F. 
Duhme,  the  appellees,  and  Eliza  Fowler.     The  last  named 
defendant's  death  was  suggested,  and  as  to  her  the  action 
abated.    Pemurrers  to  the  complaint  for  want  of  sufficient 
facts,  filed  by  the  other  defendants,  the  appellees,  were  sus- 
tained.    In  the  complaint  it  was  alleged:     That  prior  to 
January  17,  1880,  Moses  Fowler  represented  himself  to  be 
the  owTier  of  the  north  one-half  of  section  seventeen,  town- 
ship twenty-four  north,  range  nine  west,  in  Benton  county, 
Indiana,  Avhich  he  was  then  desirous  of  selling,  and  which 
was  inclosed  by  a  fence;  that  the  fence  on  the  supposed  west 
side  of  this  half  section  was  on  a  line  designated  by  said 
Piloses  Fowler,  built  in  1887  by  him  and  Alfred  II.  Trego, 
who,  a  short  time  prior  to  the  erection  of  the  fence,  pur- 
chased from  said  Fowler  section  eighteen  in  the  same  town- 
ship and  range ;  that  the  line  of  this  west  fence  was  desig- 
nated by  said  Fowler  on  the  division  line  between  sections 
seventeen  and  eighteen,  established  pursuant  to  a  survey  of 
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said  sections  in  1869  by  the  siin'^eyor  of  Benton  county,  act- 
ing at  the  instance  of  said  Fowler  and  one  Alexander,  who 
were  then  the  joint  owners  of  both  of  these  sections ;  that 
section  eighteen  is  in  the  western  range  of  sections  in  town- 
ship twenty-four,  and  lies  immediately  west  of  section 
seventeen,  and,  by  the  original  survey  of  the  United  States 
government,  section  eighteen  is  short  of  being  a  full  section 
by  about  sixty  acres,  while  section  seventeen  is  a  full  section 
of  640  acres;  that  said  survey  of  1869  was  incorrect,  and 
the  division  line  established  thereby  between  sections  seven- 
teen and  eighteen  is  not  the  true,  division  line,  being  too  far 
east,  according  to  the  survey  of  the  government  of  the 
United  States,  and  the  effect  of  the  survey  of  1869  and  the 
division  line  established  thereby,  on  the  line  of  said  fence, 
is  to  make  section  seventeen  short  of  a  full  section  by  about 
sixty  acres,  and  section  eighteen  a  full  section  of  640  acres ; 
that  the  appellant  having  in  view  the  purchase  of  the  west 
one-half  of  the  northwest  one-fourth  of  "section  aforesaid," 
and  no  knowledge  of  the  survey  of  1869,  was  assured  by  the 
agents  who  were  authorized  to  make  and  were  making  sale 
of  lands  for  Fowler  that  said  section  seventeen  was  a  full 
section ;  that  the  north  half  thereof,  inclosed  by  said  fence, 
and  running  to  the  lands  of  said  Trego,  contained  320  acres ; 
that  the  west  half  of  the  northwest  quarter  contained  eighty 
acres ;  that,  by  the  original  entries  in  the  tract  books  of  the 
office  of  the  recorder  of  Benton  county,  said  section  seven- 
teen was  a  full  section,  which  is  a  fact;  and  that  Moses 
Fowler  would  make  good  any  deficiency  there  might  be  in 
case  at  any  time  a  shortage  might  be  discovered,  in  the  event 
of  a  purchase  by  the  appellant ;  that  the  appellant,  January 
17,  1889,  relying  on  the  representations  of  said  Moses 
Fowler,  made  through  his  agents,  "which  he  believes  would 
be  duly  kept  and  observed  were  Moses  Fowler  living," 
purchased  from  said  Fowler,  at  the  agreed  piice  of  $32.50 
per  acre,  eighty  acres  of  land,  being  the  west  one-half  of 
the  northwest  one-fourth  of  said  section  seventeen,  town- 
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ship  twenty-four  north,  range  nine  west ;  that  the  purchase 
was  made  by  the  acre,  and  not  at  a  gross  ^um;  that  the 
aggregate  price  agreed  upon  and  paid  by  the  appellant  to 
said  Moses  Fowler  was  t$2,600 ;  that  on  said  day  Moses  and 
Eliza  Fowler  executed  to  the  appellant  their  general  war- 
ranty deed,  a  copy  of  wliich  is  made  part  of  the  complaint 
as  an  exhibit.  This  exhibit  is  the  copy  of  a  warranty  deed 
purporting  to  be  executed  by  Moses  Fowler  and  Eliza 
Fowler,  his  wife,  whereby  they  conveyed  and  warranted 
to  the  appellant,  the  west  half  of  the  northwest  quarter  of 
section  seventeen,  etc,  "containing  eighty  acres,  more  or 
less." 

It  was  further  alleged  that  on  the  same  day  the  appel- 
lant was  by  said  Moses  Fowler  put  into  possession  of  eighty 
acres  of  ground  extending  east  from  the  fence  built  on  the 
line  of  the  survey  of  1869 ;  that  he  has  paid  taxes  thereon, 
improved  tlie  same,  and  built  a  house  and  bam  thereon, 
and  the  land  is  now  worth  $75  per  acre;  that  afterward, 
on  the  same  day,  Moses  Fowler  sold  to  one  Peter  Joseph 
Muller,  the  northeast  quarter  and  the  east  half  of  the 
northwest  quarter  of  said  section  seventeen,  and  possession 
thereof  was  afterward  taken  by  Peter  Joseph  Muller,  but 
the  possession  of  the  appellant  of  the  eighty  acres  conveyed 
to  him  by  Closes  Fowler  was  not  disturbed  until  as  herein- 
after stated ;  that  September  15,  1893,  by  a  survey  of  ap- 
pellajit's  lands,  the  lands  of  Peter  Joseph  Mujler  and 
Alfred  H.  Trego,  it  was  first  discovered  that  there  was  a 
shortage  in  the  north  half  of  section  seventeen  of  twenty- 
eight  and  forty-nine  hundredths  acres,  and  an  excess  of 
that  amount  in  section  eighteen,  and  thereupon  said  Trego, 
claiming  he  had  paid  said  Fowler  for  a  full  section,  ap- 
pealed from  said  survey  of  1893,  which  was  set  aside  by 
the  circuit  court  of  Benton  county  because  there  was  in- 
formality in  the  notice  thereof,  and  a  resurvey  was  ordered, 
which  was  had  April  14,  1896,  by  which  the  accuracy  of  the 
sur\*ey  of  1893  was  demonstrated,  and  the  northwest  comer 
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of  section  seventeen  was  placed  328.28  feet  west  of  the 
point  as  designated  in  the  survey  of  1869 ;  that  thereupon 
said  Trego  appealed  again  to  the  circuit  court  of  Benton 
county,  where  the  cause  was  heard  in  December,  1898,  and 
although  the  court  found  that  the  sun^ey  of  1869  was  in- 
correct, and  not  conducted  pursuant  to  the  statutes  and 
regulations  in  such  cases  provided,  yet,  because  there  had 
been  no  appeal  therefrom  within  three  years,  it  was  held 
to  have  become  final  and  conclusive,  and  thereupon  said 
court  set  aside  the  survey  of  April  14,  1896,  and  adjudged 
the  division  line  between  section  seventeen  and  eighteen 
according  to  the  survey  of  1869  to  be  final  and  conclusive, 
and  entered  judgment  against  the  appellant  and  Peter 
Joseph  Muller  for  costs;  that  thereupon,  June  1,  1899, 
Peter  Joseph  ^fuller,  imder  his  deed  from  Moses  Fowler, 
demanded,  under  threat  of  legal  proceedings,  of  the  appel- 
lant possession  of  the  east  tAventy-cight  and  forty-nine  hun- 
dredths acres  of  the  eighty  acres  so  occupied  by  the  appel- 
lant, under  the  purchase  by  him  from  Moses  Fowler; 
and  thereupon,  to  save  further  costs  and  expenses,  he 
yielded  up,  June  15,  1899,  possession  of  said  twenty-eight 
and  forty-nine  hundredths  acres  to  Peter  Joseph  Muller; 
that  under  and  by  the  judgment  of  the  circuit  court  of  Ben- 
ton county,  said  Trego  has  obtained  title  of  twenty-eight  and 
thirty  hundredths  acres' of  said  section  seventeen,  and  the 
title  thereto  has  failed  and  been  lost  to  the  appellant  by 
paramount  title  and  due  course  of  law,  and  the  covenant 
of  warranty  in  the  deed  of  said  IMoscs  Fowler  and  Eliza 
Fowler  to  appellant  has  been  broken,  which  breach  appel- 
lant avers  occurred  in  December,  1898,  by  reason  of  which 
broach  he,  on  June  15,  1899,  lost  possession  of  twenty-eight 
and  forty-nine  hundredths  acres  of  the  eighty  acres  into 
possession  of  which  he  was  placed  by  Moses  Fowler  Janu- 
ary 17,  1889 ;  that  August  20,  1889,  Moses  Fowler  died, 
and  April  1,  1891,  his  estate  was  settled;  "that  said  James 
M.  Fowler,  Moses  FoAvler  Chase,  Charles  Duhme,  Ophelia 
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P.  Duhme  and  Eliza  Fowler  have  received  from  the  said 
Moses  Fowler  both  real  and  personal  property  of  the  value 
of  $1,000,000;  that  the  said  Moses  Fowler  Chase,"  etc. 
"\\>Tierefore,  plaintiff  prays  and  demands  judgment  for 
$2,500,  and  all  proper  relief." 

It  would  seem,  from  the  briefs,  to  have  been  intended, 
in  the  closing  portion  of  the  complaint,  which  we  have 
quoted  from  the  record,  to  allege  that  Moses  Fowler  Chase 
was  a  minor,  and  to  ask  the  appointment  of  a  guardian  ad 
litem  for  him.  It  is  not  shown  that  any  guardian  was  ap- 
pointed. March  20,  1903,  he  appeared  by  his  attorneys 
and  separately  demurred  to  the  complaint. 

Section  2597  Bums  1901,  §2442  E.  S.  1881,  provides  as 
follows:  "The  heirs,  devisees  and  distributees  of  a  dece- 
dent shall  be  liable,  to  the  extent  of  the  property  received  by 
them  from  such  decedent's  estate,  to  any  creditor  whose 
claim  remains  unpaid,  who,  six  months  prior  to  such  final 
settlement,  was  insane,  an  infant,  or  out  of  the  State ;  but 
such  suit  must  be  brought  within  one  year  after  the  disabil* 
ity  is  removed;  Provided,  that  suit  upon  the  claim  of  any 
creditor  out  of  the  State  must  be  brought  within  two  years 
after  such  final  settlement." 

By  §3344  Bums  1901,  §2925  R,  S.  1881,  it  is  provided: 
^'Lineal  and  collateral  warranties,  with  all  their  incidents, 
are  abolished;  but  the  heirs  and  devisees  of  every  person 
who  shall  have  made  any  covenant  or  agreement  shall  be 
answerable  upon  such  covenant  or  agreement  to  the  extent 
of  the  property  descended  or  devised  to  them,  and  in  the 
manner  prescribed  by  law." 

The  action  appears  to  have  been  based  upon  the  deed  of 
conveyance,  the  appellant  seeking  recovery  for  a  breach  of 
covenant  therein.  It  is  not  sho^^Ti  by  the  complaint  that  the 
parties  whose  demurrers  were  sustained  had  themselves 
incurred  any  liability  by  their  contract  or  through  their  act 
or  omission,  or  that  they  sustained  any  relation  upon  which, 
with  attendant  cir^iumstances,  responsibility  to  the  appel- 
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lant  could  be  based.  It  is  not  shown  that  they  or  any  of 
them  weEP  heirs,  devisees  or  distributees  of  any  decedent, 
or  had  received  any  property  from  any  decedent's  estate, 
or  that  any  property  had  descended  or  been  devised  to  them 
or  any  of  them.  It  is  alleged  that  Moses  Fowler  died  Au- 
gust 20,  1S89,  whether  testate  or  intestate  is  not  shown, 
and  that  his  estate  was  settled  April  1,  1891,  and  that  the 
defendants  "have  received  from  the  said  Moses  Fowler" 
both  real  and  personal  property,  etc.  Without  a  showing 
of  a  relation  of  the  demurring  defendants  to  the  estate  of 
tlie  decedent  there  could  be  no  recovery  against  them.  The 
want  of  such  a  showing  is  a  manifest  infirmity  of  the  com- 
plaint of  such  material  character  that  it  is  plain  that  the 
action  of  the  court  in  sustaining  the  demurrers  was  not 
erroneous. 

Other  questions  to  some  extent  agitated  by  counsel  need 
not  be  discussed ;  for,  however  they  might  be  decided,  there 
could  not  be  a  reversal  of  the  judgment. 
.  Judgment  affirmed. 


Anable  v.   Board  of  Commissioners  of  the 
County  of  Montgomery. 

[No.    4,881.     Filed   June  9,    1904.     Rehearing   denied    November   17, 

1904.] 

1.  Health. — Poicers  of  Board. — Authority, — By  §6718  Burns  1894. 
Acts  1891,  p.  15,  §8,  the  board  of  commissioners  of  a  county  are 
ex  officio  a  board  of  health,  and  it  is  their  duty  "to  protect  the  public 
health  by  the  removal  of  causes  of  diseases  when  known,  and  in  all 
cases  to  take  prompt  action  to  arrest  the  spread  of  contagious  dis- 
eases," and  in  the  exercise  of  their  discretion  within  the  authority 
conferred  such  board's  acts  nave  the  force  of  an  act  of  the  legisla- 
ture, the  whole  authority  of  the  State  being  included  and  delegated, 
p.  75. 

2.  Same. — Legislative  Powers  of  Board. — Police  Power. — Private 
Property. — Invasion  of. — Judicial  Question. — While  the  action  of  a 
board  of  health  is  usually  legislative,  and  not  subject  to  review  by 
the  courts,  yet  under  the  guise  of  the  police  power  of  the  State, 
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personal  and  property  rights  can  not  arbitrarily  be  stricken  down, 
*  and  if  such  rights  are  so  invaded,  such  board's  action  is  open  to 
review  by  the  courts,    p.  75. 

3.  Police  Poweb. — Hospital, — Destruction  of  Private  Property. — 
Compensation, — Where  a  board  of  health  provides  for  the  erection 
of  a  hospital  for  the  benefit  of  the  public  health,  and  such  erection 
destroys  the  value  of  private  property,  such  action  will  be  upheld 
by  the  courts  only  when  most  clearly  and  unequivocally  authorized, 
the  distinction  being  kept  clearly  in  view  between  private  property 
contaminated  with  contagious  disease,  and  that  which  is  not  dan- 
gerous to  the  public  health,    p.  75. 

4.  Same. — Destruction  of  Private  Property, — Justification, — ^Where 
plaintiffs  private  property  has  been  destroyed  by  the  State  or  one 
of -its  municipalities,  it  is  not  a  sufficient  answer  in  justification  to  , 
say  that  the  act  of  destruction  complained  of  was  performed  in  the 
exercise  of  the  police  power,  but  such  answer  must  show  that  it  was 
in  the  proper  exercise  of  such  power,  taking  into  consideration  all 
of  the  circumstances,     p.  77. 

5.  Same. — Orant  to  MunicipaUty. — Presumption, — Where  the  State 
directs  some  specific  act  to  be  done,  which,  without  such  authoriza- 
tion would  constitute  a  private  nuisance,  but  does  not  give  specific 
directions  how  the  same  shall  be  done,  it  can  not  be  presumed,  in 
the  absence  of  a  public  necessity  therefor,  that  the  State  would  so 
exercise  such  power  as  to  injure  private  property,     p.  77. 

6.  Municipal  Cobpobations. — Statutory  Powers, — Contagious  Dis- 
eases.— Hospital. — Private  Property. — Where  a  statute  makes  it  the 
duty  of  the  county  board  of  health  "in  all  cases  to  take  prompt 
action  to  arrest  the  spread  of  contagious  diseases,"  if  such  board 
decides  to  build  a  hospital  in  such  manner  as  to  injure  or  destroy 
private  property,  it  Qiust  be  shown  in  justification  thereof  either 
that  such  act  was  expressly  authorized  by  statute  or  is  plainly  and 
necessarily  implied  from  the  powers  expressly  conferred,  and  the  bur- 
den of  showing  such  justification  is  on  such  board,     p.  77. 

From  Montgomery  Circuit  Court ;  Jere  West,  Judge. 

Action  by  Charles  Anable  against  the  Board  of  Commis- 
sioners of  the  County  of  Montgomery.  From  a  decree  for 
defendant,  plaintiff  appeals.    Reversed. 

G.  D.  Hurley  and  H.  D,  Yancleave,  for  appellant. 
Benjamin  Crane,  (7.  M,  McCabe  and  /.  C.  Dwiggins,  for 
appellee. 

KoBixsoN^  J. — Suit  by  appellant  for  damages  because  of 
the  location  and  maintenance  of  a  pesthouse  near  his  land. 
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The  complaint,  to  which  a  demurrer  was  sustained,  avers 
that  appellant  owns  alx)ut  ten  acres  of  land,  described,  just 
north  of  the  city  limits  of  Crawfordsville,  in  a  populous  dis- 
trict, and  that  th^  adjacent  land  is  built  up  and  used  for 
residences;  that  appellant's  land  is  susceptible  of  being  plat- 
ted and  sold  for  suburban  home  sites,  and  for  that  purpose 
was  on  January  11,  1901,  worth  $2,000,  and  for  all  other 
purposes  $1,750;  that  on  the  above  date  the  county  owned 
a  poor-farm  of  140  acres,  lying  north  and  east  of  appellant's 
land,  and  for  a  long  time  prior  thereto  had  maintained  on 
the  north  line  thereof  a  county  pesthouse  for  the  detention 
and  treatment  of  smallpox  patients,  and  as  thus  located  did 
not  in  any  way  interfere  with  the  value  of  appellant's  land 
for  building  sites ;  that  on  the  above  date  appellee,  in  lawful 
session,  wrongfully  ordered,  of  record,  the  secretary  of  the 
board  of  health  to  remove  the  pesthouse  to  the  southwest 
comer  of  the  poor-farm,  on  land  abutting  appellant's  land, 
and  ordered  the  secretary  to  build  extensions  thereto,  and 
do  such  other  things  as  were  necessary  for  the  arrest  of  an 
epidemic  of  smallpox  then  prevailing  in  the  county;  that 
pursuant  to  such  order  the  secretary  moved  the  same,  built 
additions  thereto,  and  erected  water-closets  adjacent  there- 
to within  ten  feet  of  appellant's  land ;  that  upon  completion 
of  the  same  appellee  wrongfully  confined  therein  a  large 
number  of  persons  afilicted  with  smallpox,  and  wrongfully 
burned  and  buried  on  the  premises  clothing  of  persons  so 
afflicted,  and  deposited  dangerous  excretions  from  patients 
in  the  vaults  adjacent  to  appellant's  land;  that  by  reason  of 
those  wrongful  acts  and  the  wrongful  removal  and  perma- 
nent maintenance  of  the  pesthouse  as  above  stated,  and  the 
treatment  of  smallpox  patients  therein,  the  value  of  appel- 
lant's land  has  been  and  is  totally  destroyed  for  platting  for 
home  sites  and  for  all  other  purposes,  and  the  enjoyment  of 
the  same  by  appellant  is  destroyed ;  that  appellant's  only 
place  of  ingress  and  egress  to  and  from  his  land  is  by  passing 
within  ten  {ooX  of  such  pesthouse;  that  the  same  is  offensive 
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to  the  sight,  dangerous  to  appellant's  premises,  an  obstruc- 
tion to  the  free  use  of  appellant's  property,  a  nuisance,  and 
totally  destroys  the  value  of  appellant's  land  for  any  pur- 
pose whatever. 

1.  Appellee,  constituting  a  board  of  health  ex  officio  for 
the  county,  is  charged  with  the  duty  "to  protect  the  public 
health  by  the  removal  of  causes  of  diseases  when  kno^vn, 
and  in  all  cases  to  take  prompt  action  to  arrest  the  spread  of 
contagious  diseases."  Section  6718  Bums  1894,  Acts  1891, 
p.  15,  §8.  The  legislature  has  not  attempted  to  designate 
the  means  that  shall  be  employed,  nor  the  manner  in  which 
the  powers  may  be  exercised,  by  the  board  in  preventing  the 
spread  of  contagious .  diseases,  but  has  left  these  matters 
to  the  health  board's  discretion  within  the  authority  con- 
ferred. An  act  done  by  the  board  by  virtue  of  statutory 
authority  has,  within  the  board's  jurisdiction,  the  force  of 
an  act  of  the  legislature.  Within  the  scope  of  the  power 
granted,  the  whole  authority  of  the  State  is  included  and 
delegated.  See  Swindell  v.  State,  ex  rel,  (1895),  143  Ind. 
153,  35  L.  R.  A.  50;  CUy  of  Salem  v.  Eastern  R, 
Co.  (1868),  98  Mass.  431,  96  Am.  Dec.  650. 

2.  And  while  it  is  true  that  an  act  done  by  a  munici- 
pality for  the  protection  of  the  public  health  presents,  gen- 
erally, a  legislative  question  not  subject  to  review  by  the 
courts,  yet,  as  said  in  Blue  v.  Beach  (1900),  155  Ind.  121, 
131,  50  L.  R.  A.  64,  80  Am.  St.  195:  "Such  measures  or 
means  must  have  some  relation  to  the  end  in  view,  for, 
under  the  mere  guise  of  the  police  power,  personal  rights 
and  those  pertaining  to  private  property  will  not  be  per- 
mitted to  be  arbitrarily  invaded  by  the  legislative  depart- 
ment; and  consequently  its  determination,  under  such  cir- 
cumstances, is  not  final,  but  is  open  to  review  by  the 
courts.'^  See  In  re  Jacobs  (1885),  98  N.  Y.  98,  58  Am. 
Rep.  636. 

3.  If  appellee's  right  to  locate  the  pesthouse  where  it 
baa  located  it  is  absolute,  the  pesthouse  is  not  a  nuisance  per 
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86,  nor  would  the  placing  of  persons  therein  afflicted  with 
smallpox  be  -wrongful.  A  pesthouse  is  a  public  necessity. 
It  is  authorized  by  law.  Its  erection  being  legal  it  could 
not  be  a  nuisance  per  se.  A  right  of  action  might  arise  if 
such  a  house  were  negligently  or  wrongfully  conducted 
(Haag  v.  Board,  etc.  (1878),  60  Ind.  511,  28  Am.  Rep. 
654),  but  the  pleading  does  not  present  this  question.  It 
IS  averred,  among  other  things,  that  appellant's  property, 
suitable  for  residences,  and  in  a  populous  locality,  has 
been  rendered  worthless,  and  that  the  only  place  of  ingress 
and  egress  to  and  from  his  land  is  by  passing  within  ten 
feet  of  the  pesthouse.  It  is  quite  true  that  the  distinction 
must  be  kept  in  view  between  the  exercise  of  the  police 
power  and  the  exercise  of  the  right  of  eminent  domain — that 
in  the  latter  case  actual  compensation  must  be  made  to  the 
owner  for  property  taken  or  injured,  and  in  the  former  the 
injury  is  either  damnum  absque  injuria,  or  the  owner  is 
considered  compensated  by  sharing  in  the  general  benefits 
resulting  from  the  exercise  of  the  power.  However,  more 
important  than  this  distinction  is  the  constitutional  guar- 
anty that  no  man's  property  shall  be  taken  by  law  without 
just  compensation.  And  it  must  be  conceded  that  the 
exercise  of  a  power  which  destroys  property,  or  its  value, 
or  takes  away  any  of  its  essential  attributes,  deprives  the 
owner  of  such  property.  So  that  if  a  municipality,  in  the 
exercise  of  the  police  power,  should  do  an  act  which  ren- 
ders the  property  of  an  individual  worthless,  and  which 
would  be,  in  effect,  a  taking  of  the  property,  such  act 
should  not  be  permitted  to  stand  except  upon  a  showing 
that  the  act  as  done  was  most  clearly  and  unequivocally 
authorized.  And  the  distinction  must  be  kept  in  view 
between  an  exercise  of  the  police  power  whereby  private 
property,  contaminated  with  a  dangerous  disease  is  sum- 
marily destroyed,  and  private  property,  itself  not  dangerous 
to  the  public,  is  directly  injured.     The  immediate  danger 
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to  the  public  health  which  justifies  the  exercise  of  the  power 
in  the  former  case,  does  not  exist  in  the  latter, 

4.  It  is  not  a  sufficient  answer  to  a  person  whose  prop- 
erty has  been  injured  or  destroyed  to  say  simply  that  the 
act  complained  of  was  done  in  the  exercise  of  the  police 
power  for  the  preserv'^ation  of  the  public  health.  It  can 
not  be  said,  no  matter  how  comprehensive  the  power,  that  a 
municipality  might  locate  a  pesthouse  in  the  midst  of  a 
thickly  settled  neighborhood,  or  that  the  power  to  erect 
a  pesthouse  carries  with  it  the  further  power  to  locate  it 
at  a  place  where  it  will  injure  others.  The  infliction  of  ^n 
injury  upon  another  is  not  necessarily  the  natural  result 
of  the  erection  of  a  pesthouse,  nor  is  it  an  inevitable , con- 
sequence of  an  exercise  of  the  power  to  erect  and  maintain 
it.  The  right  to  do  the  particular  act  does  not  essentially 
carry  the  right  to  do  it  so  as  to  inflict  injury  upon  an 
innocent  individual.  The  citizen  does  not  hold  his  prop- 
erty subject  to  the  exercise  of  the  police  power  by  the 
State  or  municipalities  to  which  it  has  been  delegated,  but 
he  holds  it  subject  to  the  proper  exercise  of  such  power. 
And  in  determining  whether  there  has  been  a  proper  or 
an  unwarranted  exercise  of  discretion  in  locating  a  pest- 
house at  a  particular  place  regard  must  be  had  to  the  loca- 
tion itself,  the  present  necessities  of  the  particular  case, 
and  other  pertinent  facts  and  circumstances. 

5.  Moreover,  if  it  be  conceded  that  the  State  might 
direct  some  particular  specific  act  to  be  done  in  a  speci- 
fied manner,  which  would  necessarily,  under  any  condition, 
result  in  the  creation  of  what  would  be,  without  such 
authorization,  a  private  nuisance,  yet  in  the  absence  of 
specific  legislative  direction  as  to  the  manner  in  which  the 
act  should  be  done,  it  should  not  be  assumed  that  the 
State,  public  necessity  not  requiring  it,  would  so  exercise 
the  power  as  to  injure  the  property  of  an  individual. 

6.  It  must  be  noted  that  the  statute  simply  makes  it 
the  duty  of  the  board  "in  all  cases  to  take  prompt  action 
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to  arrest  the  spread  of  contagious  diseases."  The  board  is 
not  required  by  the  statute  to  erect  and  maintain  a  pest- 
house.  The  discretion  committed  to  the  board  is  not  limited 
to  determining  the  location  of  a  pesthouse,  but  it  also  in- 
volves the  duty  of  determining  whether  it  shall  be  built  at 
all.  That  is,  if  the  board  erects  a  pesthouse,  it  does  so 
under  authority  necessarily  implied  from  the  powers  ex- 
pressly conferred.  And  if  the  board  pleads  statutory  sanc- 
tion in  justification  of  an  act  which  the  general  rules 
of  law  constitute  a  nuisance  to  private  property,  it  should 
show  either  that  the  act  is  expressly  authorized  by  the 
statute,  or  that  it  is  plainly  and  necessarily  implied  from 
the  powers  exprpssly  conferred.  "Where  rights  are  in- 
fringed," said  Chief  Justice  Marshall  in  United  States  v- 
Fisher  (1805),  2  Cranch  358,  390,  "where  fundamental 
principles  are  overthrown,  where  the  general  system  of  the 
laws  is  departed  from,  the  Ic^slative  intention  must  bo 
expressed  with  irresistible  clearness,  to  induce  a  court  of 
justice  to  suppose  a  design  to  effect  such  objects." 

In  Hill  V.  Managers,  etc.  (1879),  4  Q.  B.  D.  433,  6  App. 
Cas.  193,  suit  was  brought  for  damages  and  for  an  injunc- 
tion to  restrain  the  use  of  a  smallpox  hospital  erected  near 
the  premises  of  the  plaintiff,  on  the  ground  that  it  was 
a  nuisance.  The  defendants  justified  under  the  act  of 
parliament  which  authorized  the  erection  of  asylums  for 
the  sick,  and  referred  to  smallpox  patients  as  among  the 
class  of  persons  to  be  provided  for.  Upon  the  trial  the 
hospital  was  found  to  be  a  nuisance,  and  upon  appeal  the 
judgment  AVas  affirmed.  Among  the  opinions  pronounced 
in  the  house  of  lords  was  one  by  Lord  Watson,  in  which 
he  said:  "T  do  not  think  that  the  legislature  can  be  held 
to  have  sanctioned  that  which  is  a  nuisance  at  common 
law,  except  in  the  case  where  it  has  authorized  a  certain 
use  of  a  specific  building  in  a  specified  position,  which 
can  not  be  so  used  without  occasioning  nuisance,  or  in  the 
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case  where  tlie  particular  plan  or  locality  not  being  pre- 
scribed, it  has  imperatively  directed  that  a  building  shall  be 
provided  within  a  certain  area  and  so  used,  it  being  an 
obvious  or  established  fact  that  nuisance  must  be  the  result. 
In  the  latter  case  the  onus  of  proving  that  the  creation  of  a 
nuisance  will  be  the  inevitable  result  of  carrying  out  the 
directions  of  the  legislature,  lies  upon  the  persons  seeking 
to  justify  the  nuisance.  Their  justification  depends  upon 
their  making  good  these  two  propositions — in  the  first  place, 
that  such  are  the  imperative  orders  of  the  legislature;  and 
in  the  second  place,  that  they  can  not  possibly  obey  those 
orders  without  infringing  private  rights.  If  the  order  of 
the  legislature  can  not  be  implemented  without  nuisance, 
they  can  not,  in  my  opinion,  plead  the  protection  of  the 
statute;  and,  on  the  other  hand,  it  is  insufficient  for  their 
protection  that  what  is  contemplated  by  the  statute  can 
not  be  done  without  nuisance,  unless  tliey  are  also  able 
to  show  that  the  legislature  has  directed  it  to  be  done. 
Where  the  terms  of  the  statute  are  not  imperative,  but 
permissive,  when  it  is  left  to  the  discretion  of  the  persons 
empowered,  to  determine  whether  the  general  powers  com- 
mitted to  them  shall  be  put  into  execution  or  not,  I  think 
the  fair  inference  is  that  the  legislature  intended  that  dis- 
cretion to  be  exercised  in  strict  conformity  with  private 
rights,  and  did  not  intend  to  confer  license  to  commit 
nuisance  in  any  place  which  might  be  selected  for  the  pur- 
pose.'' See,  also,  Truman  v.  London,  etc,  R.  Co,  (1883), 
25  Ch.  D.  423 ;  Hooker  v.  New  Haven,  etc.,  Co.  (1841),  14 
Conn.  146,  36  Am.  Dec.  477 ;  Coggswell  v.  New  York,  etc., 
B.  Co.  (1886),  103  N.  Y.  10,  8  N.  E.  537,  57  Am.  Rep. 
701 ;  Hill  V.  Mayor,  etc.  (1893),  139  K  Y.  495,  34  N.  E. 
1090;  Mayor,  etc.,  v.  Fairfield  Improv.  Co.  (1898),  87  Md. 
352,  39  Atl.  1081,  67  Am.  St.  344,  40  L.  E.  A.  494;  Balti- 
more, etc.,  B.  Co.  V.  Fifth  Baptist  Church  (1883),  108  U. 
S.  317,  27  L.  Ed.  739,  2  Sup.  Ct.  719. 
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We  think  the  complaint  sufficient  to  require  appellee  to 
answer. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 


First  National  Bank  of  Petersburg  v.  Beach. 

[No.  4,©96.     Filed  November  17,  1904.] 

1.  Bills  and  Notes. — Consideration, — Patent  Right. — Where,  in  an 
action  on  a  promissory  note,  not  negotiable  as  an  inland  bill  of  ex- 
change, it  is  answered  that  such  note  was  given  in  consideration  of 
certain  patented  articles,  and  the  exclusive  right  to  sell  such  patented 
articles  in  a  certain  county,  and  that  the  payee  of  such  note  had 
not  caused  any  copy  of  his  letters  patent  to  be  filed  in  the  clerk's 
office  of  such  county ;  that  he  had  caused  no  affidavit  of  the  genuine- 
ness of  such  patent  or  that  he  had  full  authority  to  sell  same,  to 
be  filed  with  such  clerk;  that  he  had  filed  no  affidavit  giving  his 
name,  age,  residence  or  occupation ;  that  no  clause  containing  "given 
for  a  patent  right*'  or  "given  for  a  right  to  manufacture  a  patented 
article"  or  any  other  words  showing  the  consideration,  was  written 
into  such  note,  such  answer  states  a  good  defense  to  such  note, 
since  by  §§8130,  8131  Burns  1901,  Acts  1899,  p.  112,  a  note  given 
under  such  circumstances  is  forbidden,     p.  85. 

2.  Same. — Consideration, — Want  of, — An  answer,  in  an  action  on  a 
pronmiissory  note  by  an'  assignee,  averring  a  want  of  consideration, 
is  sufficient,  and  it  is  not  essential  for  such  answer  to  show  that  such 
want  existed  before  notice  of  the  assignment  had  been  given  to  the 
maker,    p.  88. 

3.  Same. — Fraud, — Where  the  payee  of  a  note  procured  the  maker 
thereof  to  execute  such  note  by  fraudulently  representing  to  such 
maker  that  such  payee  had  secured  orders  for  the  alleged  patented 
article  for  which  such  note  was  given,  from  all  the  representative 

'  citizens  of  the  different  townships  in  the  maker's  county  and  that 
such  maker  relied  upon  such  false  representations,  and  that  in  truth, 
no  such  orders  were  given,  and  such  article  was  not  salable  except 
to  a  very  few  people,  such  fraudulent  conduct  is  sufficient  to  vitiate 
such  note  and  a  defense  setting  up  such  facts  is  sufficient,     p.  88. 

4.  New  Trial. — Weighing  Evidence, — Where  there  is  some  evidence 
tending  to  support  the  finding,  the  judgment  below  will  not  be  dis- 
turbed,   p.  89. 

5.  Judgment. — Power  of  Appellate  Court  to  Render, — Under  the  law 
of  1903   (Acts  1903,  p.  338),  the  Appellate  Court  has  no  power  to 
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render  a  final  judgment  on  the  weight  of  the  evidence,  where  the 
case  is  triable  by  jury,  even  though  a  trial  by  jury  is  waived  by  the 
parties  and  the  court  tries  the  same.    p.  89. 

From  Pike  Circuit  Court ;  E.  A,  Ely,  Judge. 

Action  by  tlie  First  National  Bank  of  Petersburg  against 
Thomas  L.  Beach.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

E.  P.  Richardson  and  A.  H.  Taylor,  for  appellant. 
J,  W.  Wilson,  S,  G.  Davenport  and  T.  H.  Dillon,  for 
appellee. 

Wn-ET,  J. — Appellant  sued  appellee  upon  two  promis- 
sory notes  payable  to  the  order  of  A.  Borders,  and  assigned 
by  indorsement  in  writing  to  appellant  before  maturity. 
The  notes  were  not  payable  at  any  bank  within  this  State. 
Appellee  answered  in  six  paragraphs,  to  each  of  which  a 
demurrer  was  addressed ;  and  such  demurrer  was  overruled 
as  to  the  first,  fourth  and  fifth  paragraphs,  and  sustained 
as  to  the  second,  third  and  sixth.  Appellant  replied  in 
three  paragraphs,  but  as  no  question  is  presented,  arising 
tinder  either  paragraph  of  reply,  it  is  unnecessary  to  refer 
further  to  them.  The  cause  was  tried  by  the  court,  result- 
ing in  a  general  finding  and  judgment  for  appellee.  Appel- 
lant's motion  for  a  new  trial  was  overruled,  and  by  its 
assignment  of  error  it  is  entitled  to  have  considered  the 
action  of  the  court  in  overruling  its  demurrer  to  the  first, 
fourth  and  fifth  paragraphs  of  answer,  and  also  in  over- 
ruling its  motion  for  a  new  trial. 

In  his  first  paragraph  of  answer  appellee  seeks  to  build 
his  defense  upon  the  fact,  as  alleged  therein,  that  the  origi- 
nal payee  of  the  note  had  not  complied  with  the  statute 
in  regard  to  the  sale  of  patent  rights.  The  sum  and  sub- 
stance of  that  paragraph  of  answer  is  that  the  Model  Com- 
missary Company,  by  A.  Borders,  its  attorney  in  fact,  sold 
to  apiKjllee  ten  dozen  articles,  claimed  by  it  and  him  to  be 
Vox..  34—6 
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patented  articles,  protected  by  United  States  patent,  dated 
June  26,  1000,  and  called  "model  commissary,"  and  the 
exclusive  right  to  sell  said  patented  articles  in  a  designated 
teiTitory  and  during  a  designated  period;  that  at  the  date 
of  the  execution  of  said  notes  said  company,  by  its  attorney 
in  fact,  or  its  attorneys  in  fact,  executed  three  other  writ- 
ings to  the  appellee,  one  of  which  gave  him  the  sole  and 
exclusive  privilege,  as  dealer,  to  sell  said  model  commissary 
in  said  territory,  and  the  other  a  bill  of  sale  for  ten  dozen 
model  commissaries  at  $4.50  each,  with  payment  on  each 
commissary  of  $2;  and  that  said  writings,  together  with 
said  notcH,  constitute  one  contract,  and  copies  of  all  of 
which  waitings  are  filed  as  exhibits.  It  is  further  alleged 
that  the  sole  and  only  consideration  for  said  notes  was  ten 
dozen  of  said  articles  sold  to  appellee,  which  articles  were 
represented  and  claimed  by  said  company  to  be  patented 

r 

articles,  or  patent  right  articles,  and  the  exclusive  right  to 
sell  the  same  in  the  territory  designated.  It  is  also  charged 
that  said  Model  Commissary  Company,  by  A.  Borders,  its 
attorney  in  fact,  had  not,  nor  had  anyone  else,  filed  with 
the  clerk  of  the  court  of  said  Pike  county,  Indiana,  a  copy 
of  its  letters  patent,  nor  was  any  affidavit  filed  that  such 
letters  were  genuine  and  had  not  been  revoked  and  an- 
nulled, and  that  the  Model  Commissary  Company  (A.  Bor- 
ders, attorney  in  fact)  had  full  authority  to  sell  or  barter 
said  articles  claimed 'to  be  a  patent  right,  nor  was  any 
affidavit  so  filed,  giving  the  name,  age,  occupation  and  resi- 
dence of  said  alleged  payee  or  his  agent.  It  is  further 
alleged  that  there  is  no  clause  in  said  notes,  or  either  of 
them,  containing  the  statement,  "given  for  a  patent  right," 
or  "given  for  a  right  to  manufacture  a  patented  article," 
or  words  which  clearly  state  what  was  the  consideration 
for  which  the  notes  were  given. 

By  his  fourth  paragraph  of  answer  the  appellee  admits 
the  execution  of  the  notes  sued*  on,  that  the  same  were  pur- 
chased by  plaintiff  before  maturity,  and  that  they  were 
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both  due  and  unpaid,  but  alleges  that  each  of  said  notes 
was  given  without  any  consideration. 

The  fifth  paragraph  sets  up  fraud  in  procuring  appellee 
to  execute  the  notes.  The  paragraph  avers  that  at  the  time 
of  making  the  sale  to  him  of  the  patented  articles,  and  at 
the  time  he  executed  the  notes,  the  said  Model  Commissary 
Company,  by  its  attorney  in  fact,  claimed  to  the  appellee 
that  said  model  commissaries  were  patent  rights  and  pro- 
tected by  United  States  patent,  and  that  he  relied  upon 
said  statements  at  the  time,  and  believed  them  to  be  true; 
that  there  was  not  inserted  in  the  body  of  said  notes,  or 
either  of  them,  "given  for  a  patent  right,"  or  "given  for 
the  right  to  manufacture  a  patent  right,"  or  words  which 
elearlv  stated  the  consideration  for  which  the  notes  were 
given.  It  is  also  averred:  That  appellee  had  never  had 
any  experience  in  the  purchase  and  sale  of  a  patent  right, 
nor  any  article  called  or  claimed  to  be  a  patent  right,  and 
that  he  knew  nothing  about  how  to  sell  or  dispose  of  said 
commissaries,  but  had  to  rely  on  all  the  statements  so  made 
by  said  company,  and  the  statements  made  to  him  by  said 
Borders ;  that  said  Borders  was  a  shrewd  dealer  and  trader 
in  patent  rights,  and  knew  all  about  the  business,  and  he 
knew  that  the  appellee  knew  nothing  about  it;  that  as  a 
further  inducement  to  appellee  to  make  said  purchase  and 
execute  said  notes,  said  Borders  exhibited  to  appellee  a 
large  bunch  of  orders  for  said  commissaries,  claiming  that 
there  were  more  than  two  hundred  of  them,  executed  by 
almost  every  business  and  professional  man  in  the  town 
of  Petersburg,  and  every  leading  farmer  in  Washington, 
Madison,  Clay  and  Jefferson  townships  in  Pike  county, 
Indiana,  and  said  that  they  were  orders  that  he  (Borders) 
had  taken  for  said  commissaries,  and  that  he  had  four 
other  men  working  for  him,  who  had  taken  as  many  as 
he  had ;  that  it  was  an  article  that  everybody  wanted,  and 
that  there  would  be  no  trouble  in  selling  it,  and  that  he 
(Borders)  would  make  over  $5,000  in  his  profits  from  the 
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sale  of  said  commissaries  on  individual  orders  in  said 
county;  that,  in  truth  and  in  fact,  said  Borders  had  not 
made  said  sales  and  taken  said  orders ;  that  if  the  names  of 
said  parties  were  on  said  orders,  said  Borders,  or  some  one 
at  his  instance,  had  put  them  there,  without  authority,  and 
that,  in  truth  and  in  fact,  said  articles  could  not  be  easily 
sold,  and  but  few  people  wanted  them;  that,  as  an  addi- 
tional inducement  to  appellee  to  execute  said  notes,  said 
Borders  claimed  that  he  had  been  in  Rockport,  in  Spencer 
county,  Indiana,  just  before  coming  to  Pike  county,  and 
that  he  had,  while  there,  taken  a  large  number  of  orders 
for  said  commissaries,  to  wit,  thirty-five,  from  the  most 
influential  and  reliable  people  in  and  aroimd  Rockport,  and 
that  there  would  be  no  trouble  to  sell  the  commissaries  in 
that  county,  and  that  if  appellee  would  make  said  pur- 
chase and  execute  said  notes  he  (Borders)  would  turn  over 
to  this  appellee  all  of  said  orders  in  Spencer  county,  and 
let  him  have  that  county  to  operate  in;  that  he  relied  on 
said  statements  and  believed  them  to  be  true,  that  said 
articles  would  be  of  easy  sale  and  great  demand  in  said 
county,  and,  so  relying  upon  and  believing  said  false  and 
fraudulent  statements,  he  did  make  said  purchase  and  exe- 
cuted his  notes  sued  upon,  when  in  truth  and  in  fact,  as  he 
afterward  found,  there  were  only  twenty  of  said  orders,  and 
most  of  them  were  forgeries,  to  wit,  fifteen  of  them,  and 
that  said  commissaries  would  not  sell  in  said  county,  and 
were  not  in  demand. 

The  answer  further  charges  that  Borders  and  his  other 
men  acting  with  him,  for  the  fraudulent  purpose  of  cheat- 
ing, swindling,  defrauding  and  inducing  citizens  of  Pike 
county,  and  the  appellee  in  particular,  to  execute  said 
notes,  prepared  and  carried  with  him  large  numbers  of 
papers  purporting  to  be  individual  orders  for  commissaries 
from  the  professional  and  business  men  of  the  town  of 
Petersburg,  and  representative  farmers  of  said  Washington, 
Jefferson,  Madison,  Clay  and  Ix^an  townships  in  Pike 
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county,  and,  in  the  course  of  the  negotiations  of  sales  for 
territory  and  ten  dozen  commissaries,  would  exhibit  these 
pretended  orders  to  this  appellee,  and  say  to  him,  "Seo 
the  individual  orders  I  have  taken,"  and  then  pretend  to 
run  over  and  read  the  names  of  the  most  influential  men 
in  said  township ;  that  said  acts  on  the  part  of  said  Borders 
did  induce  appellee  to  believe,  by  said  acts  and  his  state- 
ments as  to  the  said  easy  sales,  that  said  commissaries  were 
in  great  demand,  and  of  easy  and  quick  sale,  by  reason 
of  which  he  was  induced  and  caused  to  execute  the  notes 
in  suit,  and  but  for  said  acts  and  statements  he  would  not 
have  made  said  trade  and  executed  said  notes;  that,  after 
the  execution  of  said  notes,  appellee  ascertained  that  all  of 
said  acts  and  statements  made  by  said  Borders  were  false, 
and  made  for  the  purpose  of  inducing  appellee  to  execute 
same;  that  no  individual  orders  had  been  taken  from  cer- 
tain persons  (naming  them),  and  from  none  of  the  others 
whose  names  were  called  over  as  parties  who  had  made 
individual  purchases  of  said  commissaries,  and  that  they 
were  not  of  ready  sale  and  easily  disposed  of;  that  by  said 
means  of  said  false  and  fraudulent  acts,  statements  and 
inducements,  this  appellee  was  persuaded  to  and  did  exe- 
cute said  notes,  and  that  the  articles  so  purchased,  and  for 
which  the  notes  were  given,  were  of  no  value,  and  would 
not  sell,  all  of  which  said  Borders  knew  at  the  time,  etc. 

1.  Under  the  first  paragraph  of  his  answer,  appellee 
seeks  to  defend  against  the  notes  upon  the  ground  that  the 
original  payee  had  failed  to  comply  with  the  provisions  of 
the  statute  regulating  the  sale  of  patent  rights.  §§8130, 
8131  Bums  1901,  Acts  1899,  p.  112,  §§1,  2. 

In  the  case  of  Peoples  State  Bank  v.  Jones  (1901),  26 
Ind.  App.  583,  84  Am.  St.  310,  a  paragraph  of  answer 
substantially  like  the  one  under  consideration  was  held  bad, 
but  the  contract  which  formed  the  basis  of  the  action  was 
executed  before  the  amendment  of  the  statute  in  1899.  The 
original  act  (§8131  Bums  1894,  Acts  1869  (s.s.),  p.  91,  §2) 
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only  applied  to  the  intangible  right  secured  by  letters  pat- 
ent, and  not  to  articles  manufactured  and  sold  under  the 
patent. 

Appellant  insists  that  the  case  last  cited  does  not  cor- 
rectly state  the  law,  and  urges  that  it  should  be  overruled. 
We  can  not  concur  in  that  insistence,  for  the  decision  rested 
upon  the  statute  as  it  existed  when  the  contract  was  made, 
and  was  in  harmony  with  the  decisions  of  the  Supremo 
Court.  In  a  subsequent  appeal  of  the  case  {Jones  v. 
Peoples  State  Bank  (1904),  32  Tnd.  App.  119),  this  court 
adhered  to  the  former  decision.  We  approve  both  decisions. 
See,  also,  Ilankey  v.  Downey  (1888),  116  Ind.  118. 

The  legislature  in  1899  amended  the  original  law,  in  a 
material  respect,  and  the  contract  sued  on  here  was  executed 
since  that  amendment,  and  the  sufficiency  of  the  first  para- 
graph of  answer  must  be  measured  and  determined  by  its 
provisions.  The  amended  section  is  as  follows:  "It  shall 
be  unlawful  for  any  person  to  sell  or  barter,  or  offer  to  sell 
or  barter,  any  patent  right,  the  whole,  any  part  thereof, 
or  any  right  which  such  person  shall  allege  to  be  a  patent 
right,  or  sell,  barter,  grant  or  license  or  offer  to  sell,  barter, 
grard  or  license  the  right  to  manufacture,  use  or  sell  the 
patented  article,  whether  either  of  said  rights  be  exclusive 
or  non-exclusive,  in  any  county  within  the  State,  without 
first  filing  with  the  clerk  of  the  court  of  such  county  copies 
of  the  letters  patent,  duly  authenticated,  and,  at  the  same 
time,  swearing  or  affirming  to  an  affidavit,  before  such 
clerk  that  such  letters  patent  are  genuine,  and  have  not 
been  revoked  or  annulled,  and  that  he  has  full  authority 
to  sell  or  barter,  grant  or  license  the  right  so  patented,  or 
any  part  thereof,  and  the  right  to  manufacture,  use  and 
sell  the  patented  article,  which  affidavit  shall  set  forth  his 
name,  age,  occupation  and  residence,  and  if  any  agent, 
the  name,  occupation  and  resident  [residence]  of  his  princi- 
pal. A  copy  of  this  affidavit  shall  l)e  filed  in  the  office  of  said 
clerk,  and  the  clerk  shall  give  a  copy  to  the  applicant,  who 
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shall  cxlubit  the  same  to  any  pereon  on  demand."  §8130 
Burns  1901,  Acts  1899;  p.  112,  §1.  "Any  person  who  may 
take  any  obligation,  in  writing,  for  which  any  patent  right, 
or  right  claimed  by  him  or  her  to  be  a  patent  right,  or  the 
right  of  manufacture,  use  or  sell  the  article  so  patented, 
whether  the  said  right,  or  either  of  them  he  by  sale,  grant 
or  license,  exclusive  or  non-exclusive ,  shall  form  a  whole 
or  any  part  of  the  consideration,  shall,  before  it  is  signed 
by  the  maker  or  makers,  insert  in  the  body  of  said  written 
obligation  above  the  signature  of  said  maker  or  makers, 
in  legible  writing  or  print,  the  words  ^given  for  a  patent 
right,'  or  'given  for  the  right  to  manufacture  a  patented 
article/  or  words  which  clearly  state  the  consideration  for 
which  the  note  was  given"  §8131  Burns  1901,  Acts  1899, 
p.  112,  §2.  It  will  be  observed  that  material  provisions 
are  added  to  the  statute  by  the  amendment  indicated  by 
italics. 

The  amended  statute  places  an  inhibition  against  the 
sale  or  offer  to  sell,  not  only  a  patent  right,  but  makes  it 
unlawful  to  "offer  to  sell,  barter,  grant  or  license  the  right 
to  manufacture,  use  or  sell  the  patented  article,  whether 
either  of  said  rights  be  exclusive  or  non-exclusive,"  without 
first  filing  the  required  affidavit.  The  amendments  made  in 
1899  to  §8131,  supra,  are  very  significant,  and  material  in 
the  determination  of  the  question  we  are  now  considering. 
Formerly  the  statute  only  required  that  when  any  obliga- 
tion in  writing  was  given  for  a  patent  right,  or  a  right 
claimed  to  be  a  patent  right,  before"  it  was  signed  by  the 
maker,  should  be  indorse<l,  "given  for  a  patent  right." 
Xow  the  statute  is  extended  to  the  sale  of  the  right  to 
manufacture,  use  or  sell  the  article  so  patented,  whether  the 
said  rights,  or  either  of  them,  be  by  sale,  grant  or  license, 
ecxclusive  or  non-exclusive,  shall  fonn  a  whole  or  any  part 
of  the  consideration,  and  requires  the  additional  indorse- 
ment, "given  for  the  right  to  manufacture  a  patented 
article/'  or  words  which   clearly  state  the  consideration 
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for  which  the  note  was  given.  In  this  case  the  notes  sued 
on,  as  averred  in  the  first  paragraph  of  answer,  were  given, 
not  for  a  patent  right,  but  for  the  right  to  "use  or  sell  the 
patented  article/^  Under  the  amended  statute,  the  ven- 
dor had  no  right  to  make  such  sale,  or  to  take  written  obli- 
gations therefor,  without  first  complying  with  the  provi- 
sions of  the  statute,  by  filing  the  required  affidavit,  and  by 
indorsing  on  the  notes,  before  they  were  signed  by  the 
maker,  the  words,  "given  for  the  right  to  manufacture  a 
patented  article,  or  words  which  clearly  state  the  considera- 
tion for  whiah  the"  notes  were  given.  The  paragraph  of 
answer  under  con^deration  fully  shows  wherein  the  provi- 
sions of  the  statute  were  wholly  ignored,  and,  measured  by 
the  statute,  states  a  complete  defense  in  bar.  The  demurrer 
to  it  was  properly  overruled. 

2.  Appellant's  counsel  argue  that  the  fourth  paragraph 
of  answer  is  bad,  for  failing  to  aver  that  the  defense  existed 
before  notice  to  appellee  of  the  assignment,  and  cite  §§277, 
7517  Burns  1901,  §§276,  5503  E.  S.  1881,  and  several  au- 
thorities. Neither  the  statute  nor  the  authorities  are  in 
point.  The  assignee  of  a  note  not  payable  in  bank  takes  the 
same  subject  to  all  defenses  existing  in  favor  of  the  original 
payor.  Reagan  v.  Burton  (1879),  67  Ind.  347;  Sims  v. 
Wilson  (1874),  47  Ind.  226 ;  Watts  v.  Fletcher  (1886),  107 
Ind.  391;  Henry  v.  CAlliland  (1885),  103  Ind.  177.  The 
sum  and  substance  of  this  paragraph  is  that  the  notes  sued 
on  were  executed  without  anv  consideration  whatever.  Such 
fact  constitutes  a  defense  in  bar,  and  under  the  averment 
the  defense  existed  from  the  date  of  the  contract. 

3.  The  fifth  paragraph  of  answer,  to  which  a  demurrer 
was  overruled,  sets  up  fraud  in  the  procurement  of  the 
execution  of  the  notes  by  the  original  payee.  The  para- 
graph falls  very  far  short  of  being  a  model  pleading,  and 
the  facts  relied  upon  are  loosely  stated;  but  its  general 
averments  are  sufficient  to  bring  it  within  the  rule  declared 
in  Jones  v.  People's  State  Bank,  supra,  and,  upon  the  au- 
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thority  of  that  case,  we  must  hold  that  the  demurrer  was 
properly  overruled. 

4.  The  remaining  question  for  decision  is  raised  by  a 
proper  assignment  alleging  error  in  overruling  appellant's 
motion  for  a  new  trial  Counsel  for  appellant  urge  that 
the  evidence  does  not  sustain  the  finding  and  judgment,  and 
also  that  under  the  act  of  March  9,  1903  (Acts  1903,  p. 
338),  this  court  is  authorized  to  weigh  the  evidence.  It  is 
sufficient  to  say,  first,  that  there  is  some  evidence  in  the 
record  which  supports  the  finding  and  judgment,  and  under 
the  well-established  rule  in  this  State  we  can  not  disturb 
that  finding. 

5.  Second,  appellant's  counsel  seem  to  have  miscon- 
strued or  misunderstood  the  provisions  of  section  eight 
of  the  act  of  1903,  supra.    More  than  that,  in  referring  to 
the  statute,  they  have  misquoted  it.     This,  of  course,  waa 
unintentional  on  their  part;  and,  as  they  have  quoted  it  in 
their  brief,  it  does  authorize  an  appellate  court,  in  cases 
of  this  character,  to  award  judgment  according  to  the  clear 
weight  of  the  evidence,  etc.    As  quoted  in  their  brief,  the 
statute  reads  as  follows:    "In  all  cases  now,  or  hereafter 
triable  by  a  jury,  the  Supreme  and  Appellate  Courts  shall, 
if  required  by  the  assignment  of  errors,  carefully  consider 
and  weigh  the  evidence  and  admissions  heard  on  the  trial," 
etc     They  have  omitted  the  very  important  word  "not,'* 
preceding  the  word  "now,"  for  the  statute  is  that  "in  all 
cases  not  now,  or  hereafter  triable  by  a  jury,"  etc.     This 
cause  was  triable  by  a  jury,  but,  because  a  jury  was  waived 
and  it  was  tried  by  a  court,  it  does  not  make  tb^  statuto 
applicable  here. 

The  judgment  is  affirmed. 
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Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Browning. 

[No.  4,733.     Filed  May  31,  190*.     Rehearing  denied  October  4,  1904. 

Transfer  denied  November  18,  1904.] 

1.  Negligence. — Contributory, — Burden  of  Showing, — It  was  not 
necessary  for  the  plaintiff  to  negative  contributory  negligence  in  his 
complaint  for  damages  for  personal  injuries,  and  where  such  com- 
plaint did  not  show  such  contributory  negligence,  affirmatively,  it 
was  sufficient  as  to  such  fact.     p.  91. 

2.  Railroads. — Street  Railway  Crossings. — Care  Required. — A  per- 
son in  charge  of  a  street  car  operated  by  electricity  has  the 
same  right  in  crossing  a  railway  track  at  a  street  crossing,  as  a 
person  in  charge  of  any  other  vehicle.  He  must  use  ordinary  care 
under  the  circumstances,     p.  93. 

3.  Negligence. — Street  Crossing. — Contributory  Negligence. — Where 
it  appeared  that  the  plaintiff,  a  motorman  in  charge  of  a  street  car, 
with  a  cleftr  view  of  the  railroad  track,  continued  to  run  his  car  until 
it  was  on  such  track,  his  car  being  completely  under  control,  and 
running  about  one  and  a  half  miles  an  hour,  the  railway  train  being 
in  full  view,  the  bell  ringing,  and  the  motorman  familiar  with  the 
train,  knowing  its  schedule  time,  and  having  no  reason  to  believe  such 
train  has  passed,  such  conduct  can  not  be  reconciled  with  the  observ- 
ance of  ordinary  care  on  plaintiff's  part,  and  no  recovery  can  be  based 
thereon,     p.  04. 

4.  Same. — Railroad  Street  Crossing. — Duty  of  Motorman. — Where  a 
person  in  change  of  a  street  car  is  compelled  to  cross  a  railroad 
track  where  his  view  is  obstructed,  he  must  bring  his  car  to  a  stop 
and  go  forward  to  determine  if  it  be  safe  to  cross,  and  a  failure  to 
use  such  precautions  is  ordinarily,  as  a  matter  of  law,  contributory 
negligence,     p.  94. 

From  Bartholomew  Circuit  Court ;  F.  T.  Hord,  Judge. 

Action  by  Vincent  F.  Browning  against  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

M.  Z.  Stannard  and  C.  S.  Baher,  for  appellant. 
J.  F.  Cox  and  A.  N,  Blessing,  for  apj^ellee. 

RoTiY,  P.  J. -^Action  to  recover  damages  on  account  of 
personal  injuries  caused  by  a  collision  at  a  railroad  cross- 
ing.   Trial,  verdict  and  judgment  for  plaintiff  for  $1,600, 
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The  errors  argued  are  that  the  court  erred  in  overruling  a 
demurrer  to  the  complaint,  a  motion  for  judgment  on 
answers  to  interrogatories  returned  by  the  jury  with  the 
general  verdict,  and  a  motion  for  a  new  trial;  the  ground 
relied  upon  in  the  latter  being  that  the  verdict  is  not  sus- 
tained by  the  evidence. 

1.  It  was  not  necessary  to  negative  contributory  negli- 
gence in  the  complaint.  Contributory  negligence  does  not 
appear  affirmatively  from  its  allegations,  and,  no  other 
objection  being  made  to  the  pleading,  the  demurrer  was 
correctlv  overruled. 

The  negligence  charged  against  appellant  was  the  run- 
ning of  its  train  up  to  and  over  the  street  crossing  at  a 
dangerous  rate  of  speed  and  without  signals.  A  street  car 
track  crossed  appellant's  railway  at  the  point  of  collision. 
Api)ellee  was  a  motorman  employed  by  the  street  car  com- 
pany, and  was  injured  by  the  collision  of  appellant's  pas- 
senger-train with  an  electric  street  car  operated  by  himself 
as  motorman.  An  ordinance  of  the  city  of  Columbus,  with- 
in which  the  collision  occurred,  restricted  the  rate  of  rail- 
road trains  within  said  city  to  four  miles  an  hour.  The 
train  in  question  was  run  at  the  rate  of  sixteen  miles  an 
hour.  It  was  a  regular  passenger-train  due  to  leave. Colum- 
bus station  at  4 :15  o'clock  p.  m.  each  day.  Appellant  con- 
tends that  the  facts  exhibited  by  the  answers  to  interroga- 
tories established  contributory  negligence  on  the  part  of 
appellee,  no  other  proposition  being  argued. 

The  accident  occurred  at  Chestnut  street.  It  is  shown 
by  the  answers  that  appellant's  track  ran  in  a  straight  line 
from  a  point  1,200  feet  east  of  said  street  to  a  point  1,700 
west  thereof,  crossing  the  street  at  right  angles;  the  right 
of  way  being  as  much  as  twenty  feet  w^ide.  The  street  and 
car  track  thereon  were  substantially  level,  except  that  the 
center  line  of  the  railroad  track  was  sixteen  to  eighteen 
inches  higher  than  a  point  in  the  street  eighteen  feet  north 
thereof.    There  was  a  cottage  house  and  wood-shed  on  the 
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lot  at  the  northwest  corner  of  Chestnut  street  and  appel- 
lant's right  of  way,  the  same  being  twenty-five  feet  wide 
and  fourteen  feet  high,  located  eleven  feet  west  of  the  west 
line  of  the  street  and  twelve  feet  north  of  the  right  of  way. 
The  wood-shed  was  sixteen  feet  long,  ten  feet  wide  and  ten 
feet  high.  It  was  located  eighty-six  feet  west  of  the  street. 
There  was  a  tight  board  fenc<e  three  and  one-half  to  four  feet 
high  along  the  north  side  of  the  right  of  way  to  a  point 
eighty-six  feet  west  of  the  street.  There  was  a  picket  fence 
along  the  west  side  of  the  street,  in  front  of  the  cottage, 
two  and  one-half  feet  high  and  forty  feet  long.  There  was 
a  shade  tree,  six  indies  in  diameter,  nineteen  and  one-tenth 
feet  nortli  of  the  north  rail  of  appellant's  track  and  seven 
and  eight-tenths  feet  east  of  the  west  line  of  the  street. 
None  of  its  branches  were  nearer  said  rail  than  eight  and 
three-fourths  feet,  the  lowest  one  being  six  and  jthree-fourths 
feet  above  the  ground.  There  were  three  fruit  trees  on 
the  lot,  north  of  the  fence,  next  to  the  right  of  way.  No 
limbs  extended  beyond  the  right  of  way  line.  There  was 
an  open  grape  arbor  fifty  feet  west  of  the  street  and  eight 
and  one-half  feet  north  of  the  right  of  way.  There  was  a 
telephone  pole  ton  inches  in  diameter  and  twenty-five  feet 
high  in  the  street  ten  feet  north  of  appellant's  tracks,  and 
seven  or  eight  feet  from  the  west  street  line,  and  a  tele- 
graph pole  thirteen  inches  in  diameter  and  thirty  feet 
high  on  the  right  of  way  fifty-two  feet  west  and  seven  feet 
north  of  the  north  rail.  There  was  also  a  guy  poet  and 
another  telegraph  pole  within  the  right  of  way  at  some  dis- 
tance from  the  one  described,  and  no  other  obstructions 
to  appellee's  view  of  appellant's  track  west  of  the  street 
after  he  came  within  twelve  feet  of  the  rail,  approaching 
as  he  did  from  the  north.  He  approached  the  track  stand- 
ing upon  the  uninclosed  front  platform  of  a  street  car.  The 
car  was  twenty-six  feet  long,  ten  feet  high,  and  propelled 
by  electricity.  He  had  his  hands  upon  the  levers  used  in 
starting  and  stopping  the  car.     He  was  an  experienced 
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inotorman,  was  familiar  with  the  crossing,  and  accustomed 
to  run  cars  over  it.  lie  stopped  the  car  when  its  extreme 
front  was  ten  feet  north  of  the  north  rail  of  the  track. 
It  stopped  "but  a  moment."  When  he  was  within  six  feet 
of  the  track  he  looked  to  the  west,  and  saw  appellant's  train 
ninety-five  feet  distant.  lie  could  then  see  1,700  feet  west 
along  its  tract  When  he  was  eight  to  nine  feet  north  of 
said  track  he  could  see  the  same  distance  except  for  the  two 
tel^raph  poles  and  the  guy  post  referred  to.  When  twelve 
feet  distant  he  could  see  325  feet."  There  were  steps  on  the 
platform.  When  appellee  stopped,  he  could,  by  leaving  the 
car  and  stepping  three  or  four  feet  in  advance,  have  ob- 
tained a  clear  and  unobstructed  view  of  appellant's  track 
for  1,700  feet  to  the  west  and  1,200  feet  to  the  east.  The 
rumble  of  the  train  could  be  heard  one  block  from  the 
track.  There  was  nothing  to  prevent  appellee  from  see- 
ing to  the  south,  east  and  west  as  he  approached  and  passed 
over  the  crossing.  The  car  was  running  one  and  one-half 
miles  an  hour  as  it  crossed  the  north  line  of  defendant's 
right  of  way.  Appellant's  passenger-train  consisted  of  an 
engine,  tender,  and  at  least  two  cars;  the  smoke-stack  of 
the  engine  being  fourteen  feet  above  the  rails.  The  bell 
on  the  locomotive  was  ringing  continually  while  the  engine 
passed  over  the  eighty  rods  west  of  the  crossing.  In  view 
of  these  facts,  in  connection  with  those  hereafter  stated, 
we  are  asked  to  determine  the  negligence  or  lack  of  negli- 
gence on  appellee's  part. 

2.  The  electric  car  is  propelled  by  a  force  which  is 
a  substitute  for  the  horse  or  mule.  The  horse  car  was 
accepted  as  an  additional  vehicle,  and  they  both  use  the 
streets  on  the  same  terms  that  they  are  used  by  other 
vehicles.  Magee  v.  Overshiner  (1898),  150  Ind.  127-130, 
40  L.  R  A.  370,  65  Am.  St.  358 ;  Chicago,  etc.,  R.  Co.  v. 
Whiting,  etc.,  St.  R.  Co.  (1894),  139  Ind.  297,  26  L.  R 
A-  337,  47  Am.  St.  264.  The  right  of  the  street  railway 
company  to  use  the  street  and  to  cross  the  appellant's  tracks 
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was  in  no  respect  diflferent  from  the  right  of  others  to  do  so. 
Such  right  could  only  be  exercised  in  conformity  with  the 
requirements  which  the  railroad  imposes ;  i.  e.,  of  exercising 
due  care  to  avoid  collision.    Joyce,  Electric  Law,  §4:10. 

3.  It  is  apparent  that  appellee  did  not  look,  or, that  he 
did  not  heed  what  he  saw.  With  an  imobstructed  view  of 
the  approaching  train  he  proceeded  to  climb  the  grade,  and 
place  his  car  in  its  path.  When  ten  feet  from  tlie  track 
his  car  was  running  one  and  one-half  miles  an  hour.  The 
car  was  then  imder  control.  The  approaching  train  was 
within  the  range  of  appellee's  view.  The  track  was  up 
grade,  the  train  rumbling,  the  bell  ringing,  the  motorman 
familiar  with  tlie  schedule  time  of  the  train,  and  without 
reason  to  believe  that  it  had  passed  the  crossing.  These 
facts  can  be  reconciled  with  the  collision  that  followed  only 

a 

upon  the  theory  that  the  motorman  was  reckless  or  indif- 
ferent. 

4.  The  duty  of  the  traveler  is  to  exercise  ordinary  care. 
What  constitutes  such  care  has  been,  to  a  large  extent,  de- 
fined by  the  decisions.  It  is  not  required  of  any  person  to 
use  extraordinary  care,  notwithstanding  expressions  to  that 
effect  which  may  have  been  made.  Lahe  Shore,  etc,  B.  Co. 
y.  Mcintosh  (1895),  140  Ind.  261-270, 

Ordinary  care  consists  in  using  precautions  proportion- 
ate to  the  danger.  The  street  car  company  is  a  common 
carrier  of  passengers.  We  know  that  large  numbers  of  per- 
sons are  transferred  over  the  city  streets  by  such  instru- 
mentalities. The  cars  are  large  and  the  propelling  force 
of  great  power.  The  result  of  collision  with  rapidly  moving 
railroad  trains  can  not  but  be  productive  of  injury  and  loss 
of  life.  The  ability  of  a  motorman  in  charge  of  a  street 
car  to  regulate  its  speed  and  to  stop  it  is,  as  a  general  rule, 
dependent  upon  his  inclination.  When  appellee  stopped 
his  car  twelve  or  fourteen  feet  from  the  track,  he  knew  to 
what  extent  his  view  was  obstructed.  If  it  was  obstructed 
to  such  an  extent  as  to  prevent  his  discovery  of  a  train 


MAY  TERM,  1904— Vol.  34.  95 

Pittsburgh,  etc.,  U  Co.  r.  West. 


approaching  at  sixteen  miles  an  hour,  and  near  enough  to 
reach  the  crossing  before  he  did  so,  it  then  became  his  duty, 
in  the  exercise  of  ordinary  and  reasonable  care,  to  go  in 
advance  to  a  point  where  he  could  see  whether  it  was  safe 
to  proceed.  In  some  states  and  cities  it  is  by  statutes  or 
ordinances  made  the  duty  of  a  motorman  in  all  cases  to 
go  ahead  of  the  car  to  the  railroad  track,  and  look  for 
approaching  trains  before  undertaking  to  cross.  In  the  ab- 
sence of  snch  a  statute,  or  ordinance,  it  is,  as  a  matter  of 
law,  contributory  negligence  for  him  to  omit  such  pre- 
cautions, when  the  view  is  obstructed,  and  such  conditions 
prevail  as  are  shown  in  the  case  at  bar,  and  upon  the  hy- 
pothesis that  the  view  was  obstructed  as  claimed  by  appel- 
lee. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  sustain  appellant's  motion  for  judgment  notwith- 
standing the  general  verdict. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company  v.  West. 

[No.  4,538.     Filed  February  5,  1904.     Rehearing  denied  May  17,  1904. 

Transfer  denied  November  18,  1904.] 

1.  Negligence. — Contributory, — Defense. — The  law  of  1899  (Acts 
1899,  p.  58)  making  contributory  negligence  a  matter  of  defense, 
did  not  change  the  duties  of  a  traveler  attempting  to  cross  a  railroad 
track,     p.  97. 

2.  Railboads. — Highway  Crossings. — Failure  to  Give  Signals. — Duty 
of  Traveler. — The  fact  that  a  railway  train  fails  to  sound  the  whistle 
and  ring  its  bell  for  a  highway  crossing,  is  negligence,  per  sc,  but 
such  failure  does  not  excuse  a  traveler  from  using  ordinary  care  in 
crossing  the  track,     p.  98. 

3.  Same. — Highway  Crossing. — Degree  of  Care  Required  of  Traveler. 
— The  quantum  of  care  required  of  a  traveler  in  crossing  a  railway 
track  with  which  he  Lb  familiar,  is  prescribed  as  a  matter  of  law, 
and  if  there  be  any  physical  infirmities,  or  obstructions  of  any  kind, 
greater  precautions  must  be  used  than  usual  in  ordinary  cases,     p.  99. 
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4.  Railroads.— Yratfi  Visible  to  Traveler. — Presumption. — ^There  is  a 
presumption  that  a  ^rson  saw  and  heard  an  approaching  train  which 
he  could  have  seen  and  heard  by  the  use  of  ordinary  care.     p.  d9. 

6.  Same. — Contributory  Negligence  of  Traveler. — Where  plaintiff's  de- 
cedent was  familiar  with  the  railway  crossing  on  which  he  was  killed, 
and  the  headlight  of  the  engine  was  visible  for  tw^o  and  a  half  miles 
when  decedent  approached  within  40  feet  of  the  track,  and  the  noise 
of  the  train  could  have  been  heard  for  a  much  farther  distance  than 
40  feet  from  the  crossing,  it  must  be  held  that  plaintiff  was  guilty  of 
contributory  negligence  in  attempting  to  cross  such  track,     p.  100. 

From  Grant  Circuit  Court;  E.  A.  Iluffman,  SpeciaL 
Judge. 

Action  by  Joseph  A.  West  against  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

G.  E.  Ross,  for  appellant. 

W.  8.  Marshall,  O.  8.  Condo  and  William  Paulus,  for 
appellee. 

Henley,  C.  J. — Action  by  appellee  to  recover  damages 
for  the  death  of  his  son,  caused  by  the  alleged  negligent  act 
of  the  appellant. 

About  2 :30  o'clock  a.  m.  on  the  2d  day  of  August,  1901, 
one  Frank  West  was  driving  north  on  a  highway  running 
through  the  village  of  Mier,  which  said  highway  crossed 
appellant's  railway  track  at  right  angles  in  said  village. 
The  said  West  was  in  a  rubber-tired,  top  buggy,  drawn  by 
one  horse,  and,  as  he  passed  over  appellant's  railroad  track, 
was  struck  by  a  locomotive  and  train  of  cars  running  at 
the  rate  of  about  thirty-five  miles  an  hour,  by  which  col- 
lision he  was  killed.  The  servants  and  employes  in  charge 
of  the  locomotive  and  train  of  cars  w^hich  struck  and  killed 
said  West  did  not  sound  the  whistle  nor  ring  the  bell  in 
approaching  said  crossing,  as  is  provided  by  law  that  they 
should  do.  Appellant's  right  of  way  at  the  crossing  is 
eighty  feet  wide,  and  the  track  on  which  appellant's  train 
was  running  is  located  in  the  center  of  the  right  of  way. 
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It  is  forty  feet  from  the  center  of  the  track  to  the  south 
line  of  the  right  of  way.  Decedent  was  driving  north,  and 
the  train  that  struck  and  killed  him  was  coming  from  the 
west,  and  the  headlight  of  the  locomotive  could  have  been 
seen  by  a  person  approaching  appellants  right  of  way  from 
the  south,  looking  to  the  west,  for  a  distance  of  two  and  one- 
half  miles.  There  was  nothing  to  prevent  decedent  from 
seeing  the  approaching  locomotive  and  train  of  cars  after 
he  entered  upon  appellant's  right  of  way.  The  facts  above 
stated  are  such  as  a  jury  were  warranted  in  finding  from 
both  the  disputed  and  undisputed  evidence.  The  evidence 
concerning  the  sounding  of  the  whistle  and  the  ringing  of 
the  bell  was  conflicting,  but  the  evidence  concerning  the 
surroundings  at  the  crossing  where  the  decedent  was  killed 
is  not  conflicting,  nor  is  the  fact  disputed  that  decedent 
might  have  seen  the  approaching  train  for  a  long  distance 
had  he  looked.  The  jury  found  specially,  by  way  of  an- 
swers to  interrogatories,  that  there  was  no  evidence  as  to 
whether  or  not  decedent  looked  for  approaching  trains  be- 
fore he  attempted  to  cross  the  railway  track;  that  there 
was  no  evidence  as  to  whether  or  not  decedent  listened  to 
see  if  he  could  hear  the  approaching  train  before  he  drove 
upon  appellant's  track.  But  they  found  that  the  locomotive 
which  struck  decedent  carried  a  headlight  as  it  approached 
the  crossing  which  he  attempted  to  cross,  and  that  this  head- 
light could  have  been  seen  by  decedent,  had  he  looked,  at 
a  distance  of  fifteen  rods  from  the  crossing;  that  decedent 
could  have  heard  the  noise  of  the  approaching  train,  if  he 
had  listened,  at  any  point  within  forty  feet  before  he 
reached  the  railroad  track;  that  decedent  was  possessed  of 
good  eyesight  and  good  hearing,  and  if  he  had  looked  to  the 
west,  the  direction  from  which  the  train  was  approaching, 
at  any  point  within  forty  feet  before  he  reached  the  track, 
he  could  have  seen  the  approaching  train. 

1.  Without  considering  the  questions  raised  concerning 
the  sufiiciency  of  the  complaint  filed  in  this  action,  but  one 

•^  .Vol.  34—7 
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question  is  left  for  consideration :  Is  appellee  entitled  to  a 
recovery  under  the  evidence  produced  and  facts  found  in 
this  case  ?  The  act  of  February  17,  1899  (Acts  1899,  p. 
58,  §359a  Bums  1901),  makes  contributory  n^ligence  a 
matter  of  defense.  But  this  act  does  not  in  any  manner 
change  or  abate  the  duties  imposed  upon  a  traveler  ap- 
proaching and  attempting  to  cross  a  railroad  track,  as  laid 
down  by  the  decisions  of  the  courts  of  appeal  in  this  State 
prior  to  the  passage  of  that  act;  nor  does  that  act  change 
or  alter  the  legal  presumptions  which  arise  from  the  sur- 
roundings and  acts  of  the  injured  party. 

In  Southern  Ind.  R.  Co.  v.  Peyton  (1901),  157  Ind. 
690,  the  court  said,  in  speaking  of  this  act :  "The  statute 
before  us  does  not  in  any  manner  excuse  or  relieve  the  plain- 
tiff from  the  consequences  of  contributory  negligence  long 
recognized  by  the  law,  nor  make  the  presence  of  concurrent 
fault  less  effective  to  the  defendant  in  escaping  liability." 

In  Malott  V.  Hawkins  (1902),  159  Ind.  127,  the  court 
said  in  speaking  of  the  same  act :  "This  statute  can  not  be 
held  to  abate  the  legal  requirements  as  to  the  care  that  a 
traveler  crossing  a  railroad  track  must  use,  and  it  does  not 
change  the  rule  that  it  is  presumed  that  the  traveler  saw 
and  heard,  or  was  heedless  of,  that  which,  as  an  ordinarily 
prudent  man,  he  ought  to  have  taken  notice  of." 

2.  The  fact  that  appellant's  conduct  in  failing  to  per- 
form the  duty  imposed  upon,  it  by  statute  to  sound  the 
whistle  and  ring  the  bell  when  its  locomotive  was  approach- 
ing the  crossing  is  negligence  per  se  did  not  relieve  de- 
cedent from  the  duty  of  looking  and  listening  to  ascertain 
for  himself  whether  or  not  a  train  was  approaching.  Cin- 
cinnati, etc.,  B.  Co.  V.  Butler  (1885),  103  Ind.  31;  Cad-- 
wallader  v.  Louisville,  etc.,  R.  Co.  (1891),  128  Ind.  518; 
Olsen  V.  Lake  Shore,  etc.,  R.  Co.  (1896),  143  Ind.  405, 
32  L.  E.  A.  149;  Chicago,  etc.,  R.  Co.  v.  Thomas  (1900), 
155  Ind.  634;  Pittsburgh,  etc.,  R.  Co.  v.  Bennett  (1894), 
9  Ind.  App.  92;  Towers  v.  Lake  Erie,  etc.,  R.  Co.  (1898), 
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18  Ind.  App.  684;  Cleveland,  etc.,  R.  Co.  v.  Heine  (1901), 
28  Tnd.  App.  163. 

3.  It  is  also  the  law  that  the  quantum  of  care  re- 
quired of  a  traveler  approaching  and  desiring  to  cross  a 
railroad  track  at  a  highway  crossing  at  a  place  with  which  he 
is  familiar  is  prescribed  as  a  matter  of  law.  Aurelius  v. 
LcJce  Erie,  etc.,  R.  Co.  (1898),  19  Ind.  App.  584;  Cleve- 
land, etc.,  R.  Co.  V.  Grifjfi.n  (1901),  26  Ind.  App.  368; 
Smith  V.  Wabash  R.  Co.  (1895),  141  Ind.  92;  Olsen  v. 
Lake  Sliore,  etc.,  R.  Co.,  supra;  Lake  Erie,  etc.,  R.  Co.  v. 
Stick  (1896),  143  Ind.  449;*  Cincinnati,  etc.,  R.  Co.  v. 
Duncan  (1896),  143  Ind.  524.  And  if,  on  account  of 
*^physi6al  infirmities,  darkness,  snow,  fog,  smoke,  steam, 
the  inclemency  of  the  weather,  noise  of  any  kind,  buildings 
or  other  obstructions  or  hindrances,  it  is  more  difficult 
to  see  or  hear,  greater  precautions  must  be  taken."  Olsen 
V.  Lake  Shore,  etc.,  R.  Co.,  supra;  Chicago,  etc.,  R.  Co. 
V.  Thomas,  supra. 

4.  The  presumption  arises  that  a  traveler  who  was  ap- 
proaching and  about  to  cross  a  railroad  track  saw  whatever 
was  in  the  range  of  his  vision  had  he  looked,  and  heard  what- 
ever he  might  have  heard  had  he  listened.  Baltimore,  etc., 
R.  Co.  V.  Musgrave  (1902),  24  Ind.  App.  295 ;  Lake  Shore, 
etc.,  R.  Co.  V.  Boyts  (1897),  16  Ind.  App.  640;  Baltic 
more,  etc.,  R.  Co.  v.  Talmage  (1896),  15  Ind.  App.  203; 
Pittsburgh,  etc.,  R.  Co.  v.  Fraze  (1898),  150  Ind.  576,  67 
Am.  St.  377;  Lake  Erie,  etc.,  R.  Co.  v.  Stick,  supra; 
Smith  V.  Wabash  R.  Co.,  supra;  Mann  v.  Belt  R.,  etc.,  Co. 
(1891),  128  Ind.   138. 

In  the  case  last  cited  the  court  said:  "The  courts  can 
not  close  their  eyes  to  matters  of  general  notoriety,  and 
matters  of  everyday  observation.  We  must  know  that  a 
train  of  cars  passing  over  iron  or  steel  rails  at  the  speed 
of  thirty  miles  an  hour  does  not  do  so  without  noise.  We 
must  know,  too,  that  where  a  i)erson  possessing  good  eye- 
sight, located  within  one  hundred  feet  of  the  track,  has 
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an  unobstructed  view  of  such  track  for  a  distance  of  near 
one-half  mile,  he  can  not  fail  to  see  an  approaching  train 
before  it  reaches  him,  if  he  looks  attentively,  and  that  if 
he  is  possessed  of  ordinary  hearing  he  could  not  fail  to 
hear  it  when  listening  attentively,  if  running  at  the  speed 
of  thirty  miles  an  hour." 

5.  It  seems  to  us  that  but  one  conclusion  xjan  be  reached 
from  the  evidence  and  findings  of  the  jury  in  this  case,  and 
that  is  that  decedent  might  have  avoided  the  collision  which 
resulted  in  his  death.  He  was  familiar  with  the  crossing, 
having  passed  over  it  almost  daily  for  years.  The  headlight 
on  the  locomotivp  which  struck  and  killed  him  could  have 
been  seen  by  him,  when  he  approached  within  forty  feet 
of  the  track,  continuously  for  a  distance  of  two  and  one- 
half  miles.  He  could  have  heard  the  noise  of  the  approach- 
ing train,  if  he  had  listened,  when  he  was  forty  feet  from 
the  track,  and  must  have  heard  the  noise  of  this  train,  if 
he  had  listened,  a  much  farther  distance  from  the  track. 
It  thus  affirmatively  appears  from  the  evidence  that  de- 
cedent did  not  use  due  care  to  discover  the  approach  of 
the  cars  upon  appellant's  track  before  he  attempted  to  cross 
the  same,  and  there  can  be  no  recovery. 

The  judgment  of  the  trial  court  is  reversed,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new  trial. 


Anderson  et  al.  v.  Indianapolis  Drop  Forging 

Company  et  al. 

[No.  5,134.    Filed  November  22,  1904.] 

1.  Injunction. — Who  Bound  hy  Decree, — Third  Parties  with  Notice, 
— Where  a  temporary  restraining  order  was  issued  by  the  court  in 
an  action  by  a  manufacturing  company  against  a  labor  union  and 
"all  persons  now  or  hereafter  aiding  or  abetting  them"  in  doing  cer- 
tain enumerated  unlawful  things,  such  order  is  binding  upon  all 
persons  with  actual  notice  thereof,  though  not  named  as  defendants 
in  such  action,    p.  103. 
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2.  CojjTEMPT. — Kinds  of. — Contempts  in  this  State  are  of  two  kinds, 
(1)  those  for  which  punishment  is  inflicted  for  the  vindication  of 
public  authority,  denominated  criminal,  (2)  those  in  which  the  en- 
forcement of  private  rights  and  remedies  are  the  objects,  denominated 
civil,     p.  105.  ^ 

3.  Same. — Criminah — Procedure, — In  those  ca&es  denominated  crim- 
inal, or  common  law  contempts,  a  defendant  is  entitled  to  a  discharge 
by  filing  his  sworn  denials  to  the  charges  filed,  and  a  failure  to  deny 
them  subjects  him  to  punishment  witUbut  the  hearing  of  any  evidence. 
p.  105. 

4.  Same. — Statutory  Provisions. — Appeal. — Section  nine  of  the  law  of 
1879  (Acts  1879,  p.  112,  §1025  Burns  1901)  is  declaratory  of  the 
common  law  and  gives  the  defendant  in  criminal  or  common  law 
actions  for  contempt  the  right  of  appeal,     p.  106. 

5-  Same. — Chancery  Practice. — Statutory  Construction. — In  a  pro- 
ceeding for  contempt,  for  the  enforcement  of  private  rights,  a  defend- 
ant may  not  obtain  his  discharge  by  filing  a  sworn  denial  of  the 
charges  made,  but  evidence  will  be  heard  in  contradiction  thereof. 
Sections  eight  and  nine  of  the  law  of  1879  (Acts  1879,  p.  112,  §§1024, 
1025  Bums  1901)  do  not  apply  to  cases  of  a  civil  character,  but  only 
to  criminal  or  common  law  cases,     p.  106. 

6.  Same. — Jurisdiction. — ^Where  the  defendants  in  an  action  of  con- 
tempt appear  and  answer  to  such  proceeding,  they  can  not  complain 
of  the  lack  of  process,    p.  107. 

From  Superior  Court  of  Marion  County  (64,435); 
Vinson  Carter,  Judge. 

Proceedings  in  contempt  in  aid  of  an  action  by  the 
Indianapolis  Drop  Porging  Company  and  others  against 
the  White  River  Lodge  International  Association  of  Ma- 
chinists and  others.  From  a  finding  of  guilty,  the  defend- 
ants appeal.    Affirmed. 

Groninger  &  Groninger,  for  appellants. 
Edenharter  &  Mull  and  F.  E.  Matson,  for  appellees. 

EoBY,  J. — The  Marion  Superior  Court,  on  the  1st  day 
of  July,  1903,  adjudged  the  appellants  guilty  of  contempt, 
fined  each  of  them  $25  and  costs,  and  ordered  that  they 
stand  committed  until  said  fines  and  costs  were  paid.  On 
November  8,  1902,  the  Indianapolis  Drop  Forging  Com- 
pany filed  its  complaint  for  an  injunction  in  said  court 
against  the  White  River  Lodge  International  Association 
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of  Machinists  and  forty-two  other  persons,  named.  On 
the  13th  day  of  December  following,  a  temporary  injunc- 
tion was  granted  against  certain  named  defendants,  and 
"all  persons  now  or  hereafter  aiding  or  abetting  thorn,  or 
confederating  or  conspiring  with  them,  or  any  or  either  of 
them;  the  said  parties  being  thereby  enjoined  from  inter- 
fering with,  hindering,  obstructing  or  stopping  any  of  the 
business  of  said  forging  company,  or  its  officers,  agents, 
servants  or  employes,  in  the  operation  of  its  factory  and 
business  located  in  the  city  of  Indianapolis,  and  from  mo- 
lesting, compelling,  inducing  or  attempting  to  induce  by 
threats,  intimidation,  violence  or  force,  any  of  its  em- 
ployes to  refuse  or  fail  to  do  their  work  or  discharge  their 
duties  as  such  employes,  or  to  leave  its  servica"  The  de- 
cree is  specific  and  comprehensive,  and  of  considerable 
length.  Its  purport  is  as  indicated.  On  June  24,  1903, 
said  forging  company  filed  its  motion,  supported  by  affi- 
davit, for  a  rule  requiring  appellants  and  one  Edward  J. 
Collins  to  show  cause  why  they  should  not  be  attached  for 
contempt  of  court  for  violating  said  temporary  injunction.- 
The  motion  recited  the  entry  of  the  injunction  aforesaid, 
and  stated  that  the  appellants,  though  not  parties  to  the 
suit,  had  notice  and  knowledge  of  said  order  of  injunction 
long  before  the  happening  of  the  matters  alleged,  and, 
with  such  notice  and  knowledge,  wilfully  violated,  and 
caused  to  be  violated,  said  order  of  injunction  in  respect  to 
the  matters  more  fully  set  forth  in  the  affidavit  of  Louis 
A.  Beyers,  attached  and  made  a  part  of  the  motion. 

The  affidavit  of  said  Beyers  is,  in  substance,  that  he  is  a 
die-sinker  by  trade,  and  is  and  has  been  ever  since  Septem- 
ber, 1902,  in  the  enlploy  of  said  forging  company;  that  on 
June  6,.  1903,  as  he  was  leaving  its  shop  at  the  noon  hour, 
he  was,  without  provocation  on  his  part,  waylaid,  assaulted 
and  beaten  by  the  appellants,  who  at  the  time  were  claim- 
ing to  do  picket  duty  for  defendant  White  River  Lodge 
International  Association  of  Machinists  at  the  factory  of 
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said  company ;  that,  while  they  were  so  assaulting  and  beat- 
ing him,  his  brothers,  Fred  and  John  Beyers,  came  up  and 
interfered  in  his  behalf,  whereupon  appellant  called  affiant 
and  his  said  brothers  scabs,  and  threatened  to  strike  them 
with  stones  which  they  had  picked  up ;  that  thereafter  ap- 
I)ellant  Anderson  caused  affiant  and  his  two  brothers  to  be 
arrested  and  brought  before  the  police  court  on  the  false 
charge  of  committing  an  assault,  with  intent  to  kill,  upon 
him,  the  said  ^Vnderson,  thereby  interfering  with  the  em- 
ployment of  affiant  and  his  said  brothers,  all  of  which, 
as  affiant  believes,  was  in  violation  of  the  injunction  hereto- 
fore granted  And  now  in  force.  A  rule  to  show  cause 
was  thereupon  issued  and  served,  and  thereafter,  said  par- 
ties appearing,  evidence  was  heard,  the  said  Collins  found 
not  guilty,  and  a  judgment  as  aforesaid  entered  against  the 
appellants.  The  allegations  connecting  said  Collins  with 
the  contempt  charged,  not  having  been  sustained,  are  not 
set  out  in  the  foregoing  summary  of  the  proceeding. 

1.  The  appellants  were  amenable  to  the  injunction  if 
they  had  actual  notice  thereof,  although  not  made  defend- 
ants in  the  original  action.  Ex  parte  Lennon  (1897),  1G6 
U.  S.  548,  41  L.  Ed.  1110,  17  Sup.  Ct.  658 ;  Americcoru 
iSleely  etc.,  Co,  v.  Wire  Drawers',  etc.  Union  (1898),  90 
Fed.  605;  High,  Injunctions  (3d  cd.),  §1444.* 

Appellants'  claim  for  a  reversal  of  the  judgment  against 
them  depends  upon  the  provisions  of  "an  act  touching  con- 
tempts of  court,  prescribing  penalties  that  may  be  inflicted 
therefor,  and  the  methods  of  proceeding  therein,"  approved 
March  31,  1879  (Acts  1879,  p.  112),  as  amended  March 
1,  1881  (Acts  1881,  p.  10).    §§1024-1026  Burns  1901. 

By  section  eight  of  the  act  of  1879,  supra,  it  is  provided 
that  "in  all  cascG  of  indirect  contempt,  the  jX3rson  charged 
therewith  shall  be  entitled,  before  answering  thereto  or  be- 
ing punished  therefor,  to  have  served  upon  him  a  rule  of  the 
court  against  which  the  alleged  contempt  may  be  com- 
mitted, which  said  rule  shall  clearly  and  distinctly  set  forth. 
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the  facts  which  are  alleged  to  constitute  such  contempt,  and 
shall  specify  the  time  and  place  of  such  facts  with  such 
reasonable  certainty  as  to  inform  the  defendant  of  the  na- 
ture and  circumstances  of  the  charge  against  him,  and 
shall  specify  a  time  and  place  at  which  he  is  required  to 
show  cause,  in  said  court,  why  he  should  not  be  attached 
and  punished  for  such  contempt,  which  time  the  court  shall, 
on  proper  showing,  extend  so  as  to  give  the  defendant  a 
reasonable  and  just  opportunity  to  purge  himself  of  such 
contempt." 

By  section  nine  of  the  act  of  1879,  supra,  it  is  further 
provided:  "If  the  defendant  shall  fail  to  appear  in  said 
court,  at  the  time  and  place  specified  in  the  rule  provided 
for  in  the  last  preceding  section,  to  answer  the  same,  or  if, 
after  having  appeared  thereto,  the  defendant  shall  fail  or 
refuse  to  answer  touching  such  alleged  contempt,  the  court 
may  proceed  at  once,  and  without  any  further  delay,  to 
attach  and  punish  him  or  her  for  such  contempt;  but  if 
the  defendant  shall  answer  to  the  facts  set  forth  in  such 
rule,  by  showing  that,  even  if  they  are  all  true,  they  do 
not  constitute  a  contempt  of  court,  or  by  denying  or  ex- 
plaining or  confessing  and  avoiding  them,  so  as  to  show 
that  no  contempt  was  intended,  then,  and  in  every  such 
case,  the  court  shall  acquit  and  discharge  the  defendant; 
*  *  *  and  the  defendant  having  appeared  to  such  rule, 
may  except,  file  a  bill  of  exceptions,  and  appeal  to  the  gen- 
eral term  and  to  the  Supreme  Court,  in  the  same  manner  as 
in  cases  of  direct  contempt." 

By  section  ten  of  the  act  of  1881,  supra,  the  provisions 
of  the  act  are  made  to  apply  to  "all  proceedings  for  con- 
tempt in  all  courts  of  record  in  this  State,  except  the  Su- 
preme Court  thereof:  Provided,  however,  that  nothing 
herein  contained  shall  be  construed  or  held  to  embrace, 
limit  or  control  any  proceeding  against  any  officer,  or  party 
for  contempt,  for  the  enforcement  of  civil  rights  and  reme- 
di?9," 
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2.  Contempts  of  court  for  which  punishment  is  in- 
flicted for  the  primary  purpose  of  vindicating  public  au- 
thority are  denominated  criminal,  while  those  in  which  the 
enforcement  of  civil  rights  and  remedies  is  the  ultimate 
object  of  the  punishment  are  denominated  civil  contempts. 
'^Proceedings  for  contempts  are  of  two  classes — those  prose- 
cuted to  preserve  the  power  and  vindicate  the  dignity  of  the 
courts,  add  to  punish  for  disobedience  of  their  orders,  and 
those  instituted  to  preserve  and  enforce  the  rights  of  pri- 
vate parties  to  suits,  and  to  compel  obedience  to  orders  and 
decrees  made  to  enforce  the  rights  and  administer  the  reme- 
dies to  which  the  court  has  found  them  to  be  entitled.  The 
former  are  criminal  and  punitive  in  their  nature,  and  the 
government,  the  courts,  and  the  people  are  interested  in 
their  prosecution.  The  latter  are  civil,  remedial,  and  co- 
ercive in  their  nature,  and  the  parties  chiefly  in  interest 
in  their  conduct  and  prosecution  are  the  individuals  whose 
private  rights  and  remedies  they  are  instituted  to  protect 
or  enforce."  In  re  Nevitt  (1902),  117  Fed.  448,  458,  and 
authorities  cited.  See,  also,  Ileinze  v.  Butte,  etc.,  Min, 
Co.  (1904),  129  Fed.  274. 

3.  In  the  former  class,  "In  cases  at  common  law  the 
defendant  will  be  discharged  if,  by  his  answers  to  inter- 
rogatories filed,  he  makes  such  a  statement  as  will  free 
him  from  the  imputed  contempt  and  opposing  testimony 
will  not  be  heard."  Underwood's  Case  (1840),  2  Humph. 
45.  At  common  law  always,  and  by  the  terms  of  §1025, 
suprUy  a  sworn  denial  of  the  facts  charged  entitled  the  ac- 
cused to  his  discharge.  Wilson  v.  State  (1877),  57  Ind. 
71;  State  v.  Earl  (1872),  41  Ind.  464;  Fishback  v.  State 
(1891),  131  Ind.  304;  Stewart  v.  State  (1895),  140  Ind. 
7;  Shirk  v.  Cox  (1895),  141  Ind.  301.  Failing  to  deny 
the  contempt,  punishment  was  assessed  without  hearing 
evidence.  Haskett  v.  State  (1875),  51  Ind.  176;  Hawkins 
v.  Slate  (1890),  125  Ind.  570;  WliUlem  v.  State  (1871), 
Se  Ind.  196;  Middlcbrook  v.  Slate  (1870),  43  Conn.  257, 
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21  Am.  Rep.  650;  People  v.  Wilson  (1872),  64  111.  195, 
16  Am.  Eep.  528;  Rapalje,  Contempts,  §113. 

4.  Section  nine,  supra,  is  declaratory  of  the  conmion 
law,  and  gives  to  the  defendant,  in  unmistakable  terms,  the 
right  of  appeal,  which  is  denied  in  some  jurisdictions,  and, 
prior  to  such  statute,  debated  in  our  own.  State  v.  Tipton 
(1822),  1  Elackf.  166;  Hunter  v.  State  (1855),  6  Ind. 
423 ;  Whittem  v.  State,  supra. 

5.  Neither  section  eight  nor  section  nine  was  intended  to 
apply  to  cases  in  chancer}'',  where  it  has  always  been  the 
rule  that  '^the  truth  of  the  defendant's  statement  in  reply 
to  interrogatories  filed  may  be  controverted  on  the  other 
side,  and  the  whole  matter  be  inquired  into  and  ascer- 
tained by  the  court.  *  *  *  Without  the  power  to  en- 
force these  decrees  by  punishing  disobedience  and  viola- 
tion of  them,  a  court  of  chancery  would  be  worse  than  usC' 
less,  and  for  this  reason,  perhaps,  the  practice  on  the  point 
we  are  considering  differs  from  that  of  a  court  of  common 
law,  for  if  the  answer  of  a  defendant  in  questions  of  con- 
tempt were  conclusive,  a  decree  might  lose  all  its  vitality, 
and  not  be  enforced  at  all.  The  temptation,  in  many  cases, 
to  defeat  the  efficacy  of  a  decree,  by  sturdy  denial  of  im- 
puted contempt,  might  be  too  strong  for  the  virtue  of  a 
party.  The  rule,  therefore,  is  regarded  as  well  settled,  in 
England  and  in  this  country,  that,  in  chancery,  testimony 
will  be  heard  to  contradict  as  well  as  to  support  the  truth  of 
a  statement  made  by  one  against  whom  proceedings  for  con- 
tempt have  been  instituted."  Underwood's  Case,  supra; 
In  re  Dehhs  (1805),  158  U.  S.  564,  39  L.  Ed.  1092,  15 
Sup.  Ct.  900. 

That  the  act  of  1879  and  its  amendment  were  not  de- 
signed to  affect  cases  falling  within  this  class  is  put  beyond 
all  manner  of  doubt  by  the  concluding  provision  of  sec- 
tion ten,  supra — that  the  act  shall  not  apply  to  any  pro- 
ceeding "for  the  enforcement  of  civil  rights  and  remedies." 
Beck  V.  State  (ISSO),  72  Ind,  250,     It  is  not,  therefore, 
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necessary  to  refer  to  the  inherent  power  of  the  courts  to  en- 
force their  xlecrees  and  command  respect  for  their  proc- 
esses. The.  existence  of  such  powers  is  essential  to  the 
maintenance  of  our  system  of  government.  No  legislature 
can  abridge,  limit  or  take  away  such  power,  either  directly 
or  indirectly)  by  attempting  to  define  the  offense  or  under- 
taking to  regulate  procedure.  The  legislature  of  Indiana 
has  fiot  attempted  to  do  so.  It  follows  that  appellants  were 
not  entitled  to  be  discharged  upon  their  verified  answer. 

6.  The  appellants  appeared  to  the  proceeding.  They 
can  not,  therefore,  complain  of  lack  of  process.  The  evi- 
dence supports  the  finding;  The  learned  judge  of  the  supe- 
rior court  was  constrained  to  the  action  taken  by  the  ap- 
pellants themselves. 

Judgment  affirmed. 


Midland  Steel  Company  v.  Citizens  National 

Bank. 

[No.  4,709.    Filed  November  23,  1904.] 

1.  Bills  and  Notes. — Execution, — Complaint, — Necessary  Averments, 
— Where  a  complaint  on  a  promissory  note  alleged  that  defendant, 
a  corporation,  adopted  and  used  the  style  of  "R.  J.  Beatty,  Presi- 
dent," in  which  to  execute  notes  in  the  usual  course  of  its  business, 
and  that  such  defendant  in  such  name  "executed"  the  note  in  suit, 
such  complaint  shows  the  formation  of  a  complete  contract,  and  it 
was  not  necessary  for  such  complaint  to  show  a  promise  to  pay 
when  a  copy  of  the  note  was  set  out,  or  to  show  that  such  note  was 
executed  in  the  usual  course  of  business,  or  that  it  was  executed  for 
a  debt  of  the  corporation,  or  to  show  that  such  note  was  "signed," 
since  "execution"  includes  signature  as  well  as  delivery,     p.  110. 

2.  Same. — Payahle  in  Foreign  State, — Law  Merchant, — Presumption, 
— Thefe  is,  strictly  speaking,  no  general  law  merchant  peculiar  to 
any  particular  state,  but  the  presumption  is  that  the  rules  thereof 
are  the  same  everywhere,  the  custom  of  merchants  being  similar  over 
the  commercial  world,     p.  112. 

3.  Same. — Foreign  Law, — How  Proved, — Where  it  is  claimed  that  the 
note  in  suit  is  governed  by  the  laws  of  a  foreign  state,  it  is  not  neces- 
sary that  such  foreign  law  should  be  statutory,  since  our  statute 
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(§484  Burns  1901,  Acta  1881,  p.  240,  §342)  provides  that  the  -un- 
written or  common  law  of  one  of  the  United  States  may  be  proved 
as  a  fact  in  the  courts  of  this  State,     p.  113. 

4.  Bills  and  Notes. — Payable  in  Foreign  State, — What  Law  Gov- 
erns,— A  note  executed  in  Indiana  and  made  payable  in  a  bank  in  a 
foreign  state,  is  governed  by  the  laws  of  sucli  foreign  state,     p.  113. 

5.  '  Same. — Lato  of  Foreign  State. — Presumption. — Decisions  of  For- 
eign State  on  Lato  Merchant. — Where  a  note  is  governed  by  the  law 
merchant  of  a  foreign  state,  the  presumption  is  that  such  law  mer- 
chant is  the  same  as  in  this  State,  but  the  decisions  of  the  highest 
courts  of  such  foreign  state  in  such  case  are  binding,  as  to  what  that 
law  is,  on  the  courts  of  this  State,     p.  114. 

6.  Same. — Complaint. — Law  of  Foreign  State, — Sufficiency. — Where, 
in  an  action  on  a  promissory  note  governed  by  the  laws  of  a  foreign 
state,  the  complaint  alleges,  that  it  is  the  common  and  unwritten 
law  of  such  foreign  state,  established  and  adjudicated  by  the  highest 
courts  of  such  state,  that  such  note  as  set  out  is  governed  by  the 
law  merchant  and  is  negotiable,  and  that  a  purchaser  for  value,  with- 
out notice,  before  maturity,  and  in  due  course,  takes  such  note  free 
from  any  defenses,  such  complaint  is  sufficient  as  to  such  foreign 
law.     p.  114. 

7.  Same. — Answer. — Ultra  Vires. — Failure  and  Want  of  Considera- 
tion.— In  an  action  on  a  note  governed  by  the  law  merchant,  executed 
by  a  corporation,  answers  of  ultra  vires,  want  of  consideration  and 
failure  of  consideration  are  all  bad  as  against  an  innocent  holder  for 
value,     p.  114. 

8.  Res  Judicata. — Law  of  Case. — Former  Appeal. — ^The  law  as  laid 
down  on  a  former  appeal  is  the  law  of  the  case  all  the  way  through, 
but  only  to  the  extent  that  the  facts  remain  the  same.     p.  115. 

9.  Evidence. — Depositions. — Foreign  Notary. — Where  a  deposition 
was  taken  upon  notice  before  a  notary  public  in  a  foreign  state,  and 
such  notary  certifies  that  the  witness  was  duly  sworn ;  that  his  testi- 
mony was  reduced  to  writing  by  her ;  that  it*  was  taken  at  the  time 
and  place  specified;  that  defendant  appeared  by  attorney,  and  such 
certificate  was  signed  by  such  notary,  and  her  seal  was  attached,  a 
motion  to  suppress  for  the  reason  that  it  did  not  appear  that  by  the 
laws  of  such  foreign  state  a  notary  public  had  any  authority  to  take 
depositions  or  administer  an  oath  was  properly  overruled,  since  it 
appears  that  such  notary  has  complied  with  our  statute  (§464  Burns 
1901,  Acts  1881,  p.  240,  §327)  which  furnishes  the  rules  and  meth- 
ods for  taking  depositions,     p.  IIG. 

Froni  Henry  Circuit  Court;  /.  M.  Morris,  Judge. 

Action  by  the  Citizens  National  Bank  of  Kokomo  against 
the  Midland  Steel  Company.  From  a  judgment  for  plain- 
tiif,  the  defendant  appeals.    Affirmed. 
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Eyan  l('  Thompson,  B.  K.  Elliott,  W,  F.  Elliott  and 
Frank  lAttleton,  for  appellant. 

/.  C  BlacMidge,  C.  C.  Shirley,  Conrad  Wolf  and 
Forkver  &  Forkncr,  for  appellee. 

Robinson,  J. — Suit  by  appellee,  as  indorsee  upon  a 
promissory  note  payable  at  a  bank  in  Pittsburg,  Pennsyl- 
vania, to  die  order  of  the  Muncie  Land  Company.  This  is 
the  second  appeal  (Midland  Steel  Co.  v.  Citizens  Nat.  Bank 
(1900),  26  Tnd.  App.  71).  The  note  in  suit  is  as  follows: 
"Midland  Steel  Company.  $2,000.  Muncie,  Indiana, 
April  23, 1896.  Four  months  after  date  we  promise  to  pay 
to  the  order  of  the  Muncie  Land  Company  $2,000,  value 
received,  negotiable  and  payable  without  defalcation  or  dis- 
count; at  the  Union  National  Bank,  Pittsburg,  Pa.,  with 
interest  at  six  per  cent,  per  annum  from  date.  R.  J. 
Beatty,  president."  The  amended  complaint  avers  that  ap- 
pellee is  a  banking  corporation  at  Kokomo,  Indiana ;  that 
appellant  is  a  manufacturing  corporation  organized  imder 
the  laws  of  Indiana,  and  with  its  office  and  place  of  business 
at  Muncie,  Indiana ;  that  prior  to  the  execution  of  the  note 
in  suit  appellant  adopted  the  name  and  style  of  R.  J. 
Beatty,  president,  in  and  by  which  to  execute  the  conmier- 
cial  obligations,  bills  of  exchange,  and  promissory  notes  in 
the  usual  course  of  appellant's  business ;  that,  on  the  date 
named,  appellant,  by  and  in  the  name  of  R.  J.  Beatty,  pres- 
ident, executed  to  the  Muncie  Land  Company  the  above 
note,  whereby  appellant  promised, to  pay  the  land  company 
the  amount  named  as  therein  specified ;  that  after  the  execu- 
tion of  the  note,  and  before  it  became  due,  the  Muncie  Land 
Company  sold,  transferred  and  indorsed  the  same,  in  writ- 
ing, and  for  a  valuable  consideration,  to  appellee ;  that  ap- 
pellee purchased  the  note  in  the  usual  course  of  business, 
without  notiqe  of  any  defense;  that  at  the  time  the 
note  was  executed,  and  up  to  the  present  time,  the  note  was 
and  is  negotiable  under  the  rules  of  the  law  merchant,  as  the 
law  was  determined  and  adjudged  by  the  highest  judicial 
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tribunals  of  Pennsylvania,  and  that  the  indorser  thereof,  be- 
fore maturity,  in  the  usual  course  of  business,  and  without 
notice  of  any  defense,  took  the  same  free  from  all  defenses, 
and  that,  under  such  laws,  appellee  so  held  the  note ;  that  at 
the  maturity  of  the  note  appellee  presented  the  same  for 
payment  at  the^TJnion  National  Bank  of  Pittsburg,  where 
the  same  was  payable,  and  payment  was  refused ;  and  that 
thereupon  appellee  caused  the  note  to  be  duly  protested. 

1.  It  is  first  argued  against  the  sufficiency  of  the  com- 
plaint that  it  is  not  averred  that  the  note  was  executed  by 
appellant  in  the  usual  and  ordinary  course  of  its  business, 
nor  that  it  was  executed  for  a  debt  of  the  corporation,  nor 
that  the  Muncie  Land  Company  or  the  appellee  took  it  as 
the  note  of  the  appellant. 

The  complaint  avers  that,  at  and  prior  to  the  execution  of 
the  note  in  suit,  appellant  adopted  and  used  the  name  and 
style  of  R.  J.  Beatty,  president,  in  and  by  which  to  execute, 
notes  in  the  usual  and  ordinary  course  of  its  business;  that, 
on  the  date  named,  appellant,  by  and  in  the  above  name, 
"executed  and  delivered  to  the  Muncie  Land  Company"  its 
promissory  note,  a  copy  of  which  is  set  out  in  the  com- 
plaint; that,  by  the  terms  of  the  note,  appellant,  by  the 
above  name,  promised  to  pay  the  land  company  the  sum 
mentioned,  for  value  received ;  that  after  the  execution  of 
the  note,  and  before  it  became  due,  the  payee,  for  a  valu- 
able consideration,  sold  and  transferred  the  same  by  writt^en 
indorsement  to  appellee,  who  took  the  same  in  the  usual 
course  of  business,  without  notice  of  any  defenses  thereto. 

It  is  seen  that  it  is  averred  that  appellant  executed  the 
note,  which  implies  both  a  signing  by  appellant  and  a  de- 
livery by  appellant.  In  that  respect  the  complaint  shows  a 
complete  contract.  Nicholson  v.  Combs  (1883),  90  Ind. 
616,  46  Am.  Rep.  229 ;  Prather  v.  Zulauf  (1871),  38  Ind. 
156.  Where  a  pleading  avers  the  execution  of  a  promis- 
sory note,  and  gives  a  copy,  it  need  not  otherwise  show  a 
promise  to  pay.    Reynolds  v.  Baldtvin  (1884),  93  Ind.  57. 
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An  averment  that  the  note  was  exocuted  renders  an  aver- 
ment that  the  note  was  signed  surplusage.  Jaqua  v.  Wood- 
bury (1892),  3  Ind.  App.  289.  A  corporation  may  con- 
tract a  debt  or  execute  a  note  when  necessary  in  furtherance 
of  its  legitimate  objects.  It  is  averred  that  when  the  note 
was  executed  appellant  was  a  corporation.  Unless  the  con- 
trary appears,  it  must  be  presumed  that  it  exercised  the 
power  in  a  legitimate  way.  We  fail  to  see  the  necessity  of 
an  averment  that  the  noto  was  executed  in  the  usual  course 
of  business.  Nor  was  it  necessary  to  aver  that  it  was  exe- 
cuted for  a  debt  of  the  corporation.  It  is  averred  that  ap- 
pellant executed  the  note  by  the  name  of  R.  J.  Beatty, 
president,  and  the  note  states  it  was  for  value  received.  In 
Second  Nat.  Bank  v.  Midlaiid  Sled  Co.  (1900),  155  Ind. 
r>Sl,  each  of  the  several  paragraphs  of  complaint  was  held 
sufficient.  The  note  sued  on  in  that  case  and  the  note  in  the 
case  at  bar  are  the  same,  except  as  to  the  date  and  time  of 
payment.  We  do  not  understand  that  case  to  hold  that  the 
averments  contended  for  by  appellant  are  necessary.  Sqp, 
also,  Midland  Steel  Co.  v.  Citizens  Nat.  Bank  (1901),  26 
Ind.  App.  71. 

It  is  also  argued  that  the  law  of  Pennsylvania,  where 
the  note  is  payable,  is  not  well  pleaded.  The  note  sued  on 
is  not  governed  by  the  law  merchant.  It  is  not  payable  at  a 
bank  in  this  State,  and  is  subject  to  defenses  in  the  hands 
of  a  bona  fide  holder  for  value.  It  is,  no  doubt,  true  that 
the  complaint,  aside  from  any  averments  as  to  the  law  of 
Pennsylvania,  states  a  cause  of  action  upon  the  note  as  a 
non-negotiable  instrument.  But  if  the  complaint  is  held 
good  upon  that  theory  only,  the  demurrers  to  appellant's 
answers  should  not  have  been  sustained.  This  is  the  effect 
of  the  ruling  upon  the  former  appeal.  Midland  Steel  Co. 
V.  Citizens  Nat.  Bank,  supra.  However,  the  theory  of  the 
pleading  is  that  the  note  is  negotiable  under  the  laws  of  tho 
State  of  I^ennsylvania,  and  it  must  be  good  upon  the  theory 
upon  which  it  proceeds,  or  it  will  not  be  good  at  all. 
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In  pleading  the  Pennsylvania  law  the  complaint  avers 
"that  at  the  time  said  note  was  executed  as  "aforesaid,  and  at 
the  time  it  was  indorsed  and  taken  by  this  plaintiff  as  afore- 
said, and  for  many  years  prior  thereto,  and  up  to  the 
present  time,  it  was  and  is  the  common  and  unwritten  law  of 
the  state  of  Pennsylvania,  as  mled,  established  and  adjudi- 
cated by  the  highest  judicial  courts  of  that  state,  that  said 
note  was  and  is  negotiable  according  to  and  under  the  rules 
of  the  law  merchant,  as  determined  and  adjudicated  by  the 
highest  judicial  courts  of  said  state,  and  that  the  indorsee 
thereof  before  maturity,  in  the  usual  course  of  business, 
without  notice  of  any  defenses  thereto,  took  the  same,  freed 
from  all  defenses  thereto,  and  that  under  and  by  the  said 
laws  of  ihe  state  of  Pennsyrvania  the  plaintiff  took  and  now 
holds  said  paper  free  from  all  defenses  thereto ;  that  promis- 
sory  notes  payable  to  order  or  bearer,  containing  the  words 
negotiable  and  payable  without  defalcation  or  discount  at  a 
bank  in  said  state,  were  and  are  negotiable  by  indorsement, 
and  by  indorsement  before  due,  for  which,  in  good  faith,  the 
holder  takes  the  same  freed  from  all  defenses  thereto  and 
set-off  and  cross  demand." 

2.  It  is  quite  true  there  is  no  common  law,  strictly 
speaking,  peculiar  to  the  state  of  Pennsylvania  or  Indiana. 
Neither  is  the  general  law  merchant  one  thing  in  Pennsyl- 
vania, and  another  in  Indiana.  In  applying  the  principles 
of  the  general  law  merchant  to  a  contract,  the  law  of  the 
forum  and  of  the  place  of  the  contract  is  the  same.  "The 
whole  current  of  authorities,"  said  the  court  in  Piatt  v.  Eads 
(1820),  1  Blackf.  81,  "from  the  commencement  of  the  his- 
tory of  our  system  of  jurisprudence  down  to  the  present 
day,  goes  to  establish  the  doctrine  that  the  custom  of  mer- 
chants is  and  always  has  been  regarded  as  a  part  of  the 
common  law  of  England ;  and  that  bills  of  exchange,  both 
foreign  and  inland,  are  under  its  regulation.  It  is  a  law 
of  a  general  nature,  and  not  local  to  that  kingdom,  and  is 
there  recognized  and  acknowledged  by  the  courts  as  a  part 
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of  their  system,  from  the  circumstance  of  its  universal  ap- 
plication and  use  in  all  mercantile  transactions  throughout 
the  commercial  world;  being  in  those  cases  a  rule  of  de- 
cision to  which  all  nations  agreed,  and  of  which  all  courts 
take  notice." 

3.  As  we  have  already  observed,  promissory  notes  at 
<»ramon  law  and  under  the  law  merchant  were  not,  in  this 
State,  negotiable  so  as  to  be  free  from  defenses  in  the  hands 
of  a  bona  fide  holder ;  and  that  the  note  in  suit,  as  it  is  not 
payable  at  a  bank  in  this  State,  is  not  commercial  paper 
under  the  law  of  this  State.  However,  it  seems  that  the  law 
of  the  foreign  state  need  not  necessarily  be  statute  law. 
Our  statute  (§484  Burns  1901,  §476  K.  S.  1881)  pro- 
vides that  "the  unwritten  or  common  law  of  any  other 
of  the  United  States  *  *  *  may  be  proved  as  facts  by 
parol  evidence."  In  Alford  v.  BaJcer  (1876),  53  Ind.  279, 
where  the  court  had  under  consideration  a  note  made  in 
Kentucky,  and  payable  at  a  bank  in  that  state,  it  is  said : 
"Where  the  law  of  another  state,  claimed  to  be  different 
from  the  common  law,  is  involved  in  a  judicial  proceeding 
in  this  State,  it  becomes  matter  of  fact  in  such  proceeding, 
and  must  be  proved,  and,  indeed,  alleged,  unless  the  ques- 
tion arises  in  such  a  way  as  to  render  the  pleading  unneces- 
sary. Tf,  by  any  statute  of  Kentucky,  or  by  the  general 
course  of  the  decisions  of  the  courts  of  that  state,  such  note 
is  placed  upon  the  footing  of  bills  of  exchange  and  gov- 
erned by  the  law  merchant,  that  fact  might  have  been,  but 
was  not  shown.  Our  statute  makes  provision  for  the  proof 
both  of  the  written  and  unwritten  law  of  another  state." 

4.  As  the  note  was  made  in  Indiana  and  payable  in 
Pennsylvania,  appellant,  the  maker,  is  liable  according  to 
the  law  of  Pennsylvania.  He  is  presumed  to  have  con- 
tracted with  reference  to  the  law  of  that  state.  Hunt  v. 
Standart  (1800),  15  Ind.  33,  77  Am.  Dec.  79;  Alford  v. 
Baker,  supra;  Brotvning  v.  Merritt  (1878),  61  Ind.  425; 
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Lindemmi  v.  Rosen  field  (1870),  67  Ind.  24G,  33  Am.  Rep. 
79;  Fordyce  v.  Nelson  (1888),  91  Ind.  447;  Kopelhe  v. 
Kopelke  (1887),  112  Ind.  435;  Sondheim  v.' Gilbert, 
(1889),  117  Ind.  71,  5  L.  R  A.  432,  10  Am.  St.  23! 

5.  We  must  presume,  in  the  absence  of  proof  to  the  con- 
trary, that  the  common  law  prevails  in  Pennsylvania. 
However,  a  decision  of  the  highest  court  of  that  state  upon 
some  branch  of  the  common  law  may  not  be  in  harmony 
with  the  decisions  in  this  State.  But  if  the  highest  judicial 
tribunal  of  that  state  has  declared  that  a  note  like  that  in 
suit  may  be  taken  by  a  good-faith  purchaser  for  value  freed 
from  all  defenses,  that  is  the  law  of  that  stata  And  this 
would  be  true  whether  the  decisions  of  that  state  were  under 
a  statute  or  not.  A  foreign  court  could  question  the  de- 
cisions of  tlie  courts  of  this  State  upon  any  branch  of  the 
common  law  only  upon  the  ground  that  it  did  not  agree 
with  the  premises  or  the  reasoning  of  the  court.  If  the 
foreign  court  may  question  such  a  decision,  it  might  ques- 
tion a  decision  of  the  courts  of  this  State  in  interpreting 
one  of  its  own  statutes,  but  it  is  conceded  that  this  the 
foreign  court  can  not  do.  Tlic  foreign  court  is  the  only 
tribunal  competent  to  decide  upon  the  common  or  the  stat- 
ute law  of  its  own  state,  and  we  fail  to  see  any  reason  for 
permitting  such  decisions  to  be  questioned  in  the  one  case, 
and  not  permitting  them  to  be  questioned  in  the  other. 
The  contract  in  question  was  made  with  reference  to  the 
law  of  the  state  where  it  was  to  be  pcrfonned.  '^The  law  is 
a  silent  factor  in  every  contract."  Long  v.  Straus  (1886), 
107  Ind.  94,  57  Am.  Rep.  87;  Foulhs  v.  Falh  (1883),  91 
Ind.  315. 

6.  We  think  the  comi)laint  sufficiently  pleads  the  law 
of  Pennsylvania,  and  that,  upon  the  theory  that  the  note  in 
suit  is  negotiable  under  the  law  of  the  place  where  it  was 
to  be  paid,  the  pleading  is  good  against  a  demurrer. 

7-     Error  is  also  assigned  upon  the  court's  sustaining  the 
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demurrer  to  the  second,  third  and  fourth  paragraphs  of 
appellant's  answer.  The  first  paragraph  of  answer  is  the 
general  denial.  The  second  paragraph  is  substantially 
the  same  as  the  answer  set  out  in  the  opinion  on  the  former 
appeal.  Midland  Sieel  Co,  v.  Citizens  Nat.  Bank  (1901), 
26  Ind.  App.  71.  The  third  paragraph  pleads  in  effect  a 
failure  of  consideration.  The  fourth  paragraph  alleges 
that  the  note  was  given  without  any  consideration.  The 
fifth  paragraph  is  substantially  the  same  as  the  second,  but 
concludes,  "Wherefore,  defendant  says  it  did  not  execute 
said  note,  and  that  the  same  is  not  its  act  or  deed,"  and  is 
verified. 

8.  Upon  the  former  appeal  the  complaint  sought  to  re- 
cover upon  the  note  as  a  non-negotiable  instrument.  In  the 
case  at  bar  the  complaint  shows  that  the  note  is  negotiable 
under  the  law  of  Pennsylvania,  and,  as  to  its  coimnercial 
qualities,  is  governed  by  the  law  of  that  state.  The  second 
and  third  paragraphs  of  answer  upon  the  former  appeal, 
which  were  substantially  the  same  as  they  were  here,  were 
held  sufficicntn  But  the  decision  on  the  former  appeal  is 
the  law  of  the  case  only  in  so  far  as  the  facts  remain  the 
same.  EcJcert  v.  Binkley  (1893),  134  Ind.  614;  State,  ex 
reL,  V.  Christian  (1897),  18  Ind.  App.  11.  The  second, 
third  and  fourth  paragraphs  of  answer  fail  to  allege  that 
when  appellee  purchased  the  note  it  had  notice  of  the  facts 
pleaded  in  these  answers  as  a  defense.  The  complaint  avers 
that  before  the  note  was  due  the  payee  sold  and  transferred 
it  by  written  endorsement  to  appellee;  that  appellee  pur- 
chased the  note  before  maturity  for  a  valuable  considera- 
tion paid  to  the  payee,  in  the  usual  course  of  business,  and 
without  notice  of  any  defenses  on  the  part  of  the  maker.  A 
defense  by  tlie  maker,  as  against  the  original  payee,  is  of 
itself  insufficient,  but  should  contain  also  a  denial  of  ap- 
pellee's want  of  notice,  or  some  equivalent  averment.  Bunt- 
ing V.  Mick  (1892),  5  Ind.  App.  289;  Bradley,  Holton  & 
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Co.  V.  ir/i/^tcr  (1S09),  23  Ind.  App.  380.  Scx),  also,  Sond- 
heim  v.  Oilhert,  supra;  Second  Nat,  Bank,  etc.,  v.  Morgan 
(1895),  165  Pa.  St.  199,  30  Atl.  957. 

9.  Appellant  acknowledged  service  of  notice  that  on  a 
certain  day  appellee  would,  "before  some  officer  authorized 
to  take  depositions,"  at  a  certain  office  in  Chicago,  Illinois, 
take  the  deposition  of  R.  eT.  Beatty,  to  be  used  in  evidence 
on  tlie  trial.  The  deposition  was  taken  at  the  time  and 
place  named  in  the  notice,  before  a  notary  public  in  Cook 
county,  Illinois.  The  notary  certifies  that  the  witness  was 
by  her  "first  duly  sworn  according  to  law,"  that  the  depo- 
sition was  reduced  to  writing  by  her,  that  it  was  taken  at 
the  time  and  place  named  in  the  notice,  and  that  appellant 
attended  the  taking  thereof  by  attorney.  The  certificate  is 
signed  by  the  notary,  and  the  notarial  seal  affixed.  It  is 
argued  that  the  motion  to  suppress  the  deposition  and  the 
objection  to  its  introduction  in  evidence  should  have  been 
sustained,  because  it  does  not  appear  that  a  notary  public 
in  Illinois  has  any  authority  to  take  depositions  or  admin- 
ister oaths.  There  is  no  statement  in  the  certificate  that 
the  notary  has  such  authority. 

A  notary  public  is  a  public  officer,  and  possesses  certain 
powers  under  the  common  law  by  virtue  of  his  office.  We 
must  presume  that  the  common  law  exists  in  Illinois,  and  of 
the  common-law  powers  of  a  notary  we  may  take  notice.  But 
under  the  common  law  a  notary  had  no  authority  to  ad- 
minister oaths.  Teutonia  Loan,  etc,  Co.  v.  Turrell  (1898), 
19  Ind.  App.  469,  65  Am.  St.  419;  Berhery  v.  Reilly 
(1890),  82  Mich,  160,  46  K  W.  436;  Keefer  v.  Mason 
(1865),  36  111.  406;  Trevor  v.  Colgate  (1899),  181  111. 
129,  54  N.  E.  909 ;  Proffatt,  Notaries,  §24;  John,  American 
Notaries  (2d  ed.),  §79.  Nor  has  a  notary  at  the  common 
law  any  authority  to  take  depositions.  "The  common  law," 
said  the  court  in  Burtt  v.  Fyle  (1883),  89  Ind.  398,  "did 
not  authorize  a  notary  public  to  take  depositions ;  such  au- 
thority is  conferred  only  by  statute."    The  statute  of  this 
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State  confers  upon  a  notary,  among  others,  the  power  to  ad- 
minister oaths  generally,  and  to  take  and  certify  affidavits 
and  depositions.  §8039  Burns  1901,  §5964  K.  S.  1881. 
And  §8040  Bums  1901,  §5965  R.  S.  1881,  makes  the  offi- 
cial certificate  of  a  notary  public  in  this  State,  attested  by 
his  seal,  presumptive  evidence  of  the  facts  therein  stated  in 
cases  where  by  law  he  is  authorized  to  certify  such  facts. 

Section  464  Bums  1901,  §460  R.  S.  1881,  provides: 
^'Certificates  or  instruments,  either  printed  or  written, 
purporting  to  be  the  official  act  of  a  notary  public  of 
this  State,  of  the  District  of  Columbia,  or  of  any  other  state 
or  territory  of  the  United  States,  and  purporting  to  be 
under  the  seal  and  signature  of  such  notary  public,  shall  be 
received  as  presumptive  evidence  of  the  official  character  of 
such  instrument  and  of  the  facts  therein  set  forth."  The 
certificate  of  the  notary  complies  with  the  requirements  of 
§434  Burns  1901,  §430  R.  S.  1881,  and  had  the  deposition 
been  taken  before  a  notary  in  this  State,  the  certificate 
manifestly  is  sufficient.  It  is  under  the  seal  and  signature 
of  the  notary,  and  this,  under  the  statute,  entitles  it  to  be 
received  as  presumptive  evidence  of  the  official  character  of 
the  instrument  and  also  of  the  facts  set  forth  in  the  certifi- 
cate. The  certificate  states  that  the  person  before  whom  the 
deposition  was  taken  is  a  notary  public  within  and  for  Cook 
county,  Illinois. 

It  is  true  we  can  not  presume  that  a  notary  public  in 
Illinois  has  authority  to  administer  oaths  and  to  take  dep- 
ositions. But  under  §422  Burns  1901,  §418  R.  S.  1881,  is 
it  necessary  that  a  notary  public  should  have  authority  under 
the  laws  of  that  state  to  take  a  deposition  which  is  to  be  used 
in  the  courts  of  this  State  ?  That  section  provides :  "Deposi- 
tions of  witnesses,  taken  within  or  without  this  State,  may 
be  taken,  according  to  tlie  regulations  hereinafter  provided, 
before  any  judge,  justice  of  the  peace,  notary  public,  mayor 
or  recorder  of  a  city,  clerk  of  a  court  of  record,  or  com- 
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missioner  appointed  by  the  eour^  to  take  depositions." 
That  is,  the  deposition  of  a  witness  may  be  taken  without 
the  State  before  a  notary  public,  if  taken  in  compliance 
with  onr  statutory  requirements.  Formerly  the  statute 
provided  that  when  a  deposition  was  to  be  taken  within  the 
State  no  commission  was  necessary,  but  when  taken  out 
of  the  State  a  commission -should  issue  to  the  officer  desig- 
nated. 2  R.  S.  1876,  p.  143,  §260.  But  the  present  statute 
does  not  require  a  commission  when  the  deposition  is  to  be 
taken  within  or  without  the  State,  if  within  the  United 
States,  and  requires  a  commission  only  when  taken  out  of 
the  United. States.    §437  Bums  1901,  §433  R.  S.  1881. 

A  notary  public  is  a  public  officer,  not  merely  in  the 
state  from  which  he  receives  his  appointment,  but  an  officer 
recognized  by  all  the  states.  His  seal  need  not  be  authenti- 
cated; it  proves  itself.  The  statute  recognizes  a  notary 
public  in  another  state  as  an  officer  before  whom  a  deposi- 
tion may  be  taken.  It  has  conferred  upon  him  that  author- 
ity, and  it  is  immaterial  whether  the  foreign  state  has 
conferred  upon  him  such  authority  or  not.  If  a  court 
should  designate  some  one  as  a  commissioner  to  take  a 
deposition  in  a  foreign  state,  it  would  be  immaterial 
whether  or  not  such  foreign  state  had  conferred  authority 
upon  commissioners  to  take  depositions.  Such  state  might, 
by  designating  before  whom  depositions  could  be  taken, 
exclude  commissioners.  But  that  would  not  affect  the  right 
of  the  commissioner  to  act.  The  same  is  true  of  a  notary 
public  designated  by  the  statute.  Our  statute  gives  author- 
ity to  a  notary  to  take  a  deposition,  and  to  administer  the 
oath  to  the  deponent.  And  by  providing  that  a  deposition 
without  the  State  may  be  taken  before  a  notary  public,  the 
statute  confers  upon  the  foreign  notary  the  same  authority 
in  the  matter  of  taking  a  deposition  as  that  given  a  resident 
notary  to  take  a  deposition  in  this  State.  The  statute  re- 
quires that  such  deposition  shall  be  taken  according  to  the 
requirem<?nts  of  our  statute,  and  the  certificate  shows  that 
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this  was  done.  See  Thompson  v.  Wilson  (1870),  34  IncL 
94;  Dumont  v.  M'CracJcen  (1842),  6  Blackf.  355. 

Counsel  for  appellant  cite  the  case  of  Teutonia  Loan,  etc., 
Co.  V.  Turrell  (1898),  19  Ind.  App.  469,  65  Am.  St  419, 
as  controllinfi:  in  the  case  at  bar!  In  that  case  it  was  held 
that  whether  a  notary  public  in  Ohio  has  power  to  take 
affidavits  is  a  matter  of  which  the  courts  of  this  State  can 
not  take  judicial  notice;  and  an  affidavit  in  attachment 
taken  by  a  notary  in  that  state  was  held  insufficient  for  the 
reason  that  no  attempt  had  been  made  to  comply  with  the 
statute  (§483  Bums  1901,  §475  R.  S.  1881),  which  ex- 
pressly provides  how  an  affidavit  taken  in  another  state  may 
be  received  and  used  in  the  courts  of  this  State.  We  adhere 
to  the  decision  in  that  case,  but  fail  to  see  anything  in  it 
controlling  in  the  case  at  bar  which  is  governed  by  another 
and  different  statute. 

Objection  is  made  to  certain  evidence  introduced,  but, 
upon  a  careful  consideration  of  the  questions  thus  raised, 
we  fail  to  find  any  reversible  error.  There  was  a  trial  by 
the  court,  a  special  finding  of  the  facts,  with  conclusions  of 
law;  and,  from  the  whole  record,  we  think  the  case  was 
fairly  tried  and  determined  upon  its  merits. 

Judgment  affirmed. 


Indiana  Natural  Gas  &  Oil  Company  v.  Lee. 

[No.  4,937.    Filed  November  29,  1904.] 

1.  Landlord  and  Tenant. — Complaint  for  Rent  by  Assignee  of 
Landlord, — Sufficiency. — Where,  in  an  action  by  a  landlord  against 
his  tenant  for  rent  from  January  G,  to  July  25,  1900,  the  complaint 
alleged,  that  such  rent  was  paid  by  the  tenant  to  such  landlord's 
grantor  to  July  25,  1899 ;  that  by  the  terms  of  the  lease  the  tenant 
should  pay  $56  a  year  until  a  well  was  drilled,  such  rent  to  be 
deposited  in  a  bank ;  and  that  rent  was  paid  to  July  25,  1S99,  since 
which  time  no  rent  has  been  paid,  is  sufficient ;  since  it  does  not  show 
that  such  rent  was  to  be  paid  in  advance  or  at  the  end  of  the  year, 
and  slnc^  the  averment  that  no  payments  have  been  made  since  July 
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25,  18d9,  must  be  held  to  mean  no  payments  to  plaintiff,  and  as  it 
does  not  appear  that  defendant  had  notice  that  plaintiff  had  pur- 
chased the  land,  there  could  be  no  default  in  not  paying  such  rent 
to  such  plaintiff,  for  it  might  rightfully  have  been  paid  to  some  one 
else.  p.  123. 
2.  Quieting  Title. — Oas  and  Oil  Lease, — Complaint, — Sufficiency. — 
Where,  in  an  action  by  a  landlord  against  his  tenant  to  quiet  title, 
the  complaint  averred  the  execution  of  the  lease  and  that  such  tenant 
was  claiming  some  rights  and  privileges  under  such  lease,  which  were 
adverse  and  a  cloud  upon  plaintiff's  title ;  that  such  tenant  failed  to 
pay  rent  and  furnish  gas  as  provided  in  such  lease,  and  where  the 
provisions  of  the  lei^e  were  not  set  out  except  by  way  of  recital,  it 
must  be  held  that  such  complaint  was  insufficient,  since  the  presump^ 
tion  obtained  as  against  the  pleader  that  such  lease  was  still  valid 
and  in  force,  such  complaint  failing  to  show  that  there  were  not 
good  reasons  for  defendant's  claims,     p.  123. 

From  Grant  Circuit  Courf ;  H.  J.  Pavlus,  Judg©. 

Action  by  James  W.  Lee  against  the  Indiana  Natural 
Gas  &  Oil  Company.  From  a  decree  for  plaintiff,  defend- 
ant appeals.     Reversed. 

W.  0.  Johnson,  Davis  &  Davis,  J.  C.  Blacklidge,  C.  C. 
Shirley  and  Conrad  Wolf,  for  appellant 
A,  R,  Long,  for  appellee. 

EoBiNSON,  P.  J. — Suit  upon  a  gas  lease  to  recover  rent- 
als, damages  for  failure  to  furnish  gas  for  domestic  pur- 
poses, and  to  cancel  the  lease  and  quiet  title. 

The  first  paragraph  of  amended  complaint  avers  that  on 
July  25,  1889,  Joseph  McGrew,  being  the  owner  of  certain 
described  land,  leased  to  a  firm  named  the  privilege  of 
drilling  for  gas  and  oil;  that  soon  afterwards  the  firm 
assigned  its  rights  as  lessee  to  appellant;  that  on  January 
6, 1900,  appellee  purchased  the  land  from  one  Hinton,  who 
was  the  grantee  of  McGrew,  together  with  his  rights  under 
the  lease;  that  appellant  for  some  time  did  furnish  gas 
under  the  terras  of  the  lease.  Failure  to  perform  the 
agreement  to  furnish  gas  according  to  the  terms  of  the  lease 
since  appellee  purchased  the  land  is  averred,  and  that  the 
gas  to  have  been  furnished  for  fuel  and  lights  under  the 
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lease  was  of  the  value  of  $100,  for  which  sum  judgment  is 
asked.  A  copy  of  the  lease  is  filed  as  an  exhibit,  and  con- 
tains, among  other  provisions,  the  following:  (1)  The 
lessees  agree  to  drill  a  well  upon  the  premises  within  twelve 
months  from  date  of  the  lease,  or  thereafter  pay  the  lessor 
"a  yearly  rental  of  $56  until  said  well  is  drilled;  such 
rental  when  due  shall  be  deposited  in  Fairmount  Bank, 
at  Fairmoimt,  State  of  Indiana.  Should  second  party  fail 
to  make  such  deposit  or  pay  to  first  party  on  these  premises, 
or  at  present  residence  of  first  party  the  said  rental  when 
due  as  aforesaid,  then  this  instrument  shall  be  null  and 
void."  (2)  If  oil  should  be  foimd  lessor  was  to  receive  one- 
eighth  part  thereof.  ( 3 )  If  gas  should  be  found  lessor  was 
to  receive  $200  yearly  for  each  well.  "(4)  First  party 
shall  have,  free  of  expense,  gas  from  the  well  or  wells  to 
use,  at  his  own  risk^^  to  light  and  heat  the  dwelling  now 
on  said  premises,  with  pipe  to  conduct  the  same  to  said 
dwelling  free  of  cost."  "(9)  Second  party  agrees  to  furnish 
gas  to  first  party  for  use  at  his  premises  on  or  before  the 
15th  day  of  November."  This  paragraph  avers  sufficient 
facts  from  which  the  measure  of  damages  may  be  deter- 
mined. It  is  averred  that  appellee  had  received  no  gas 
under  the  lease,  and  had  been  compelled  to  procure  fuel  and 
lights  from  other  sources,  and  that  the  gas  for  fuel  and 
lights  which  should  have  been  furnished  under  the  lease 
was  of  the  value  of  $100.  See  Indiana  Nat.  Gas,  etc.,  Co. 
V.  Hinton  (1902),  159  Ind.  398. 

The  second  paragraph  of  complaint  avers  the  ownership 
of  the  land,  the  execution  of  the  lease,  its  assignment  to 
appellant,  and  the  purchase  of  the  land  by  appellee  in  the 
first  paragraph;  that  the  rents  under  the  lekse  were  paid 
to  appellee's  grantor  to  July  25,  1899,  since  which  time  no 
payments  have  been  made  thereon;  that  there  is  due  and 
unpaid  to  appellee,  under  the  terms  of  the  lease,  accrued 
rents  from  January  6,  1900,  to  July  25,  1900,  in  the  sum 
of  $20.    A  copy  of  the  lease  is  made  an  exhibit. 
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The  third  paragraph  avers  the  ownership  of  the  land, 
execution  and  transfer  of  the  lease,  makes  a  copy  an  ex- 
hibit, sets  out  some  of  the  provisions  of  the  lease,  and  avers 
that  no  gas  has  ever  been  furnished  to  appellee  as  provided 
in  the  lease,  no  rents  have  been  paid  to  him,  and  because 
thereof,  by  the  tenns  of  the  lease,  the  same  has  become  null 
and  void ;  that  appellant  refused  to  cancel  and  deliver  up 
the  lease  to  appellee,  though  it  had  been  requested,  and  the 
same  had  been  demanded  by  a  written  notice,  a  copy  of 
which  notice  is  made  an  exhibit.  Cancelation  of  the  lease 
is  demanded,  and  the  appointment  of  a  commissioner  to 
cancel  the  same.  The  written  notice  filed  with  this  para- 
graph as  an  exhibit  is  dated  August  24,  1900,  and  demands 
a  surrender  and  release  of  record  of  the  lease,  describing 
the  same. 

The  fourth  paragraph  avers  appellee's  ownership  and 
possession  of  the  land ;  the  execution  of  the  lease,  a  copy  of 
which  is  made  an  exhibit;  the  transfer  of  the  lease;  that 
appellant  has  failed  and  refused  to  furnish  to  him  natural 
gas  for  fuel  and  lights  as  therein  provided,  and  has  failed 
and  refused  to  pay  appellee  the  rents  therein  stipulated, 
appellant  knowing  that  appellee  had  purchased  the  land 
from  a  grantee  of  McGrew,  January  6,  1900,  together  with 
all  rights  held  by  him  under  the  lease ;  that  appellant  refuses 
to  cancel  the  lease,  "but  claims  to  have  and  hold  some  rights 
and  privileges  therein  and  thereunder"  which  are  adverse  to 
appellee's  rights  and  a  cloud  upon  his  title,  and  demands 
that  his  title  be  quieted.  The  original  complaint  was  filed 
December  17,  1900, 

Separate  demurrers  to  each  paragraph  of  complaint  were 
overruled.  Appellant  answered  in  two  paragraphs,  to  the 
second  of  which  appellee  replied  in  denial.  Over  appellant's 
motion  for  a  new  trial,  judgment  was  rendered  quieting 
title  in  appellee  to  tlie  land  involved,  and  that  appellee 
recover  of  appellant  damages  in  the  sum  of  $30  and  costs. 
A  motion  to  modify  the  judgment  by  striking  therefjvm 
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the  amount  "found  due  for  gas  rentals  or  for  gas"  was 
overruled. 

1.  The  second  paragraph  of  complaint  seeks  to  recover 
rent  from  the  time  appellee  became  the  owner  of  the  land; 
January  6,  1900,  to  the  end  of  the  rental  year,  July  25, 
1900.  The  paragraph  avers  that  the  rent  was  paid  to 
appellee's  grantor  up  to  July  25,  1899.  The  lease  provides 
that  "a  yearly  rental  of  $56  imtil"  a  well  is  drilled  shall 
be  paid  by  the  lessee;  "such  rental,  when  due,  shall  be 
deposited  in  Fairmoimt  Bank,  at  Tairmount,  State  of  Indi- 
ana.'' Whether  this  rental  is  to  be  paid  or  deposited  in  the 
bank  in  advance  is  not  stated  in  the  lease.  But  it  is  averred 
that  the  rent  wajs  paid  up  to  July  25,  1899,  "since  which 
time  no  payments  have  be^i  made  thereon."  The  lease 
does  not  provide  that  the  rental  shall  be  paid  to  the  lessor 
or  deposited  in  the  bank,  but  that  such  rental  when  due 
shall  be  deposited  in  the  bank.  A  deposit  in  that  bank  by 
the  lessor  of  a  year's  rent  would  be  a  payment  under  the 
lease.  So  it  seems  that  the  avermetit  that  the  rent  imder 
the  lease  was  not  paid  includes  that  it  was  not  deposited 
in  the  bank.  But  it  is  not  averred  in  this  paragraph  that 
appellee's  deed,  when  he  purchased  the  land,  was  placed  on 
record,  or  that  appellant  had  any  notice  of  appellee's  owner- 
ship of  the  land  after  January  6, 1900.  The  averment  that 
since  July  25,  1899,  no  rental  payments  have  been  made 
must  be  held  to  mean  that  no  payments  have  been  made  to 
appellee.  We  do  not  think  the  averment  amounts  to  nega- 
tiving the  fact  that  the  rent  may  have  been  paid  to  someone 
else.  Until  appellant  knew,  or  facts  are  stated  showing  it 
must  have  known,  that  appellee  owned  the  land,  he  being 
the  grantee  of  the  lessor,  it  would  not  be  in  default  for 
not  paying  the  rent  to  him. 

2.  The  fourth  paragraph  of  complaint  seeks  to  quiet 
title  against  the  lease.  A  copy  of  the  lease  is  made  an 
exhibit,  but,  as  the  lease  itself  is  not  the  basis  of  the  suit, 
we  can  not  look  to  the  exhibit  to  aid  the  averments  of  the 
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complaint.  The  paragraph  avers  the  execution  of  the  lease 
and  its  assigninent  to  appellant,  and  that  appellant  is 
claiming  to  have  some  rights  and  privileges  under  the  lease 
which  are  adverse  to  appellee's  rights  and  a  cloud  on  his 
title.  It  is  further  averred  that  appellant  has  failed  to  pay 
the  rent  and  furnish  api)ellee  gas  for  fuel  and  lights  as 
provided  for  in  the  lease.  No  such  provisions  are  set  out 
in  the  pleading  that  rents  were  to  be  paid  and  gaa  furnished, 
nor  is  it  stated,  except  by  way  of  recital,  that  the  lease 
contains  such  provisions.  We  must  presume  as  against  the 
pleader  that  the  lease  is  still  valid,  and  that  rights  under  it 
are  still  in  force,  and  wie  are  not  infonned  by  the  pleading 
but  that  there  are  good  reasons  for  appellant's  claim  that  it 
had  some  rights  in  the  lease. 

For  the  reasons  given,  we  think  the  second  and  fourth 
paragraphs  are  insufficient,  and  that  the  separate  demur- 
rers to  each  of  these  paragraphs  should  have  been  sustained. 

Judgment  reversed. 


Knoll  et  al.  v.  Baker  et  al. 

[No.  4,087.     Filed  November  29,  1904.]. 

1.  License. — Parol. — Revocation. — Where  a  parol  license  is  giyen  and 
on  the  faith  thereof  money  is  expended,  such  license  can  not  be  re- 
voked unless  the  licensee  can  be  placed  in  statu  quo,  and  an  executed 
parol  license  may  become  an  easement,  imposing  a  servitude  upon 
one  estate  in  favor  of  another,    p.  127. 

2.  Same. — Consideration. — Where  it  is  shown  that  the  plaintiff  paid 
to  the  defendants  no  consideration  for  a  parol  license  to  connect 
their  tile  with  defendants';  that  defendants*  tile  had  its  outlet  on 
the  land  of  a  third  party ;  that  plaintiff  knew  of  this ;  that  as  soon 
as  such  third  party  ascertained  that  plaintiffs  had  connected  their 
tile  with  defendants',  such  third  party  cut  off  said  outlet;  that  one 
of  the  plaintiffs  then  proposed  to  furnish  an  outlet  over  his  land,  it 
is  sufficiently  shown  by  plaintiffs*  connection  of  their  tile  with  the 
defendants'  was  conditional,     p.  127. 

From  Superior  Court  of  Allen  County;  0.  N.  Heaton, 
Judge. 
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Action  by  John  Knoll  and  another  against  George  Baker 
and  another.  From  a  decree  for  defendants,  the  plain- 
tiifs  appeal    Affirmed. 

iJ-  B,  DreibelbisSf  for  appellants. 
S.  R,  Alden,  for  appellees. 

Robinson,  P.  J. — Suit  to  quiet  title  to  an  alleged  ease- 
Bient  or  license,  and  for  damages  for  interfering  therewith. 

In  their  complaiht  appellants  aver  that  they  own  about 
eighteen  acres  of  land,  described,  which  lies  immediately 
east  of  eight  acres  owned  by  appellees ;  that  in  1893  appel- 
lees invited  and  gave  permission  to  appellants  to  tile-drain 
their  lands  through  appellees'  land  so  long  as  it  might  be 
necessary  to  drain  the  same-;  that  in  pursuance  thereto 
appellants  oonstructed  two  tile-drains  through  their  own 
and  appellees'  land;  that  afterwards,  in  1901,  appellees 
removed  the  tiling  without  appellants'  knowledge  or  con- 
sent, filled  the  ditch  and  rendered  the  same  useless,  whereby 
appellants'  land  is  rendered  unfit  for  cultivation;  that  for 
ten  years  appellants  enjoyed  the  right  to  maintain  such 
drain  without  hindrance  on  the  part  of  appellees  until  the 
time  above  mentioned. 

Appellees  answered,  in  their  second  paragraph,  that  in 
1893  they  gave  appellants  permission  to  join  tile,  tf>  be  laid 
on  appellants'  land,  to  each  of  two  tilcrdrains  appellees 
had  theretofore  constructed  across  their  own  land;  that 
appellees  then  Had  a  good  outlet  for  their  tile-drains,  extend- 
ing a  few  rods  across  the  lands  of  one  Miller,  and  with  his 
consent,  and  emptying  into  a  public  ditch ;  that  appellants 
laid  a  few  rods  of  tile  on  their  own  land,  and  connected 
the  same  with  appellees'  lines  of  tile;  that  thereupon  Miller 
refused  to  permit  appellees  to  maintain  and  use  the  outlet 
they  then  had,  or  any  outlet,  so  long  as  they  permitted 
appellants  to  drain  into  appellees'  tile;  that  thereupon,  in 
1893,  appellants  agreed  to  furnish  a  better  outlet  for  com- 
plete drainage  across  a  tract  of  land  west  of  and  adjoining 
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appellees'  land,  on  condition  that  appellees  furnish  several 
rods  of  twelve-inch  tile  for  use  in  making  such  outlet ;  that 
appellees  furnished  the  tile  and  some  labor,  but  the  drain 
constructed  furnished  no  outlet  for  the  drainage  of  appel- 
lees' lands  and  the  water  turned  therein  by  appellants'  tile ; 
that  from  and  after  1893  appellees  repeatedly  requested 
appellants  to  furnish  an  outlet  of  the  character  agreed  upon, 
but  they  wholly  failed  so  to  do,  and  by  reason  thereof,  and 
of  appellees'  loss  of  the  outlet  over  Miller's  land,  caused 
by  appellants'  connecting  their  tile  with  appellees'  tile,  ap- 
pellees have  no  outlet  for  the  surface-water  or  from  appel- 
lants' land,  whereby  a  part  of  their  land  has  been  unfit  for 
cultivation ;  that  in  1901  appellees  took  up  a  part  of  their 
tile  next  to  their  east  line.  The  third  paragraph  of  answer 
alleges  that  appellees  were  compelled  to  give  up  the  only 
outlet  they  had  for  drainage  if  they  permitted  appellants 
to  tile  into  their  drain,  and  that  they  did  give  up  such  out- 
let and  permit  such  drainage  to  be  made,  and  continued  in 
consideration  of  api)ellants'  agreement  to  furnish  a  better 
outlet  across  the  land  of  one  of  the  appellants  on  the  west 
of  appellees'  land  in  1893,  and  that  appellants  have  ever 
since  wholly  failed  to  furnish  such  outlet,  and  appellees 
have  ever  since  remained  without  any  outlet  for  their  tile. 
Upon  a  trial  the  jury  returned  a  verdict  for  appellees, 
and  answered  interrogatories  to  the  effect  that  in  1893  ap- 
pellants, pursuant  to  permission  given  by  appellees,  laid 
a  few  rods  of  tile  on  their  land  east  of  appellees'  land, 
connecting  with  appellees'  lines  of  tile;  that  one  Miller  had 
given  appellees  an  outlet  across  his  land,  but,  upon  learning 
that  appellants  had  connected  their  tile,  forbid  any  further 
use  of  the  outlet  for  the  use  of  both  appellants  and  appel- 
lees; that  the  land  adjacent  to  appellees'  land  on  the  west 
was  then  purchased  by  one  of  the  appellants;  that  appel- 
lants then  notified  appellees  they  would  be  furnished  a 
better  outlet  across  the  land  west  if  Miller  persisted  in  his 
refusal  to  allow  an  outlet  for  the  use  of  both  appellees  and 
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appellants ;  that  appellees  agreed  to  this,  and  gave  some  ten 
or  twelve-inch  tile  and  some  labor  in  helping  lay  tile  across 
th^  land  west,  and  closed  the  outlet  across  ililler's  land. 
Facts  are  found  that  tHe  tile  was  laid  across  the  land  to  the 
west  as  planned  by  one  of  the  appellants,  but  in  such  a  way 
that  it  did  not  furnish  an  outlet  for  the  tile  on  appellees' 
land;  that  repeatedly  from  1893  to  1900  appellees  have 
requested  appellants  to  perform  their  agreement  and  fur- 
nish an  outlet  for  the  drainage ;  that  since  giving  up  the  out- 
let on  the  Miller  land  the  waters  from  appellants'  land  and 
that  falling  on  appellees'  land  collect  on  the  low  ground  of 
appellees,  and  prevent  the  raising  of  crops  thereon;  that 
appellants  gave  appellees  nothing  for  permission  to  connect 
the  tile;  and  that  appellees  have  received  no  benefit  there- 
from. 

The  first  and  third  errors  assigned  question  the  suffi- 
ciency of  appellees'  cross-complaint,  but  the  record  shows 
that  before  the  verdict  was  returned  the  cross-complaint 
was  withdrawn. 

1.  The  pleadings  and  the  proof  show  that  the  right 
granted  by  appellees  to  appellants  was  a  parol  license.  It 
is  true  that  where  a  parol  license  is  given,  and  upon  the 
faith  of  such  license  money  is  expended  by  the  licensee, 
the  licensor  can  not  revoke  the  license  unless  the  licensee 
can  be  placed  in  statu  quo,  and  that  an  executed  parol  license 
may  become  an  easement,  and  may  impose  a  servitude  upon 
one  estate  in  favor  of  another.  See  Lane  v.  Miller  (18G7), 
27  Tnd.  534;  Joseph  v.  Wild  (1896),  146  Ind.  249,  and 
cases  cited. 

2.  But  in  the  case  at  bar  the  jury  find,  and  there  is 
evidence  to  support  the  finding,  that  appellants  gave  appel- 
lees nothing  for  permission  to  connect  the  tile,  and  that 
appellees  received  no  benefit  therefrom.  Moreover,  the  li- 
cense originally  given  appellants  was  not  the  right  to  drain 
their  land  by  flowing  the  water  upon  lands  of  appellees,  but 
to  connect  with  a  tile  upon  appellees'  land,  having  an  outlet 
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upon  the  land  of  a  third  person.  Had  appellants  paid  a  con- 
sideration for  the  privilege  of  connecting  with  the  tile 
under  an  agreement  that  appellee  should  maintain  an  outlet, 
a  different  question  would  be  presented.  But  there  is  evi- 
dence from  which  it  appears  that  as  soon  as  Miller  learned 
that  appellants  had  connected  with  appellees'  tile,  he 
refused  longer  to  permit  appellees  to  have  an  outlet  on  his 
land.  The  appellants  were  notified  of  this,  and,  after  they 
had  failed  to  get  Miller  to  consent  to  let  the  outlet  remain 
as  it  was,  they  agreed  with  appellees  to  provide  an  outlet 
at  another  place  across  land  of  their  own,  which  they  had 
purchased  on  the  west  of  appellees'  land.  The  connection 
was  made  with  appellees'  tile  in  the  spring  of  1893,  and 
in  May  of  that  year  it  appears  that  this  subsequent  agree- 
ment was  made  by  which  appellants  were  to  provide  an 
outlet  to  the  west.  While  the  record  does  not  disclose  that 
the  license  to  connect  with  appellees'  tile  was  originally 
given  upon  the  condition  that  Miller  would  still  permit 
appellees  to  maintain  an  outlet  on  his  land,  yet  we  think 
it  fairly  appears  from  the  conduct  of  appellants  soon  after 
they  had  connected  their  tile  with  that  of  appellees,  that 
their  right  to  enjoy  the  license  was  conditional.  Upon  the 
evidence,  we  think  the  judgment  is  right.  See  Shirley  v. 
Crahb  (1894),  138  Ind.  200,  46  Am,  St.  376. 
Judgment  affirmed. 


Rosniakowski  v.  Rosniakowski. 

[No.  4,995.    Filed  November  29,  1904.] 

1.  Divorce. — Jurisdiction. — Under  §1043  Burofi  1901  it  is  incumbent 
upon  the  plaintiff  to  establish  affirmatively  a  residence  in  the  State 
for  at  least  two  years,  and  in  the  county  six  months,  immediately 
preceding  the  filing  of  a  petition  for  divorce,     p.  130. 

2.  Same. — Petitioner's  Residence. — Evidence. — Where,  in  an  action 
for  divorce,  the  petitioner's  evidence  showed  that  she  came  to  the 
State  of  Indiana  on  the  first  or  second  day  of  July,  1899,  and  had 
been  a  continuous  resident  of  S.  county  up  to  the  time  of  filing  her 
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petition,  September  13,  1901,  her  residence  is  folly  shown  as  pro- 
vided by  §1043  Burns  1901,  requiring  a  residence  in  the  State  at 
least  two  years  and  in  the  county  six  months  before  the  filing  of  an 
action  for  divorce,  p.  131. 
3.  DivoBCE. — Residence. — Freeholders, — Evidence, — Where,  in  an  ac- 
tion for  divorce,  petitioner  introduced  two  witnesses,  one  of  them  tes- 
tifying that  he  was  a  freeholder — owning  a  lot  in  the  city  of  S.  B.  in 
S.  county — and  the  other  testifying  that  he  lived  in  S.  county  and  that 
he  owned  about  60  acres  of  land  in  his  own  name  **out  there"  about 
six  miles,  and  that  he  had  lived  in  S.  county  13  years,  such  wit- 
nesses were  qualified  as  freeholders  to  testify  as  to  plaintiff's  resi- 
dence in  accordance  with  §1043  Burns  1901.    p.  131. 

From  St.  Joseph  Circuit  Court ;  W.  A.  Funk,  Judge. 

Action  by  Petronella  Rosniakowski  against  Jozef  Rosnia- 
kowski  for  divorce.  From  a  decree  for  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

F.  J,  L.  Meyer  and  C.  P.  Drummond,  for  appellant. 
W.  A.  Mclnemy,  F.  H.  Wurzer  and  0.  0.  Feldman,  for 
appellee. 

Myebs,  J. — ^It  appears  from  the  record  in  this  case  that 
on  June  15,  1901,  appellee  filed  in  the  St  Joseph  Circuit 
Court  her  complaint  against  appellant,  asking  for  support  ^ 
as  provided  and  authorized  by  §§6977,  6978  Bums  1901, 
§§5132,  5133  R.  S.  1881.  No  process  was  issued  or 
publication  had.  Appellant  did  not  appear  or  answer  this 
complaint  and  was  never  in  court  voluntarily  or  otherwise 
for  that  purpose.  On  September  13,  1901,  an  additional, 
or  what  was  designated  as  a  "third  paragraph  of  com- 
plaint," was  filed  by  appellee,  in  which  she  averred  resi- 
dence in  the  State  of  Indiana  and  in  St.  Joseph  county, 
as  provided  by  §1043  Bums  1901,  §1031  R.  S.  1881; 
marriage  of  appellant  and  appellee;  a  living  together  as 
husband  and  wife;  separation;  that  they  had  not  lived  or 
cohabited  together  as  husband  and  wife  after  separation; 
stating  name  of  appellee  before  marriage;  acts  of  cruel  and 
inhuman  treatment  of  appellee  by  appellant;  kind  and 
Vol.  34—9 
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value  of  property  owned  by  appellant;  and  demanding  a 
divorce,  alimony,  and  to  be  allowed  to  assume  her  maiden 
name.  On  March  6, 1903,  an  amended  complaint  was  filed 
by  appellee  against  appellant,  averring  virtually  the  same 
facts  as  stated  in  said  third  paragraph,  to  which  was  at- 
tached and  filed  with  the  clerk  of  the  court  the  affidavit  of 
appellee  as  to  residence,  etc,  as  required  by  §1043,  supra. 
To  this  amended  petition,  or  complaint,  appellant  appeared 
and  answered.  The  issue  thus  tendered  was  tried  by  the 
court,  resulting  in  a  finding  and  judgment  for  appellee. 

Appellant  moved  for  a  new  trial,  assigning  as  reasons 
therefor:  (1)  That  the  decision  of  the  court  is  not  sus- 
tained by- sufficient  evidence;  (2)  that  the  decision  of  the 
court  is  contrary  to  law.  The  motion  was  overruled,  and 
exception  and  appeal  taken.    The  evidence  is  in  the  record. 

The  appellant  insists  (1)  that  the  evidence  does  not 
establish  the  residence  of  appellee,  as  required  by  §1043, 
supra;  (2)  that  the  proof  of  residence  of  appellee  in  the 
State  for  two  years,  and  in  the  county  for  six  months 
immediately  preceding  the  filing  of  the  petition,  was  not 
made  at  the  trial  by  two  witnesses  who  were  at  the  time 
resident  freeholders  and  householders  of  the  State. 

1.  The  statute  (§1043,  supra)  provides  that  "Divorce 
may  be  decreed  by  the  superior  and  circuit  courts  of  this 
State,  on  petition  filed  by  any  person  who,  at  the  time  of 
the  filing  of  such  petition,  is  and  shall  have  been  a  bona 
fide  resident  of  the  State  for  the  last  two  years  previous 
to  the  filing  of  the  same,  and  a  bona  fide  resident  of  the 
county  at  the  time  of,  and  for  at  least  six  months  immedi- 
ately preceding  the  filing  of  such  petition ;  which  bona  fide 
residence  shall  be  duly  proven  by  such  petitioner,  to  the 
satisfaction  of  the  court  trying  the  same^  by  at  least  two 
witnesses  who  are  resident  freeholders  and  householders  of 
the  State." 

The  burden  was  on  appellee  to  make  proof  of  her  bona 
fide  residence  in  the  State  for  two  years  and  a  bona  fide 
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residence  in  the  county  for  six  months  immediately  preced- 
ing the  filing  of  the  petition  by  at  least  two  freeholders  and 
householders  of  the  State,  and  until  this  was  done  the  court 
had  no  jurisdiction  to  hear  and  determine  this  cause.  Pow- 
ell V.  Powell  (1876),  63  Ind.  613;  Driver  v.  Driver, 
(1899),  153  Ind.  88;  Cum:mi7i8  v.  Cummins  (1903),  30 
Ind.  App.  671. 

2.  It  appears  from  the  evidence  that  appellee  came  to 
the  State  of  Indiana  on  the  1st  or  2d  day  of  July,  1899, 
and  on  the  same  date  to  the  county  of  St.  Joseph,  and 
there  continuously  resided  until  the  trial  of  this  cause  in 
May,  1903.  Therefore,  if  the  complaint  for  divorce  was 
filed  June  15,  1901,  as  appellant  contends,  the  trial  court 
had  no  jurisdiction.  But  if  not  filed  imtil  September  13, 
1901,  the  action  was  not  prematurely  brought,  and  appel- 
lant must  fail  as  to  this  particular  contention.  Actions 
based  upon  §§6977,  6978  Bums  1901,  §§5132,  5133  K.  S. 
1881,  and  actions  for  divorce  under  our  statute  are  entirely 
different  and  separate  causes  of  action,  and  as  we  see  the 
pleading  in  this  case  there  was  no  attempt  to  file  a  petition 
for  divorce  prior  to  September  13,  1901. 

3.  As  to  the  second  contention  of  appellant,  it  appears 
that  only  two  witnesses — Peter  Kretzmer  and  Valentine 
Kiych — ^attempted  to  qualify  and  testify  as  to  the  residence 
of  appellee.  On  this  subject  Peter  Kretzmer  testified  as 
follows:  "I  will  ask  you  whether  you  are  a  freeholder? 
A.  I  am  a  householder.  A  freeholder?  A.  Yes,  sir. 
You  own  real  estate?  A.  Yes,  sir.  AMiere  do  you  live? 
A.  1040  West  Fisher  street.  South  Bend,  Indiana  ?  A. 
South  Bend,  Indiana.  In  what  county  do  you  live?  A. 
St.  Joseph  county.  What  state?  A.  State  of  Indiana. 
How  long  have  you  lived  in  St.  Joseph  coimty,  State  of 
Indiana  ?  A.  I  have  lived  here  it  will  be  twenty-one  years 
the  18th  day  of  May,  I  think ;  I  am  pretty  sure.  Now  you 
say  jou  own  real  estate?  A.  Yes,  sir.  I  will  ask  you 
whether  you  know  of  property  selling  in  the  sixth  v/ard. 
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near  your  home — ^know  of  property  sales  there,  people  buy- 
ing ?  A.  Yes,  sir.  You  know  of  instances  of  that  kind  ? 
A.  Yes,  sir.  Do  you  know  what  property  is  worth  up  in 
the  sixth  ward  ?  A.  Yes,  sir."  The  wilaiess  testifying  as 
to  the  width  of  a  certain  lot,  answered  as  follows :  "How 
many  feet  front  has  it,  do  you  know  ?  A.  I  think  sixty 
feet.  I  don't  know  exactly ;  fifty-five  or  sixty  feet.  It  has 
quite  a  lot  there.  Fifty-five  or  sixty?  A.  I  don't  know 
exactly,  but  it  is  a  big  lot.  As  big  as  your  lot  ?  A.  Bigger 
than  mine.  I  have  a  small  lot."  Valentine  Krych  testified 
as  follows:  "You  may  state  your  name.  A.  Valentino 
Krych.  Ask  him  where  he  livee.  A.  He  is  in  this  country 
now.  In  what  county  ?  A.  St.  Joseph  county.  State  of 
Indiana  ?  A.  Yes,  sir.  You  are  a  householder  out  there 
— ^you  keep  house,  do  you  ?  A.  Yes,  sir.  You  have  a  wife 
and  family  there?  A.  Yes,  sir.  You  own  property  out 
there,  do  you  ?  A,  Yes,  sir.  How  much  property  do  you 
own?  A.  About  sixty  acres.  About  sixty  acres  of  real 
estate  ?  A.  Yes,  sir.  You  own  it  in  your  own  name  ?  A. 
Yes,  sir.  In  St.  Joseph  cx)unty.  State  of  Indiana  ?  A.  Six 
miles  from  hera  In  what  direction?  A.  South.  Ask 
him  how  long  he  has  lived  in  St.  Joseph  county,  Indiana. 
A.    Thirteen  years." 

Under  our  statute  the  satisfactory  evidence  required' to 
show  residence  by  petitioner  in  a  divorce  proceeding  must  be 
made  "bv  at  least  two  witnesses  who  are  resident  freeholders 
and  householders  of  the  State."  In  our  opinion  witnesses 
Kretzmer  and  Krych  duly  qualified  as  such  witnesses.  The 
record  in  this  case  shows  that  when  these  witnesses  were  giv- 
ing their  testimony  at  the  trial  of  this  cause  they  were  at  the 
city  of  South  Bend ;  one  residing  in  that  city,  the  other  in 
the  country,  and  both  in  St.  Joseph  county,  Indiana.  They 
were  both  householders,  Krych  owning  sixty  acres  of  real 
estate,  and  by  a  fair  interpretation  of  his  testimony^  by  "out 
there"  he  meant  the  place  of  his  residence,  which  was  in 
Indiana,  six  miles  south  of  the  city  of  South  Bend.    Kretz- 
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iner  stated  that  he  was  a  freeholder,  and  resided  at  1040 
West  Fisher  street,  South  Bend,  Indiana.  He  speaks  of  his 
lot  and  the  size  of  the  same,  evidently  meaning  the  real 
estate  where  he  resided.  In  the  case  of  Brown  v.  Brown 
(1894),  138  Ind.  257,  where  the  witness  testified  to^his 
resid^ice  at  "Bainbridge,  Monroe  township,"  and  that  he 
was  a  freeholder  and  householder,  the  court  said :  "If  we 
may  presume  that  'Bainbridge,  Monroe  township,'  is  in 
Indiana,  this  witness  was  one  meeting  the  requirements  of 
the  statute." 

Finding  no  error  in  the  record,  the  judgment  of  the  cir- 
cuit court  is  affirmed. 


CoNKAD  V.  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company. 

[No.  4,999.     Filed  November  29,  1904.] 

1.  Appeal  and  Ebbob. — Trial. — Judgment, — Presumption, — AU  pre- 
sumptions must  be  indulged  in  favor  of  the  trial  court's  judgment 
and  it  must  stand  unless  it  is  made  affirmatively  to  appear  that  it 
was  erroneous,     p.  137. 

2.  Trial. — Instructions. — Construction, — The  instructions  of  the  trial 
court  must  be  construed  together,  and  if  fairly  and  reasonably  con- 
strued they  present  the  law  of  the  case  with  reasonable  clearness 
and  accuracy,  they  are  sufficient,     p.  137. 

3.  Same. — Instructions, — Misleading, — ^Where  an  instruction  as  to 
the  duty  of  a  person  driving  over  a  railway  crossing  fairly  states  the 
law  and  when  considered  with  all  other  instructions  on  that  subject 
leaves  the  matter  unambiguous  and  certain  it  can  not  be  presumed 
that  the  jury  were  misled,  and  the  plaintiflTs  affidavit  attached  to 
his  motion  for  a  new  trial,  saying  that  the  jury  were  misled,  can 
add  no  support  to  such  motion,     p.  137. 

4.  Same. — Argument  to  Jury, — Closing, — Where  plaintiff's  counsel 
makes  an  argument  to  the  jury  for  an  hour  and  ten  minutes,  cover- 
ing the  law  and  facts  involved  in  the  case,  and  the  defendant's  at- 
torneys waived  their  argument,  it  was  not  error  for  the  trial  court 
to  refuse  to  permit  plaintiff's  counsel  to  make  a  closing  argument, 
since  such  question  was  one  for  the  sound  discretion  of  the  trial 
courts     p.  138. 

From  Boone  Circuit  Court ;  S.  R.  Artman,  Judge, 
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Action  by  Edwin  P.  Conrad  against  the  Cleveland,  Cin-  ^ 
cinnati,  Chicago  &  St.  Louis  Railway  Company.     From 
a  judgment  on  a  verdict  for  defendant,  the  plaintiff  appeals^ 
Aifirmed, 

Dutch  c6  WilhoitCj  for  appellant. 

S.  M.  Ralston  and  /•  T.  Dye,  for  appellee. 

Myebs,  J. — This  was  an  action  by  appellant  against 
appellee  in  the  Boone  Circuit  Court  for  damages  for  the 
alleged  negligence  of  appellee  in  the  running  of  its  railway 
locomotive  engine  and  train  of  cars  attached  thereto  upon 
and  against  appellant's  horse,  mule,  wagon,  double  set  of 
harness  and  fifteen  grain  sacks,  all  of  the  alleged  value  of 
$387,  and  that  by  the  negligent  acts  of  appellee  said  horse 
and  mule  were  killed,  and  said  wagon  and  harness  and 
sacks  destroyed,  all  without  any  fault  or  negligence  on  the 
part  of  the  appellant  or  his  servant;  that  said  accident 
occurred  on  the  7th  day  of  August,  1900,  at  a  street  cross- 
ing in  the  town  of  Zionsville,  Boone  county,  Indiana.  It 
was  alleged' by  appellant  in  the  court  below  that  appellee  in 
approaching  said  crossing,  and  when  not  less  than  eighty 

nor  more  than  one  hundred  rods  from  said  crossing,  omitted 
to  sound  the  whistle  on  said  locomotive  engine  three  times, 
and  negligently  and  unlawfully  omitted  to  ring  the  bell  at- 
tached to  said  engine  continuously  for  not  less  than  eighty 
nor  more  than  one  hundred  rods  f  rdm  said  crossing,  until 
said  engine  had  fully  passed  said  crossing;  that  by  reason  of 
said  negligent  and  unlawful  condpct  of  appellee's  said  serv- 
ants in  omitting  to  sound  the  whistle  on  appellee's  said  loco- 
motive engine,  and  in  omitting  to  ring  the  bell  on  appellee's 
said  locomotive  engine,  and  running  appellee's  said  locomo- 
tive engine  and  train  at  a  high  and  negligent  rate  of  speed 
upon  and  over  said  crossing,  and  while  said  appellant's  serv- 
ant was  in  charge  of  said  property  and  in  the  act  of  crossing 
said  appellee's  railroad  track  at  said  crossing,  using  due 
care   to   avoid   injury,    said   property   of   appellant   was 
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destroyed ;  that  had  appellee's  servants  in  charge  of  its  loco- 
motive given  the  signal  by  sounding  the  whistle  and  ringing 
the  bell  on  said  locomotive  when  not  less  than  eighty  nor 
more  than  one  hundred  rods  from  said  crossing,  and  con- 
tinuously rang  the  bell  until  its  engine  had  fully  passed 
said  crossing,  said  appellant's  servant  could  have  heard 
such  signal  and  avoided  the  collision,  and  avoided  the 
injury  complained  of.  The  complaint  is  in  two  paragraphs, 
to  which  appellee  filed  an  answer  in  general  denial.  Trial 
by  jury.    Finding  and  judgment  for  appellee. 

The  errors  assigned  in  this  court  are:  (1)  The  over- 
ruling of  appellant's  motion  for  a  new  trial;  and  (2)  not 
permitting  one  of  appellant's  counsel  to  address  the  jury 
upon  behalf  of  appellant  in  the  closing  argument. 

We  will  consider  the  errors  assigned  in  the  order  pre- 
sented by  appellant.  In  his  motion  for  a  new  trial,  apj)el- 
lant  proposes  the  following  reasons  why  a  new  trial  should 
be  granted:  *(1)  Because  the  jury  misundei*stood,  and, 
through  mistake,  misconstrued,  instruction  number  fifteen 
given  by  the  court.  (2)  Because  the  jury,  through  inad- 
vertence and  mistake,  understood  the  court  to  instinct  the 
jury  that  if  plaintiff's  servant  in  charge  of  plaintiff's  team 
did  not  stop  plaintiff's  team  before  driving  upon  the  cross- 
ing, and  look  and  listen  for  trains  approaching  the  crossing, 
plaintiff  could  not  recover.  (3)  Because  a  number  of  the 
jury  made  a  mistake  as  to  what  the  court  instructed  the 
jury  was  the  duty  of  plaintiff's  sen'ant  in  approaching  the 
crossing  when  the  injury  occurred,  in  this:  that  said  jurors 
understood  the  court  to  instruct  the  jurv'  that  if  the  sorv^ant 
of  plaintiff  in  cliarge  of  plaintiff's  team  did  not  stop  plain- 
tiff's team  and  look  and  listen  for  approaching  trains  before 
going  on  the  crossing,  plaintiff  could  not  recover,  which 
aforesaid  reason  will  more  fully  appear  in  exhibit  A,  here- 
with filed  and  made  part  hereof.  (4)  Because  the  court 
erred  in  refusing  to  allow  P.  IT.  Dutch,  one  o:^  plaintiff's 
counsel,  to  make  a  closing  argument  to  the  jury  upon  tho 
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part  of  plaintiff.  (5)  Because  the  court  erred  in  refusing 
to  permit  P.  H.  Dutch,  one  of  plaintiff's  attorney's,  to 
address  the  jury  in  behalf  of  plaintiff.  (6)  Because  the 
general  verdict  of  the  jury  is  not  supported  by  sufficient 
evidence.  (7)  Because  the  general  verdict  of  the  jury  is 
contrary  to  law.  (8)  Because  the  answers  of  the  jury  to 
interrogatories  are  in  conflict  with  each  other.  (9)  Be- 
cause answers  of  the  jury  to  interrogatories  numbered  15, 
16,  19,  20,  24,  25,  26,  27,  28,  30,  33,  34,  41  and  45  are 
not  supported  by  sufficient  evidence,  and  for  the  further  rea- 
son that  said  answers  show  that  the  jury  did  not  understand 
the  import  of  their  answers  to  said  interrogatories." 

We  will  consider  the  first  three  reasons  together.  The 
appellant,  in  his  argument,  lays  particular  stress  on  instruc- 
tion number  fifteen,  submitted  to  the  jury.  Appellant  does 
not  contend  that  the  instruction  does  not  state  the  law  cor- 
rectly, nor  that  the  wording  of  the  instruction  was  such  that 
it  could  not  be  easily  and  readily  understood,  or  that  the 
instruction  was  so  framed  as  the  jury  might  have  been  mis- 
led thereby,  or  that  it  was  not  applicable  to  the  evidence. 
Instruction  number  fifteen  is  as  follows :  "A  railroad  cross- 
ing is  a  place  of  known  danger,  and  the  plaintiff's  servants, 
if  they  knew  of  said  crossing,  were  bound  to  approach  the 
same  upon  the  assumption  that  a  train  was  liable  to  pass 
at  any  moment.  To  relieve  the  plaintiff  from  the  imputa- 
tion of  negligence  contributing  to  the  injuries  sued  for  in 
this  action,  his  servants  were  bound  to  make  vigilant  use  of 
their  senses  of  sight  and  hearing,  so  far  as  they  would  avail 
them ;  and  if  their  view  or  hearing  were  at  the  time,  from 
any  cause,  obstructed,  this  made  it  all  the  more  necessary 
for  them  to  use  increased  care  and  caution  upon  approach- 
ing the  crossing.  And,  if  because  of  the  dangerous  char- 
acter of  the  crossing  where  the  injuries  occurred,  it  would 
have  been  the  act  of  a  reasonably  careful  and  prudent  man 
to  have  stopped  and  looked  and  listened  for  an  approaching 
train  before  driving  upon  the  crossing,  and  this  said  ser- 
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vants  did  not  do,  and  if,  by  so  doing,  they  could  have 
seen  or  heard  the  train  in  time  to  have  avoided  the  collision, 
then,  although  you  may  find  that  the  defendant  was  negli- 
gent in  operating  its  train,  the  plaintiff  can  not  recover." 
A  number  of  other  instructions  were  given  to  the  jury 
by  the  court'  as  to  appellant's  and  appellee's  rights,  and  the, 
caution  and  care  to  be  observed  by  each  to  prevent  accidents 
at  public  crossings,  all  of  which,  as  we  must  presume,  were 
within  the  evidence  and  pertinent  to  this  cause^ 

1.  The  ^evidence  is  not  in  the  record.  All  presumptions 
must,  by  this  court,  be  indulged  in  favor  of  the  regularity 
and  correctness  of  the  proceedings  of  the  lower  court,  and, 
until  it  is  affirmatively  made  to  appear  by  the  record  that 
error  was  committed  by  the  trial  court,  the  judgment  must 
stand.  Campbell  v.  State  (1897),  148  Ind.  527;  Ferguson 
v.  Hull  (1894),  136  Ind.  339;  Taylor  v.  Birely  (1892), 
130  Ind.  484;  Teagarden  v.  Phillips  (1895),  14  Ind.  App. 
27. 

2.  Instructions  must  be  construed  as  a  whole,  and  if, 
taken  together,  and  "fairly  and  reasoijably  construed,"  they 
present  the  law  of  the  particular  case  to  the  jury  with  rea- 
sonable clearness  and  accuracy,  it  can  not  be  said  the  jury 
were  misled.  Young  v.  McFadden  (1890),  125  Ind.  254; 
Coble  V.  Eltzroih  (1890),  125  Ind.  429;  Nave  v.  Flack 
(1883),  90  Ind.  205,  46  Am.  Eep.  205. 

3.  After  a  careful  consideration  of  the  instruction  com- 
plained of  by  appellant,  and  construing  it  with  all  the  other 
instructions  in  this  case,  we  are  unable  to  see  anything  am- 
biguous or  uncertain  in  its  meaning  or  purport,  which 
could  not  be  readily  imderstood  by  anyone  of  ordinary 
intelligence  and  comprehension.  The  presumption  is  and 
should  be  that  the  jury  did  understand  the  instruction,  and 
for  us  to  indulge  any  other  presumption  would  lead  to  a 
field  of  speculation  to  which  we  can  not  agree. 

The  affidavit  of  appellant  filed  with  his  motion  as  exhibit 
A;  whereby  he  says  "that  be  is  informed  and  believes  that 
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a  number  of  the  jury  who  tried  the  above  entitled  cause 
were  mistaken  as  to  one  of  the  instructions  of  the  court; 
that  said  jurors  understood  that  the  court  instructed  the 
.jury  that/ unless  plaintiflF's  agent  who  was  driving  plain- 
tiff's team  stopped  plaintiff's  team  before  going  upon  the 
track,  plaintiff  could  not  recover" — can  add  no  support  to 
ground  three.  Eaken  v.  Thompson  (1892),  4  Ind.  App. 
393.  We  have  carefully  read  the  interrogatories  and  an- 
swers thereto,  and  we  must  conclude  that  they  do  not  sup- 
port appellant's  contention.  But  upon  the  other  hand,  the 
answers  seem  to  be  intelligent  and  entirely  against  appel- 
lant's theorv. 

4.  We  will  next  consider  the  fourth  and  fifth  reasons 
assigned  by  appellant  These  reasons  appeal  purely  to  the 
discretionary  power  of  the  court.  It  is  true  that  the  party 
having  the  burden  of  the  issue  shall  have  the  right  to  open 
and  close  the  argument,  "but  shall  disclose  in  the  opening 
all  the  points  relied  on  in  the  cause."  §545  Bums  1901, 
§536  E.  S.  1881.  In  the  criminal  code  the  order  is  pre- 
scribed, and,  being  fixed,  the  court  has  no  discretionary 
power.  If  tlic  legislature  had  intended  to  take  away  from 
the  trial  court  all  discretionary  power  relative  to  the  argu- 
ment by  counsel  in  the  trial  of  civil  casee^  a  provision  to 
that  effect  certainly  would  have  been  made.  It  appears  ^ 
from  the  bill  of  exceptions  that  an  agreement  was  had  be- 
tween counsel  for  the  appellant  and  appellee  that  the  in- 
structions of  the  court  might  be  used  in  the  argument  of  the  . 
case  to  the  jury;  that,  upon  the  part  of  appellant,  Ambrose 
Wilhoite,  one  of  the  attorneys  for  appellant,  opened  the  ar-  - 
gument  to  the  jury  "in  an  address  of  one  hour  and  ten  min- 
utes, in  which  he  reviewed  all  the  evidence  given  on  the 
trial,  except  the  testimony  of  four  witnesses,  and  failed  to 
discuss  the  instructions  of  the  court ;"  that  at  the  close  of 
the  argument  of  Wilhoite,  the  attorney  for  the  appellee  "an- 
nounced to  the  court  that  the  jury  might  be  instructed,  that 
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he  would  not  argue  upon  the  part  of  the  defendant ;  where- 
upon P.  H.  Dutch,  attorney  for  plaintiff,  requested  and  de- 
manded that  he  be  permitted  to  close  the  argument  for 
plaintiff,  which  request  and  demand  was  refused  by  the 
court,  and  said  Dutch  was  not  permitted  to  make  an  argu- 
ment to  the  jury,  and  no  argument  other  than  that  made  by 
said  Wilhoite'  was  permitted  by  the  court  to  be  made  upon 
the  part  of  plaintiff ;  that  before  the  commencement  of  the 
argument  of  said  cause  to  the  jury  there  was  no  announce- 
ment or  intimation  upon  the  part  of  defendant's  counsel 
that  there  would  be  no  argument  made  in  said  cause  to  the 
jury  upon  the  part  of  said  defendant;  that  there  was  no 
misconduct  on  the  part  of  plaintiff's  counsel  for  which  the 
court  refused  to  allow  the  closing  argument  to  be  made,  but 
said  closing  argument  was  refused  by  the  court  upon  the 
ground  that,  as  counsel  for  defendant  waived  making  the 
argument  upon  the  part  of  defendant,  the  plaintiff  ought 
not  to  be  allowed  to  make  further  argument,  for  the  reason 
that  the  plaintiff,  by  counsel,  has  sufficiently  argued  said 
cause." 

It  is  certainly  important,  in  the  due  administration  of 
justice,  that  parties  be  not  deprived  of  the  full  benefit  of 
counsel  in  the  presentation  of  their  cause  of  action  to  the 
jury;  nor  do  we  think  there  is  any  absolute  right  in  a 
defendant,  by  his  failure  to  argue  his  case,  to  produce  such 
a  result.  Every  court  is  bound,  in  fairness,  to  prevent  such 
abuses ;  but,  inasmuch  as  our  civil  code  does  not  take  away 
the  discretionary  power  of  the  trial  court,  and  he  chooses  to 
exercise  that  discretion,  we  think  that  this  court  should  not 
interfere  except  in  extreme  cases.  There  is  nothing  in  the 
record  to  show  that  there  was  anything  to  prevent  the  open- 
ing from  being  made  as  complete  as  possible.  There  is 
nothing  except  speculation  to  indicate  that  the  conclusion  of 
the  jury,  under  any  argument,  would  have  been  different. 
Priddy  v.  Dodd  (1S53),  4  Ind,  84;  Pittsburgh^  etc.,  R,  Co, 
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V.  Martin  (1882),  82  Ind.  4:70;- Baldwin  v.  Burrows 
(1884),  95  ind.  81;  Citizens  St.  B.  Co.  v.  Buffer  (1901), 
26  Ind.  App.  575. 

The  evidence  not  being  in  the  record,  no  question  is  pre- 
sented by  the  sixth,  seventh,  eighth  and  ninth  reasons 
assigned. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


Ft.  Wayne  Trust  Company  v.  Sihler. 

[No.  5,211.     Filed  November  29.  1904.] 

1.  Husband  and  Wii'e. — Suretyship. — Estoppel. — The  plaintiff,  a 
married  woman,  can  not  be  estopped  in  an  action  for  the  cancela- 
tion of  a  note  and  mortgage  executed  by  her  as  surety  for  her  hus- 
band, by  a  showing  that  she  made  certain  misrepresentations  in  an 
aSdavit  made  at  the  time  of  the  execution  of  such  note  and  mort- 

'gage,  reciting  that  the  loan  sought  was  for  her  own  benefit,  and  not 
as  surety,  when  the  defendant  knew  that  such  statements  were  false, 
since  an  estoppel  must  be  based  upon  fraud,  and  must  be  tortious, 
p.  149. 

2.  Same. — Married  Woman^s  Enabling  Act. — Common  Law. — Estop- 
pel—The  married  woman's  enabling  act  (§§G9C0,  09G2-69G4  Burns 
1901,  5115,  5117-5119  K.  S.  1881)  is  in  derogation  of  the  common  law 
and  was  designed  for  the  benefit  of  married  women  and  their  estates, 
but  not  for  the  benefit  of  others,  and  the  proper  inquiry  in  a  contract 
of  a  married  woman  is,  did  she  receive  the  consideration  either  in 
person  or  in  benefit  to  her  estate,  and  no  estoppel  lies  where  the 
person  dealing  with  her  either  knows  or  should  have  known  the 
facts  of  the  transaction,     p.  150. 

3.  Contracts. — Lew  Solutionis. — Where  a  note  is  executed  in  Indiana, 
made  payable  in  Indiana,  and  an  attempt  made  to  bind  the  con- 
tractor, a  married  woman,  by  the  statutory  law  of  estoppel  of  Indi- 
ana, and  a  mortgage  is  executed  on  lands  in  Missouri  for  the  sole 
purpose  of  securing  such  note,  such  transaction  .is  governed  by  the 
laws  of  Indiana,     p.  151. 

From  Whitley  Circuit  Court;  Joseph  W.  Adair,  Judge. 

Action  by  Matilda  J.  Sihler  against  the  Ft.  Wayne  Trust 
Company.  From  a  decree  for  plaintiff,  defendant  appeals. 
Affirmed^ 
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Vesey  &  Vesey,  J.  M,  Barrett  and  S.  L.  Morris,  for 
appellant. 

H.  C.  Hanna,  T.  R.  Marshall,  Walter  Olds  and  N.  D. 
Donghman,  for  appellee. 

Robinson,  P.  J. — Transferred  from  the  Supreme  Court 
under  the  act  of  March  12,  1901.  Suit  by  appellee  to  can- 
cel a  note  and  mortgage  and  to  enjoin  the  assignment  and 
transfer  of  the  same. 

Appellant  assigns  error  upon  overruling  its  motion  for 
a  new  trial  and  upon  the  conclusions  of  law  upon  the  facts 
found. 

The  facts  are,  substantially :  Appellee  is,  and  for  seven- 
teen years  has  been,  the  wife  of  Frederick  W.  Sihier,  and 
from  1896  until  July,  1902,  she  and  her  husband  were 
bona  fide  residents  of  Ft.  Wayne,  Allen  county,  Indiana. 
On  January  18,  1902,  Frederick  W.  Sihier  owned  stock 
in  the  Ft.  Wayne  Drug  Company  of  the  par  value  of 
$10,000,  Lamb  Wire  Fence  Company  stock  of  the  value 
of  $500,  and  Prickly  Ash  Bitters  stock  of  the  par  value 
of  $1,000,  and  at  and  prior  to  that  date  he  was  indebted 
to  appellant  between  $2,000  and  $3,000,  for  which  indebt- 
edness appellant  held  as  collateral  security  $3,500  par  value 
of  Sihler's  stock  in  the  drug  company ;  that  he  was  indebted 
to  the  Old  National  Bank  of  Ft.  Wayne  in  excess  of  $6,000, 
for  which  indebtedness  the  bank  held  as  collateral  security 
$6,590  par  value  of  Sihler^s  stock  in  the  drug  company,  and 
Lamb  Wire  Fence  Company  stock  of  the  par  value  of  $500, 
and  Prickly  Ash  Bitters  stock  of  the  par  value  of  $1,000 ; 
and  he  was  indebted  to  the  Ft.  Wayne  Drug  Company  in 
excess  of  $1,100.  Henry  C.  Paul  is  now,  and  has  been, 
since  several  years  prior  to  January,  1902,  a  stockholder 
and  president  of  the  appellant,  and  for  two  years  last  past 
has  been  a  stockholder  and  president  of  the  Ft.  Wayne 
Drug  Company,  and  vice-president  and  a  member  of  the 
auditing  committee  of  the  Old  National  Bank.     At  and 
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prior  to  January  18,  1902,  the  stock  of  the  Ft.  Wayne 
Drug  Compnny,  including  the  stock  held  by  Sihler  and 
held  as  collateral  security,  was  worth  only  fifty  per  cent, 
of  the  par  value  thereof.  The  stock  held  by  appellant  and 
the  bank  as  collateral  was  not  of  sufiicient  value  to  make 
it  good  security  for  such  debts,  and  the  Ft.  Wayne  Drug 
Company  had  no  security  for  the  debt  owing  to  it  by  Sihler 
on  and  prior  to  January  18,  1902,  and  at  and  prior  to  that 
date '  Sihler  was  insolvent.  Henry  C.  Paul,  above  men- 
tioned,  knew,  at  and  before  the  above  date,  the  amount 
Sihler  owed  to  appellant  and  to  the  bank,  and  the  value 
of  the  securities  they  held,  and  knew  that  such  security 
was  insufficient,  and  also  knew  the  amount  that  Sihler  was 
indebted  to  tlie  Ft.  Wayne  Drug  Company,  and  that  it 
had  no  security,  and  he  further  knew  that  Sihler  was  in- 
solvent. For  two  years  prior  to  January  18,  1902,  Sihler 
had  been  secretary  and  general  manager  of  the  Ft.  Wayne 
Drug  Company  at  a  salary  of  $2,000  per  year.  At  and 
prior  to  January  18,  1902,  Henry  C.  Paul  from  time  to 
time  requested  Sihler  to  pay  $1,100  of  his  indebtedness 
to  the  drug  company,  and  $1,000  each  to  the  bank  and  to 
appellant,  and  insisted  that  the  amounts  be  paid.  The 
payment  of  such  amounts  would  reduce  Sihler's  indebted- 
ness to  appellant  and  to  the  bank  so  as  to  make  the  collat- 
eral held  by  them  sufficient  security  for  the  remaining  in- 
debtedness, and  the  payment  of  $1,100  to  the  drug  com- 
pany would  practically  liquidate  all  of  Sihler's  indebted- 
ness to  it.  On  the  18th  day  of  January,  1902,  and  for 
ten  years  prior  thereto,  appellee  owned  lots  thirty-five  and 
thirty-six,  block  eight,  in  Dundee  Place  addition  to  Kan- 
sas City,  in  Jackson  coimty,  Missouri,  which  she  had  re- 
ceived as  a  gift  from  her  father.  Christian  F.  G.  Meyer, 
a  resident  of  Missouri.  In  December,  1901,  Sihler  in- 
formed Paul  that  he  expected  Meyer  would  advance 
$3,000,  that  he  could  and  would  use  in  payment  of  his 
indebtedness  to  the  drug  company,  the  bank  and  appel- 


NOVEMBER  TERM,  1904^Vol.  34.  143 

Ft.  Wayne  Trust  Co.  v.  Sihler. 

lant;  but  none  was  sent.  On  and  before  January  18, 
1902,  Paul  knew  that  appellee  owned  the  above  real  estate, 
and  that  it  was  of  greater  value  than  $3,100,  and  that  it 
was  her  own  individual  property. 

On  the  above  date,  Paul,  desirous  of  reducing  Sihler's 
indebtedness  to  appellant,  the  bank  and  the  drug  com- 
pany, and  knowing  that  Sihler  was  insolvent,  and  had  no 
property  or  money  with  which  to  make  a  payment  or  to 
secure  any  portion  of  it,  requested  Sihler  to  procaire  his 
wife  (appellee)  to  execute  her  note  for  $3,100,  payable 
to  appellant,  and  to  secure  the  same  by  mortgage  on  the 
Kansas  City  real  estate,  and  that  Sihler  informed  appellee 
that  Paul  said  thqt  if  she  would  execute  her  note,  and 
secure  it  by  mortgage,  appellant  would  hold  it  as  temporary 
security,  without  recording,  until  Sihler  could  obtain 
money  to  pay  the  amount  of  such  indebtedness,  and  that 
out  of  that  sum  he  would  pay  $1,000  to  appellant,  $1,000 
to  the  bank  and  $1,100  to  the  drug  company;  and  that 
Sihler  informed  appellee  of  the  request  of  Paul,  and  of 
his  agreement  to  withhold  the  mortgage  and  not  record  it, 
and  appellee  upon  that  condition  agreed  to  execute  the 
note  and  mortgage;  that  thereupon  Paul,  being  informed 
of  appellee's  consent  to  execute  the  note  and  mortgage, 
directed  his  attorneys  to  prepare  the  same  for  execution, 
and  further  directed  them  to  secure  appellee's  signature  to 
an  affidavit  that  the  money  was  borrowed  on  the  mortgage 
for  her  sole  use  and  benefit;  that  the  note  and  mortgage 
were  so  drawn,  and  the  mortgage  signed  by  Frederick  W. 
Sihler  before  any  of  the  papers  were  presented  to  or  signed 
by  appellee.  The  note,  mortgage  and  affidavit  were  then 
taken  by  a  notary  public  to  appellee's  residence,  and  were 
signed  by  her.  The  note,  signed  by  appellee  alone,  was 
dated  January  18,  1902,  for  $3,100,  payable  to  appellant 
on  or  before  one  year  after  date,  with  six  per  cent,  inter- 
est, payable  semiannually,  negotiable  and  payable  at  the 
Ft.  Wayne  Trust  Company.     The  mortgage  signed  by  ap- 
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pellee  and  her  husband  is  on  the  real  estate  above  men- 
tioned, and  is  given  to  secure  the  payment  of  the  note  for 
$3,100 ;  and  stipulates  that  for  the  purpose  of  inducing  tho 
mortgagee  to  make  the  loan  thereby  secured  the  mortga- 
gors represent  that  their  title  is  free  from  incumbrances, 
that  the  mortgagors,  each  for  himself  or  herself,  furtlier 
represent  thai  the  mortgage  is  not  made  by  Matilda  J. 
Sihler  as  security,  indorser  or  guarantor  of  the  debt  or 
other  obligation  of  her  husband  or  any  other  person,  and 
the  mortgagors  agree  to  pay  the  sum  of  money  so  secured. 

Appellee's  affidavit  states,  among  other  things,  that  the 
money  borrowed  on  the  mortgage  is  for  the  sole  and  exclu- 
sive use  and  benefit  of  Matilda  J.  Sihler,  and  that  the 
above  statements  are  voluntarily  made  for  the  purpose  of 
inducing  appellant  to  loan  her  the  sum  pf  money  repre- 
sented by  the  bond  and  mortgage,  and  she  further  states 
that  the  bond  and  mortgage  were  by  her  voluntarily  exe- 
cuted with  full  knowledge  of  the  law  and  fact  that  she 
will  be  estopped  from  setting  up  any  defense  to  the  bond 
and  mortgage  by  reason  of  the  statements  therein  made: 
that  afteTthe  execution  of  the  note,  mortgage  and  affidavi; 
the  notary  advised  Paul  by  telephone  of  the  fact,  who  there- 
upon caused  a  check  of  appellant  to  be  drawn  on  the  Old 
National  Bank,  payable  to  the  order  of  appellee,  for  $3,100, 
and  to  be  delivered  to  Frederick  W.  Sihler,  and  requested 
that  Sihler  procure  the  indorsement  of  his  wife  upon  the 
same,  and  return  it  to  appellant;  that  Sihler  immediately 
went  to  his  residence  and  procured  appellee  to  write  her 
name  upon  the  back  of  tlie  check,  and  returned  with  it  to 
the  office  of  appellant,  and  at  the  request  of  appellant's 
secretary  also  signed  his  own  name  upon  the  back  of  the 
check,  and  delivered  it  to  the  secretary,  who  delivered  to 
Sihler  two  checks  of  the  appellant — one  for  the  sum  of 
$1,100  payable  to  tho  Ft.  Wayne  Drug  Company,  and  one 
for  $1,000  payable  to  the  Old  IsTational  Bank ;  which  sums 
were  credited  on  Sihler's  indebtedness  to  the  bank  and  the 
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drug  company.  Appellee  received  no  consideration  what- 
ever for  the  note  or  mortgage^  and  executed  them  solely 
as  security  for  the  debt  of  her  husband.  At  the  time  Paul 
requested  the  giving  of  the  note  and  mortgage  by  appellee, 
and  at  the  time  they  were  executed,  he  and  appellant  knew 
that  the  note  and  mortgage  were  executed  to  pay  the  debts 
of  appellee's  husband,  and  that  they  were  not  given  for 
money  borrowed  by  appellee  for  her  own  use  and  benefit. 
The  $3,100  was  applied  in  accordance  with  the  agreement 
bet'ween  Sihler  and  Paul,  and  was  so  applied  before  the 
actual  delivery  to  appellant  of  the  note,  mortgage  and 
affidavit.  Appellant  is  an  Indiana  corporation,  with  it« 
principal  office  at  the  city  of  Ft  Wayne,  in  Allen  county, 
Indiana,  l^o  note  or  evidence  of  indebtedness  or  stock 
held  as  collateral  was  surrendered  to  Sihler  or  to  the  appel- 
lee by  the  appellant  or  by  the  bank  or  by  any  other  person 
at  the  time  of  the  execution  of  the  note  and  mortgage. 

AppeUant  has  answered  and  defended  this  case  upon  the 
theory  that  the  note  and  mortgage  were  given  for  money 
borrowed  of  appellant  by  appellefe  for  her  sole  use  and 
benefit,  and  that  they  were  not  executed  as  security  for 
the  debt  of  her  husband  or  any  other  person.  Appellant 
and  its  officers  knew  at  the  time  of  the  signing  of  the  note 
and  mortgage  and  when  ihe  money  was  paid  out  that  the 
statement  in  the  mortgage  and  affidavit  to  the  effect  that 
the  debt  was  her  debt,  and  that  the  note  and  mortgage  were 
given  for  her  sole  use  and  benefit,  and  were  not  executed 
as  security,  indorser  or  guarantor  for  the  debt  or  obliga- 
tion of  her  husband  or  any  other  person,  was  untrue.  The 
note  and  mortgage  were  signed  and  delivered  in  Ft. 
Wayne,  Allen  county,  Indiana,  and  the  note  is  payable  at 
the  office  of  appellant  in  the  same  place.  Appellant  knew 
when  it  issued  its  check  for  $3,100  to  the  appellee  that 
she  would  immediately  indorse  the  same,  and  that  it  would 
be  used  to  pay  the  $1,000  to  appellant,  the  $1,000  to  the 
Vol.  34—10 
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bank  and  $1,100  to  the  drug  company;  and  that  knowing 
this  fact,  although  in  a  position  to  have  inquired  what  ap- 
pellee was  buying  of  her  husband,  or  what  security,  if  any, 
she  was  getting  from  her  husband  for  such  check,  appellant 
failed  to  make  any  inquiry  of  her  upon  that  subject.  The 
failure  of  appellant  to  talk  with  appellee  touching  such 
transaction  arose  from  the  fact  that  appellant  had  reason  to 
believe  that  such  talk  would  disclose  the  fact  that  she  was 
executing  the  note  and  mortgage  as  security  for  her  hus- 
band, and  not  otherwise.  For  many  years  appellee'  and 
Henry  C.  Paul,  president  of  appellant  company,  had  been 
intimate  friends.  Paul  was  a  man  of  large  business  inteor- 
ests,  and  he  knew  appellee  had  great  reliance  in  his  integ- 
rity, and  that  she  would  sign  any  papers  wLich  Paul  and 
appellee's  husband  might  send  to  her.  The  mortgage  upon 
the  Kansas  Citv  real  estate  was  executed  to  secure  the  note 
above  mentioned,  and  not  to  secure  any  other  or  different 
debt.  Appellant  had  the  note  and  mortgage  prepared  so 
that  they  would  show  upon  the  face  that  it  was  appellee's 
debt  and  appellee's  note  which  the  mortgage  secured,  and 
it  was  not  intended,  either  upon  its  face,  or  by  evidence 
otherwise,  that  it  should  ever  be  shown  that  the  mortgage 
WBS  executed  and  accepted  by  appellant  as  securing  the 
debt  of  the  husband;  that  while  the  appellant  knew  that 
the  money  was  borrowed  from  it  for  the  husband's  benefit, 
the  appellant  intended  to  put  itself  in  a  position  to  deny 
that  fact  The  affidavit  was  taken  by  appellant  to  be  used 
as  evidence  to  show  that  the  debt  was  the  debt  of  the  appel- 
lee. At  the  time  of  the  execution  of  the  mortgage  and  prior 
thereto  there  was  no  contract  between  the  partis  as  to  the 
true  purpose  and  intention  of  the  note  and  mortgage,  and 
it  was  appellee's  intention  to  execute  the  mortgage  for 
her  husband's  debt,  to  be  temporarily  held  by  appellant, 
and  it  was  the  intention  of  appellant  to  put  itself  in  a 
position  where  it  could  deny  knowledge  or  means  of  knowl- 
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edge  of  appellee's  intention  with  reference  to  the  execution 
of  the  mortgage.  ' 

This  suit  was  commenced  on  the  3d  day  of  April,  1902. 
(The  finding  then  sets  out  certain  statutes  of  the  state  of 
Missouri  which  were  in  force  on  the  18th  day  of  January, 
1902.)  The  law  of  Missouri  is  that  the  signing  of  the 
name  of  the  wife  upon  the  back  of  a  bank  check  payable 
to  her  order  and  delivering  it  to  her  husband  is  not  a  reduc- 
ing of  the  wife's  property  to  possession  of  the  husband, 
and  with  her  express  consent  passes  no  title  to  the  husband. 
On  the  8th  day  of  February,  1902,  appellee,  her  husband 
joining,  sold  and  conveyed  by  deed  of  ^neral  warranty 
to  her  father.  Christian  F.  On  Meyer,  the  real  estate  de- 
scribed in  the  mortgage  in  consideration  of  $7,500  to  be 
paid  by  her  father  to  her.  There  was  no  agreement  by 
which  the  father  should  pay  the  mortgage  above  set  out, 
or  that  he  should  pay  any  sum  whatever  to  appellant  out 
of  the  consideration  which  he  agreed  to  pay  for  the  real 
estate.  After  the  commencement  of  this  suit  appellant 
commenced  a  suit  in  the  circuit  court  of  Jackson  county, 
Missouri,  for  the  foreclosure  of  the  mortgage  in  contro- 
versy, which  suit  is  now  pending,  and  appellee  and  her 
husband  and  Meyer  are  parties  defendant  thereto.  On  the 
2d  of  March,  1903,  after  this  suit  was  commenced,  appel- 
lant sold  and  assigned  the  note  and  mortgage  to  the  City 
Bank  of  Lima,  Ohio,  and  such  bank  at  the  time  of  purchas- 
ing the  same  had  full  knowledge  of  all  of  the  facts  in  refer- 
ence to  the  execution  thereof  and  of  the  pendency  of  the 
suit  in  relation  thereto,  and  delivered  the  same  to  the  pos- 
session of  appellant  who  brought  the  same  into  this  court 
at  the  time  of  the  trial,  and  they  were  offered  and  read  in 
evidence.  The  law  of  Missouri  is  that  the  mortgage  is 
simply  collateral  to  the  debt  it  is  intended  to  secure,  and 
if  there  is  no  debt  there  can  be  no  valid  mortgage ;  and  if 
the  note  secured  by  the  mortgage  is  invalid,  the  mortgage 
is  invalid.     In  the  suit  now  being  prosecuted  in  Missouri 


148       APPELLx\TE  COUET  OF  INDIANA, 

Ft.  Wayne  Trust  Co.  v.  Sihler. 

by  appellant  the  complaint  therein  sets  out  the  note,  and 
avers  that  the  mortgage  was  not  made  by  appellee  as  se- 
curity, indorser  or  guarantor  of  the  debt  or  other  obliga- 
tion of  her  husband  or  any  other  person  whatever.  The 
answer  in  that  suit  sets  out  the  statute  of  Indiana  that  a 
married  woman  shall  not  enter  into  any  contract  of  surety- 
ship, whether  as  indorser,  guarantor,  or  any  other  manner, 
and  such  contract  as  to  her  shall  be  void,  and  avers  that 
the  note  and  mortgage  were  void  as  to  Matilda  J,  Sihler, 
and  that  she  neither  contracted  for  nor  received  in  person 
or  estate  the  consideration  for  the  note.  That  the  reply 
in  that  suit  sets  out  the  affidavit  above  mentioned,  and 
avers  that  thereby  appellee  is  estopped  from  asserting  or 
proving  that  the  note  and  mortgage  were  for  the  purpose 
of  entering  into  a  contract  of  suretyship,  and  sets  out  the 
Indiana  statute  to  the  effect:  "And  she  may  in  her  own 
name,  as  if  she  were  unmarried,  at  any  time  during  cover- 
ture, sell,  barter,  exchange  and  convey  her  personal  prop- 
erty; and  she  may  also,  in  like  manner,  make  any  con- 
tracts with  reference  to  the  same;  but  she  shall  not  entei 
into  any  executory  contract  to  sell  or  convey  or  mortgage 
her  real  estate,  nor  shall  she  convey  or  tnortgage  the  same, 
unless  her  husband  join  in  the  contract,  conveyance  or 
mortgage :  Provided,  however,  that  she  shall  be  bound  by 
an  estoppel  in  pais,  like  any  other  person."  §6962  Bums 
1901,  §5117  R.  S.  1881.  In  executing  the  note  and  mort- 
gage the  parties  to  this  suit  were  proceeding  with  refer- 
ence to  the  laws  of  the  State  of  Indiana*  The  only  debt 
ever  pretended  to  be  secured  by  the  mortgage  was  the  al- 
leged, but  void,  debt  of  the  appellee  as  above  stated. 

As  conclusions  of  law  the  court  stated  that  the  note  and 
mortgage  are  void,  and  that  appellee  was  entitled  to  have 
them  canceled;  that  they  should  remain  on  file  in  that 
court;  that  appellant  should  be  perpetually  enjoined  from 
assigning  or  transferring  the  note,  or  from  further  prosecut- 
ing the  suit  then  pending  in  the  state  of  Missouri,  or  from 
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prosecuting  any  suit  for  the  purpose  of  collecting  the  note 
or  foreclosing  the  mortgage. 

1.  The  statute  (§6964  Burns  1901,  §5119  R.  S.  1881) 
provides  that  "a  married  woman  shall  not  enter  into  any 
contract  of  suretyship,  whethei*  as  indorser,  guarantor,  or 
in  any  other  manner ;  and  such  contract,  as  to  her,  shall  he 
void."  The  court  found  that  appellee  received  no  consider- 
ation whatever  for  the  note  or  mortgage,  and  that  she  exe- 
cuted the  same  solely  as  security  for  the  debt  of  her  hus- 
band. But,  it  is  argued,  the  mortgage  contains  a  statement 
that  the  debt  was  hers,  and  that  she  also  subscribed  an  affi- 
davit that  the  debt  secured  by  the  mortgage  was  hers,  and 
that  by  statute  (§6962,  supra)  a  married  woman  is  bound 
by  an  estoppel  in  pais,  like  any  other  person. 

It  is  quite  true  that  a  married  woman  has  no  more  right 
to  mislead  another  by  her  conduct  or  representations  than  if 
she  were  sxii  juris.  But  she  is  not  subject  to  an  estoppel 
different  from  any  other  person.  She,  like  other  persons,  is 
not  permitted  to  gainsay  representations  which  have  induced 
another,  relying  in  good  faith  upon  such  representations,  to 
act.  The  estoppel,  however,  in  any  case,  must  be  predicated 
upon  tort,  and  not  upon  contract.  Some  element  of  fraud 
or  misrepresentation  m.ust  enter  into  her  conduct  If  ap- 
pellant had  relied  upon  her  statements  in  the  mortgage  and 
affidavit  that  the  debt  secured  by  the  mortgage  was  her  debt, 
a  different  question  would  be  presented  from  that  presented 
by  the  finding.  It  is  found  as  a  fact  that  the  president  of 
apx)ellant  requested  the  husband  of  appellee  to  procure  his 
wife  to  execute  the  note  and  mortgage,  and,  the  wife  having 
consented,  the  president  of  appellant  directed  his  attorneys 
to  prepare  the  note,  mortgage  and  affidavit  which  were  after- 
wards signed  by  appellee.  It  is  further  found  that  at  the 
time  the  officer  of  appellant  requested  the  giving  of  the  note 
and  mortgage  by  appellee,  and  at  the  time  the  same  were 
delivered  to  appellant,  he  and  appellant  knew  that  they  were 
executed  to  pay  the  debts  of  appellee's  husband,  and  that 
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appellee  would  receive  no  part  of  the  money ;  that  they  were 
not  given  for  money  borrowed  by  appellee  for  her  own  use ; 
and  that  when  the  note  and  mortgage  were  signed  and  the 
money  paid  out  appellant's  officers  knew  that  the  state- 
ments in  the  mortgage  and  affidavit,  to  the  effect  that  the 
debt  was  her  debt,  and  that  the  note  and  mortgage  were 
given  for  her  own  use,  and  not  as  security  for  her  husband, 
were  untrue.  In  view  of  these  findings  it  is  not  at  all  ma- 
terial that  the  note  and  mortgage  were  so  drawn  that  it 
would  appear  upon  their  face  that  it  was  appellee's  debt  and 
appellee's  note  that  the  mortgage  secured. 

2.  That  part  of  the  act  of  April  16,  1881  (Acts  1881, 
p.  527),  which  is  embraced  in  §§6960,  6962-6964  Bums 
1901,  §§5115,  5117-5119  R.  S.  1881,  was  intended  to  re- 
move the  wife's  disabilities  for  her  protection  and  for  the 
protection  of  her  property.  The  statute  is  in  derogation  of 
the  common  law,  and  manifestly  the  intention  was  to  secure 
to  married  women  the  benefit  of  their  contracts,  and  not  to 
remove  their  disabilities  so  as  to  enable  them  io  make,  for 
the  benefit  of  others,  contracts  from  which  neither  they  nor 
their  property  would  be  benefited.  The  inquiry  In  such  a 
case,  no  matter  what  the  form  of  the  contract,  is  whether 
the  wife  is  to  receive  or  did  receive,  either  in  person  or  in 
benefit  to  her  estate,  the  consideration  upon  which  the  con- 
tract rests.  The  lender  may  successfully  claim  that  she  is 
estopped  by  her  statements  in,  and  as  a  part  of,  the  con- 
tract, when  such  statements  caused  him  to  believe  that  a 
state  of  facts  exists  which  does  not,  or  that  the  transaction 
is  different  from  what  in  fact  it  really  is.  If  he  knows  the 
nature  of  the  transaction,  knows  that  she  is  attempting  to 
bind  herself  or  her  property  for  the  benefit  of  another,  he 
must  know  that  she  is  attempting  what  she  has  not  the  legal 
capacity  to  do.  And  when  the  lender  indirectly  procures 
the  wife  to  enter  into  a  contract  for  the  express  purpose  of 
raising  money  to  pay  the  husband's  debts,  and  participates 
in  applying  the  money  thus  raised  to  the  payment  of  the 
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husband's  debts,  he  is  not  in  a  posrttion  to  claim  that  she  is 
estopped  from  showing  the  true  nature  of  the  contract  by 
any  statement  she  may  have  made  in  the  contract,  no  matter 
what  the  statements  may  have  been.  See  Vogel  v.  Leichner 
(1885),  102  Ind.  55;  Warey  v.  Forsi  (1885),  102  Ind. 
205;  Cupp  v.  Campbell  (1885),  103  Ind.  213;  Dudley  v. 
Ptgg  (1898),  149  Ind.  363;  Voreis  v.  Nushaum  (1892), 
131  Ind.  267,  16  L.  R.  A.  45;  Post  v.  Losey  (1887),  111 

Ind.  74,  60  Am.  Eep.  677;  Boyd  v.  liadabaugh  (1898), 
150  Ind.  394:  Field  v.  Campbell  (1905),  164  Ind.  — ; 
Cole  v.  Temple  (1895),  142  Ind.  498. 

3.  It  is  further  argued  that  the  court  failed  to  find, 
although  shown  by  the  uncontradicted  evidence,  that  by  the 
law  of  Missouri  a  married  woman  has  capacity  to  mortgage 
her  real  estate  to  secure  the  debts  of  her  husband.  Al- 
though the  real  estate  mortgaged  is  in  Missouri,  yet  from 
the  note,  mortgage  and  affidavit  we  think  it  clearly  appears 
that  the  parties  contracted  with  reference  to  the  law  of  In- 
diana. There  is  not  only  nothing  to  show  that  the  parties 
had  in  view  the  law  of  any  state  other  than  Indiana,  but 
the  transaction  shows  an  attempt  was  made  to  make  a  con- 
tract enforceable  in  this  State.  See  Hall  v.  Cordell  (1891), 
142  U.  S.  115,  12  Sup.  Ct.  154,  35  L.  Ed.  956.  The  par- 
ties resided  in  this  State,  the  papers  were  all  executed  in 
this  State,  the  note  is  payable  in  this  State,  and  an  attempt 
was  made  to  bind  appellee  as  a  married  woman  under  the 
laws  of  this  State  for  the  payment  of  the  debt,  and  to  estop 
her  under  the  laws  of  this  State  from  claiming  that  the  con- 
sideration of  the  note  was  not  for  her  separate  use  and 
benefit,  but  for  the  benefit  of  her  husband. 

In  Bethell  v.  Bethell  (1876),  54  Ind.  428,  23  Am.  Rep. 
650,  the  question  was,  whether  a  deed  executed  in  Indiana, 
between  citizens  thereof,  containing  no  covenants  whatever 
according  to  the  law  of  Indiana,  could  be  held,  by  virtue  of 
the  law  of  Missouri,  where  the  land  lies,  to  contain  a  cove- 
nant not  running  with  the  land,  but  broken  as  soon  as 
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entered  into;  and  it  was  held  that  the  law  of  Missouri, 
where  the  land  was  situated,  could  not  extend  into  Indiana 
so  as  to  incorporate  covenants  in  tHe  deed,  and  the  law  of 
the  place  of  the  contract  governed  the  courts  in  determining 
whether  or  not  the  deed  contained  covenants  of  warranty 
or  seizin.  See,  also,  Bethell  v.  Bethell  (1884),  92  Ind, 
318;  Monnett  v.  Turpie  (1892),  132  Ind.  482;  Dolman  v. 
Coolc  (1861),  14  N.  J.  Eq.  ^^]  Andrews  v.  Torrey  (1862), 
14  K  J.  Eq,  355;  Kennedy  v.  Knight  (1867),  21  Wis. 
345,  94  Am.  Dec.  543. 

In  the  case  at  bar  it  clearly  appears  that  the  contract 
was  in  every  sense  an  Indiana  contract,  and,  as  the  control- 
ling question  is  as  to  appellee's  capacity  to  make  the  con- 
tract, it  should  be  governed  by  the  laws  of  Indiana.  See 
Evans  v.  Beaver  (1893),  50  Ohio  St.  190,  33  N.  E.  643, 
40  Am.  St.  666;  Scudder  v.  Union  Nat.  Bank  (1875),  91 
U.  S.  406,  23  L.  Ed.  245.  Moreover,  although  the  mort- 
gage contains  a  promise  to  pay  the  debt  secured,  it  appears 
from  the  findings  that  the  mortgage  is  only  an  incident  to 
the  principal  contract,  which  is  the  note.  It  is  found  that 
the  mortgage  was  executed  to  secure  the  note  sued  on,  and 
not  to  secure  any  other  or  different  debt  or  evidence  of  in- 
debtedness, and  it  is  further  found  that  appellee  executed 
the  mortgage  with  the  agreement  that  it  was  to  be  a  tempo- 
rary  security,  and  that  the  mortgage  was  not  to  be  recorded. 
The  promise  to  pay  contained  in  the  mortgage  is  a  subse- 
quent promise  to  pay  the  note  secured.  Under  the  findings 
the  note  is  void  for  want  of  capacity  in  appellee  to  execute 
it,  and  when  the  note  is  declared  void  the  mortgage  lien 
ceases  to  be  effective.  See  Sherman  v.  Sherman  (1852),  3 
Ind.  337;  Ledyard  v.  Chapin  (1855),  6  Ind.  320;  Francis 
V.  Porter  (1855),  7  Ind.  213;  Fletcher  v.  Holmes  (1870), 
32  Ind.  497;  Hubbard  v.  Harrison  (1871),  38  Ind.  323;* 
Qabbert  v.  Schwartz  (1880),  69  Ind.  450;  Tate  v.  Fletcher 
(1881),  77  Ind.  102\  Bowman  v.  Mitchell  (1881),  79  Ind. 
84, 
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Counsel  for  appellant  cite  the  case  of  Cochran  v.  Benton 
(1890),  126  Ind.  58,  where  a  husband  and  wife,  residents 
of  Kentucky,  executed  their  joint  note  and  a  mortgage  on 
the  wife's  lands  situated  in,  Indiana,  and  it  is  held  to  be  a 
general  rule  that  the  i)ower  or  capacity  of  a  married  woman 
to  convey  or  encumber  her  separate  real  estate  is  to  be  de- 
termined by  the  law  of  the  place  where  the  property  is  sit- 
uated But  in  that  case  the  court  said :  ^'If  it  appears  that 
the  contract,  to  secure  the  performance  of  which  the  mort- 
gage was  executed,  or  to  which  it  was  merely  an  incident, 
was  expressly  prohibited  or  declared  void  or  illegal  by  the 
law  of  the  place  where  it  was  executed  and  to  be  performed, 
we  should  have  a  different  question,  and  one  concerning 
which  we  intimate  no  opinion  here."  In  the  case  at  bar  the 
findings  show  that  appellee  received  no  consideration  what- 
ever for  the  note ;  that  she  executed  the  note  solely  as  secur- 
ity for  the  debt  of  her  husband ;  and  that  the  only  purpose 
of  the  mortgage  was  to  secure  this  note — that  is,  the  con- 
tract, to  secure  the  performance  of  which  the  mortgage  was 
executed  is  expressly  declared  void  by  the  law  of  the  place 
where  the  contract  was  executed  and  to  be  performed.  Nor. 
do  we  think  the  case  of  Nathan  v.  Lee  (1899),  152  Ind. 
232,  43  L.  R.  A.  820,  cited  by  appellant,  declares  any  differ- 
ent rule  from  that  held  in  this  case.  In  that  case  an  Ohio 
corporation  executed  notes  to  certain  Ohio  creditors,  and 
afterwards,  becoming  insolvent,  mortgaged  land  in  Indiana 
to  secure  their  payment.  The  mortgages  were  executed 
according  to  the  laws  of  Indiana,  and  recorded  in  the 
county  where  the  land  was  located.  Afterwards  a  receiver 
for  the  corporation, was  appointed  by  an  Indiana  court,  and 
in  a  suit  by  the  receiver  in  that  court  the  Ohio  creditors, 
having  been  made  parties  defendant,  filed  a  cross-complaint 
to  enforce  their  mortgage  liens.  It  was  held  that  as  the 
power  of  the  corporation,  under  the  circumstances,  to  make 
the  mortgages,  and  thus  prefer  such  creditors  over  others, 
was  not  denied  by  the  Ohio  statutes,  the  validity  of  the 
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mortgages  was  to  be  detennined  according  to  the  law  of 
Indiana,  and  that  the  situs  of  the  mortgaged  premises  being 
in  Indiana,  it  was  e\adent,  under  the  circumstances,  that  the 
parties  at  the  time  of  the  execution  of  the  mortgage  must 
have  contemplated  their  enforcement,  if  necessary,  in  the 
courts  of  this  State.  And  the  doctrine  previously  held  was 
there  approved  that,  "when  a  citizen  of  another  state  is 
once  properly  in  court  and  accepted  as  a  suitor,  neither  the 
law  nor  the  court  administering  the  law  will  admit  any  dis- 
tinction between  such  a  suitor  and  one  who  is  a  resident  or 
a  citizen  of  its  own  state." 

If  the  mortgage  in  the  case  at  bar  was  incident  to  the 
note  which  was  the  principal  contract,  and  the  findings  show 
this  to  be  true,  the  trial  court,  having  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties,  had  the  power  to  declare  the 
note  void,  and  also  to  declare  the  mortgage  void,  and  to 
decree  their  cancelation,  and  to  enjoin  appellants  from  at- 
tempting to  enforce  either  the  note  or  mortgage.  When 
this  action  was  commenced  the  trial  court  had  jurisdiction 
of  the  case  for  all  purposes  necessary  to  an  adjudication  of 
the  rights  of  the  parties  before  it  in  and  concerning  the 
subject-matter  in  dispute,  and  this  jurisdiction  could  not 
be  ousted  by  a  suit  subsequently  brought  in  the  court  of 
another  state. 

Upon  a  careful  consideration  of  the  record,  we  think  the 
findings  are  sustained  by  the  evidence.    Judgment  affirmed. 


Southern  Indiana  Railway  Company  v.  Moore. 

[No.  4,753.     Filed  November  29,  1904.] 

1.  Master  and  Servant. — Assumption  of  Risk. — Known  Dangers. — 
In  an  action  by  a  servant  against  his  master  for  damages  for  per- 
sonal injuries  it  Is  reversible  error  for  the  trial  judge  to  fail  to  in- 
struct the  jury  that  such  servant  assumed  all  risks  of  which  he  had 
actual  knowledge,  although  the  judge  had  instructed  the  jury  that 
such  servant  assumed  all  risks  equally  opeii  to  such  servant  ^nd  to 
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the  master,  and  also  all  risks  discoverable  by  the  exercise  of  ordinary 
care  by  such  servant,  p.  156. 
2;.  Daiiages. — Measure  of, — Action  ty  Parent  for  Death  of  Child. — 
In  an  action  by  a  i>arent  for  damages  for  the  death  of  his  minor 
child,  the  measure  of  damages  is  the  value  of  such  child's  services 
until  majority,  taken  in  connection  with  such  child's  prospect  in 
life,  less  the  cost  of  such  child's  support  and  maintenance.  And  to 
this,  in  proper  cases,  the  expense  of  care  and  attention  made  neces- 
sary because  of  such  injury  should  be  added,     p.  157. 

3.  Same. — Measure  of, — Question  for  Jury. — In  an  action  by  a  par- 
ent for  damages  for  the  death  of  his  minor  child,  the  measure  of 
damages  is  not  limited  to  the  amount  such  child  might  earn  in 
wages,  but  embraces  all  services  such  child  may  render,  the  value 
thereof  being  a  question  for  the  jury.     p.  157. 

4.  Same. — Measure  of, — Board  and  Clothing, — Evidence, — In  an  ac- 
tion by  a  parent  for  damages  for  the  death  of  his  minor  child  it  is 
proper  to  deduct  from  the  gross  damages  suffered  the  cost  of  the 
board  and  clothing  for  such  child,  and  it  is  error  to  exclude  evi- 
dence tending  to  show  the  value  of  board  and  clothing  at  the  place 
where  such  child  lived,    p.  157. 

5-  TsiAii. — Damages, — Interrogatories  as  to  Items  of  Damage  in 
Cases  of  Tort, — In  an  action  of  tort  by  a  parent  for  damages  for 
the  death  of  his  minor  child  it  is  proper  for  the  trial  court  to  refuse 
to  submit  interrogatories  to  the  jury  asking  such  jury  to  itemize  the 
elements  of  damage,    p.  158. 

6.  Damages. — Measure  of, — It  is  proper  for  the  mother  in  an  action 
by  her  for  damages  for  the  death  of  her  minor  child  to  show  that 
such  child  had  contracted  for  a  home  for  her  and  was  paying  for 
same,  her  loss  being  a  question  for  the  jury.    p.  159. 

From  Lawrence  Circuit  Court,  James  B.  Wilson,  Judge. 

Action  by  Mary  Moore  against  the  Southern  Indiana 
Railway  Company.  From  a  judgment  for  plaintiif,  de- 
fendant appeals.     Reversed. 

F.  M.  Trissal,  T.  J.  Brooks  and  ^Y.  F.  Brooks,  for  appel- 
lant. 

J.  R.  East,  R.  H.  East  and  McHenry  Owen,  for  appellee. 

CoMSTOOK,  C.  J. — This  is  the  second  appeal.  The  first 
one  resulted  in  the  reversal  of  the  judgment  obtained  by  ap- 
pellee. Southern  Ind.  R.  Co.  v.  Moore  (1902),  29  Ind. 
App.  52.  Upon  a  second  trial  appellee  had  a  verdict  for 
$825,  and  judgment  for  $417,  which  reduction  in  amount  is 
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acquiesced  in  by  both  parties.  The  complaint  was  not 
amended  or  changed.  It  is  in  two  paragraphs,  to  each  of 
which  a  demurrer  for  want  of  facts  was  overruled.  These 
rulings,  with  the  refusal  to  sustain  its  motion  for  a  new  trial, 
form  the  basis  of  the  errors  assigned. 

The  objection  to  the  complaint  is  that  it  appears  there- 
from that  the  negligence  reKed  upon  is  the  negligence  of  a 
fellow  servant.  When  the  case  was  here  before,  one  assign- 
ment of  error  was  that  the  court  erred  in  overruling  the  de- 
murrer to  the  cx>mplaint.  The  point  was  waived  by  failure 
to  include  it  in  the  statement  of  errors  relied  upon  or  to 
discuss  it.  We  do  not,  therefore,  need  to  examine  the 
question  at  this  time,  but  the  averments  are  that  the  negli- 
gence was  that  of  the  appellant's  superintendent,  "having 
full  charge  and  control  of  the  defendant's  work  in  and 
about  said  quarry.'^ 

1.  The  jury  were  told,  through  instructions  numbered 
six  and  seven,  that  the  servant  did  not  assume  risks  not 
discoverable  by  the  exercise  of  ordinary  observation  on  his 
part,  and  that  he  might  properly  obey  the  order  of  the 
master  to  work  in  a  certain  place,  unless  the  danger  thereby 
incurred  was  so  ojDen  and  apparent  that  a  prudent  person 
would  not  encounter  it.  The  criticism  is  that  the  element 
of  actual  Icnowledge  by  the  servant  was  omitted,  and  that,  as 
the  instructions  were  given,  if  the  danger  was  not  apparent 
the  servant  was  not  chargeable  with  its  assumption,  although 
he  did  in  fact  know  all  about  it. 

The  sixth  instruction  began  as  follows :  "It  is  a  rule  of 
law  that  the  servant  can  not  recover  for  an  injury  resulting 
from  a  danger  open  and  known  to  both  the  master  and  serv- 
ant alike,  or  when  the  opportunity  to  know  of  the  danger  is 
equal  to  both  master  and  servant."  It  is  then  stated  that 
the  rule  is  applicable  to  injuries  received  by  reason  of  dan- 
gers which  could  only  be  discovered  by  a  close  inspection, 
etc. 

The  seventh  contains  no  reference  to  actual  knowledge. 
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The  intention  probably  was  to  say  that  known  dangers,  and 
those  equally  open  to  the  observation  of  master  and  servant, 
were  assumed.  The  instructions  are,  however,  deficient  in 
the  respect  indicated.  The  element  of  actual  knowledge  was 
essential  to  a  full  statement  of  the  law  on  the  subject.  We 
can  not  say  from  the  record,  beyond  doubt,  that  appellant 
was  not  prejudiced  by  the  omission. 

2.  The  action  was  brought  by  the  mother,  on  account  of 
the  death  of  her  infant  son,  under  §267  Bums  1901,  §26G 
R.  S.  1881  and  Homer  1901.  The  measure  of  damages  is 
correctly  stated  by  the  attorneys  for  appellant  as  follows: 
'^The  value  of  the  child's  services  until  he  would  have  at- 
tained his  majority,  taken  in  connection  with  his  prospects 
in  life,  less  his  support  and  maintenance,"  etc.  "In  an 
action  by  a  parent  for  the  death  of  his  child,  he  is  entitled 
to  recover  only  for  the  pecuniary  injury  he  has  sustained, 
and  the  pisoper  measure  of  damages  is  the  value  of  .the 
child's  services  from  the  time  of  the  injury  until  he  would 
have  attained  his  majority,  taken  in  connection  with  his 
prospects  in  life,  less  his  support  and  maintenance.  To  this 
may  be  added,  in  proper  cases,  the  expenses  of  care  and 
attention  to  the  child,  made  necessary  by  the  injury,  fimeral- 
expenses  and  medical  services."  Pennsylvania  Co.  v. 
Lilly  (1881),  73  Ind.  252 ;  Lmiisville,  etc.,  R.  Co.  v.  Wright 
(1893),  134  Ind.  509-512. 

3.  The  service  referred  to  is  not  limited  to  the  amount 
which  may  be  earned  by  the  child,  working  for  wages,  but 
embraces  the  services  that  he  may  be  shown  to  render;  the 
value  thereof  being  in  all  cases  for  the  jury.  Cleveland, 
etc.,  R.  Co.  V.  Miles  (1904),  162  Ind.  646. 

4.  The  decedent  lived  with  his  mother  (appellee)  about 
one  mile  from  Williams,  and  carried  his  dinner  from  home 
to  the  place  where  he  worked.  The  witness  Connor  was 
asked  the  following  question :  "Do  you  know  the  price  of 
board    at   that    time    about    Williams — what    men    were 

■ 

charged  for  board  at  that  time,  as  a  general  proposition  ?" 
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The  question  called  for  the  average  price  of  board  in  the 
neighborhood  in  which  the  decedent  lived  and  worked. 
Whether  board  was  furnished  by  appellee  or  any  other 
person  would  not  affect  appellee's  right  to  show  its  value. 
It  cost  something,  and  the  evidence  sought  to  be  elicited,  al- 
though not  cooiclusive,  would  have  tended  to  show  such 
value. 

The  witness  Smith  was  asked  the  following  question: 
"I  will  ask  you  if  you  are  acquainted  with  the  reasonable 
value  of  board  and  clothing  of  a  laboring  man  twenty  to 
twenty-one  years  of  age,  working  in  a  quarry  like  Kock 
Ledge  quarry,  in  that  neighborhood,  about  two  years  ago, 
in  the  neighborhood  of  Williams — ^what  was  it  reasonably 
worth?''  To  which  he  answered,  "Yes."  He  was  then 
asked,  "Now,  then,  what  was  the  value  of  that  kind  of  board 
and  clothing  in  the  neighborhood  at  that  tipie?"  Appel- 
lant offered  to  prove  the  value  of  board  to  be  fifty  cents  a 
day,  and  clothing  $40  per  year.  Witness'  knowledge  of  the 
facts  inquired  of  is  not  questioned.  The  answer  would 
have  tended  to  elicit  pertinent  evidence  upon  a  material 
question.  The  court  sustained  an  objection  to  each  of  the 
foregoing  questions.  This  was  error.  Pennsylvania  Co. 
V.  Lilly,  supra;  Louisville,  etc.,  R.  Co.  v.  Rush  (1891),  127 
Ind.  545 ;  Louisville,  etc.,  R.  Co.  v.  Wright,  supra;  Jackson 
V.  Pittsburgh,  etc.,  R.  Co.  (1895),  140  Ind.  241,  49  Am. 
St.  192 ;  Black,  Law  &  Pr.  in  Accident  Cases,  §267. 

5.  The  court  refused  to  submit  to  the  jury  interroga- 
tories as  follows :  "How  much  do  you  find  the  value  of  the 
board  of  plaintiff's  son  from  his  death  until  he  was  twenty- 
one  years  of  age,  had  he  lived  ?  How  much  do  you  find  the 
value  of  the  clothing  of  plaintiff's  son  from  his  death  until 
he  was  twenty-one  years  of  age,  had  he  lived  ?"  In  the  re- 
fusal of  these  questions  there  was  no  error,  for  the  reason 
that  in  actions  for  tort  it  is  not  proper  to  require  the  jury- 
to  itemize  the  elements  of  damage.  The  effect  of  these  in- 
terrogatories would  have  been  to  require  the  jury  to  itemize 
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the  elements  of  damage.  Ohio,  etc,  B.  Co,  v.  Judy  (1889), 
120  Ind.  397. 

6.  The  decedent  lived  with  his  mother,  giving  her  the 
benefit  of  his  services  and  attention  as  well  as  the  money 
earned  by  him  in  working  for  others.  He  purchased  and 
was  paying  for  a  home  for  her,  and  the  pecuniary  loss  sus- 
tained by  her  was  a  fair  question  for  the  determination  of 
the  jury. 

Appellee's  right  to  her  judgment  depends  upon  the  prop- 
osition that  appellant  directed  decedent  to  work  in  an  un- 
safe place,  omitting  the  duty  of  reasonable  inspection  to 
make  it  safe.  The  law  is  perfectly  well  settled  that  if  the 
accident  was  the  result  of  peril  incident  to  the  bifeiness  in 
which  the  servant  was  employed,  or  if  it  was  caused  by  the 
negligence  of  a  fellow  servant,  there  can  be  no  recovery. 

Counsel  for  appellant  discuss  other  questions  which  ulti- 
mately will  largely  depend  for  their  solution  upon  the  evi- 
dence. As  the  judgment  must  be  reversed  for  the  reasons 
given,  it  is  not  necessary  to  consider  them. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


RUSCHE  V,   PiTTMAN. 
[No.  4,675.     Filed  November  29,  1904.] 

1.  Mechanic's  Lu&ns. — Ewteni  of. — Where  a  person  is  in  possession 
of  real  estate  under  a  contract  of  purchase  and  title  bond,  he  can 
not  defeat  or  cloud  the  vendor's  title  by  suffering  a  mechanic's  lien 
to  be  filed  against  thfe  real  estate  for  repairs  to  buildings  situate  upon 
it.     p.  160. 

From  Superior  Court  of  Vanderburgh  County;  /.  H, 
Foster,  Judga 

Action  by  Henry  Eusche  against  Annie  Pittman.    From 
a  decree  for  defendant,  the  plaintiff  appeals.     Affirmed. 
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H,  M.  Logsdon,  D,  Q.  Chappell  and  A.  /.  Veneman,  for 
appellant. 
'   J,  E.  Williamson,  for  appellee. 

Wiley,  J. — ^A  demurrer  to  appellant's  complaint  was 
sustained  by  the  trial  court,  and  that  ruling  is  the  only  ques- 
tion presented  by  the  appeal. 

The  complaint  avers  that  appellee  sold  to  one  Loigorte 
Arnold  certain  real  estate,  by  a  written  contract,  and  exe- 
cuted to  her  a  bond  for  a  deed,  by  the  terms  of  which  appel- 
lee bound  herself,  upon  the  full  payment  of  the  purchase 
money,  which  was  to  be  paid  in  monthly  instalments,  to 
convey  to  said  Arnold;  that  the  vendee  took  possession  of 
the  real  estate^  and  occupied  the  same  until  her  death ;  that 
during  said  time  she  paid  appellee  a  part  of  the  considera- 
tion, and  that  at  the  time  of  her  death  she  was  hopelessly  in- 
solvent, and  left  no  property  or  assets  whatever  with  which 
to  pay  debts ;  that  after  she  took  possession  of  said  property 
she  employed  appellant  to  make  certain  repairs  on  the 
dwelling-house  situate  thereon;  that  appellant,  under  said 
employment,  performed  labor  of  the  value  of  $29;  that 
within  sixty  days  of  the  time  of  completing  said  repairs  he 
filed  notice  of  his  intention  to  hold  a  lien  on  said  real  estate 
and  dwelling-house  for  the  amount  of  his  said  claim,  which 
notice  of  lien  was  duly  and  timely  recorded  in  the  recorder's 
office,  etc. ;  that  after  the  death  of  the  said  Loigorte  Arnold, 
appellee  declared  forfeited  and  canceled  said  contract  and 
bond,  and  took  possession  of  said  real  estate,  and  still  holds 
tlie  same  from  the  heirs  of  the  said  Loigorte  Arnold,  under 
the  terms  of  the  said  bond.  The  complaint  avers  that  the 
vendee  paid  a  part  of  the  purchase  money  under  her  con- 
tract, but  does  not  state  what  the  entire  purchase  price  was 
as"  fixed  by  the  contract.  The  prayer  of  the  complaint  is 
that  said  lien  be  enforced,  and  the  real  estate  be  sold  to  satr 
isfy  appellant's  claim. 

1.     The  single  question  presented  by  the  complaint  for 
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our  determinatioB  is  this :  Can  a  party  in  possession  of  real 
estate  under  a  contract  of  purchase,  accompanied  by  a  title 
bond  binding  the  vendor  to  convey  the  property  upon  the 
payment  of  the  full  purchase  price,  cause  or  suffer  a  me- 
chanic's lien  which  the  holder  thereof  may  enforce  against 
the  premises  in  derogation  of  the  legal  title  of  the  vendor  ? 
In  other  words,  under  such  facts,  can  the  vendor's  title  be 
divested  or  clouded  by  a  mechanic's  lien  based  upon  some 
repairs  made  upon  existing  buildings  at  the  instance  and 
request  of  the  vendee  ? 

The  law  decisive  of  the  question  under  consideration  has 
been  definitely  settled  in  this  jurisdiction.  The  case  of 
the  People's  8av.,  etc.,  Assn.  v.  Spears  (1888),  115  Ind. 
297,  is  in  point.  There,  appellant  sold  to  appellee  Spears 
certain  real  estate,  under  a  contract  of  purchase,  and  put 
him  in  possession  thereof.  While  exercising  control  and 
ownership  over  the  property,  with  the  knowledge  and  con- 
sent of  appellant,  he  employed  appellee  Fawcett  to  make 
some  additions  to  or  repairs  upon  the  building  situate  on  the 
real  estate.  Fawcett  made  the  repairs,  and  filed  his  notice 
of  mechanic's  lien  on  the  real  estate  and  building  for  the 
amount  thereof.  This  lien  was  foreclosed,  and  the  property 
sold  to  Mrs.  Fawcett  in  pursuance  of  the  decree  of  fore- 
closure taken  by  Mr.  Fawcett  against  Spears.  Appellant 
brought  its  action  to  recover  possession  of  and  quiet  title 
to  the  real  estate.  Mrs.  Fawcett  filed  "a  cross-complaint 
setting  up  the  above  facts  in  regard  to  the  lien  and  fore- 
closure, and  averred,  among  other  things,  that  she 'had  no 
notice  of  the  claim  or  ownership  of  the  appellant  at  the 
time  of  her  purchase  at  the  foreclosure  sale.  The  demurrer 
to  her  cross-complaint  was  sustained.  The  Supreme  Court 
afiSrmed  that  ruling,  and  the  ground  of  the  decision  is 
clearly  and  fully  stated  by  Mitchell,  J.,  in  the  following 
language :  "The  fact  that  Spears  was  in  i)ossession  under  a 
contract  of  purchase,  gave  him  no  authority  to  overreach 
Vol.  34—11 
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the  plaintiflF's  title  by  contracting  for  repairs.  Spears  could 
bind  his  interest  under  his  contract  of  purchase,  and  no 
more.  Presumably  the  plaintiffs  title  was  of  record.  That 
the  purchaser  in  possession  under  a  contract  of  purchase 
made  improvements  or  repairs  with  the  knowledge  and  con- 
sent of  the  vendor,  did  not  estop  the  latter  to  assert  its 
prior  title.  Something  more  than  mere  inactive  consent  is 
necessary  in  order  that  a  lien  may  be  acquired  against  the 
owner  of  property.  Neeley  v.  Searight  [1888],  113  Ind. 
S16;  Hopkins  v.  Hudson  [1886],  107  Ind.  191;  Wilkerson 
v.  Rust  [1877],  57  Ind.  172;  McCarty  v.  Burnet  [1882], 
84  Ind.  23." 

This  court,  in  the  case  of  Davis  v.  Elliott  (1893),  TInd. 
App.  246,  passed  upon  the  question  we  are  now  considering. 
It  was  there  held  that  where  labor  is  done  and  materials  are 
furnished  on  buildings,  and  the  person  for  whom  the  work 
was  done  and  materials  furnished  was  in  possession  of  the 
real  estate  under  an  executory  contract  of  conveyance,  and 
a  notice  of  mechanic's  lien  therefor  was  duly  filed,  the  me- 
chanic's lien  upon  a  forfeiture  of  the  executory  contract 
did  not  come  within  the  provision  of  §1706  Elliott's  Supp. 
1889  (being  §7256  Bums  1901,  Acts  1889,  p.  257,  §2), 
whereby  the  lien  subsists  against  the  buildings  upon  which 
labor  and  material  were  expended  in  case  of  forfeiture  of 
leasehold  or  foreclosure  of  mortgage. 

The  case  of  Thorpe  Block  Sav.,  etc.,  Assn,  v.  James 
(1895),  13  Ind.  App.  522,  is  in  point,  and  is  in  harmony 
with  the  other  cases  cited.  These  authorities  are  conclusive 
upon  the  proposition  that  one  in  possession  of  real  estate 
under  a  contract  of  purchase  and  title  bond  can  not  defeat 
or  cloud  the  vendor's  title  by  suffering  a  mechanic's  lien  to 
be  filed  against  the  property  for  repairs  to  buildings  situ- 
ate upon  it. 

It  follows,  therefore,  that  the  court  properly  sustained 
the  demurrer  to  the  complaint,  and  the  judgment  is  affirmed. 
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ESPENLAUB   ET   AL.    V.    ElLIS. 
[No.  4,909.     Filed  November  29,  1904.] 

1.  PZ£ADING. — Complaini, — Demurrer, — PrGximate  Cause, — A  com- 
plaint by  a  servant  against  his  master  for  damages  for  personal  in- 
juries received  by  slipping  and  falling  and  having  his  fingers  cut  off 
by  an  unguarded  ripsaw  is  not  bad  on  demurrer  because  it  fails  to 
show  that  such  slipping  and  falling  were  caused  by  defendant's  neg- 
ligence, since  the  fact  that  some  other  cause  operates  with  defendant's 
negligence  does  not  relieve  the  defendant  from  his  negligence,     p.  1G5. 

2.  Same. — Complaint, — Factory  Act,— Servant's  Knowledge  of  Danger 
Not  Negatived, — In  a  complaint  by  a  servant  against  his  master  for 
damages  for  personal  injuries  received  by  falling  on  an  unguarded 
ripsaw,  it  is  not  necessary  to  allege  that  such  servant  had  no  knowl- 
edge of  the  unguarded  condition  of  such  saw  or  of  the  danger  he 
encountered,  nor  that  he  could  not  by  ordinary  care  have  such  knowl- 
edge, since  such  action  is  founded  upon  the  violation  of  a  specific 
statutory  duty  imposed  by  law.     §70871  Burns  1901.     p.  166. 

3.  Tbial. — Instruction. — Factory  Act. — Common  Law. — An  instruc- 
tion, in  an  action  by  a  servant  against  his  master  for  damages  for 
personal  injuries  on  account  of  the  master's  violation  of  the  "factory 
act,"  stating  that  such  statute  does  not  give  a  right  of  recovery  for 
injuries  received;  that  contributory  negligence  prevents  recovery  and 
that  such  right  to  recover  damages  is  governed  wholly  by  the  rules  of 
the  common  law,  is  properly  refused,  since  the  provisions  of  such  act 
materially  changed  the  common  law  relating  to  such  actions,    p.  166. 

4.  Same. — Instruction. — Guarding  Saw. — An  instruction,  in  an  action 
by  a  servant  for  damages  for  personal  injuries  caused  by  the  master's 
violation  of  the  "factory  act,"  stating  that  all  saws  in  a  manufactur- 
ing establishment  shall  be  properly  guarded,  and  no  person  shall 
remove  or  make  such  guard  ineffective,  except  to  make  repairs,  and 
then  shall  at  once  replace  same,  is  properly  given  to  the  jury.     p.  167. 

5.  Same. — Instruction. — Due  Care. — An  instruction,  in  an  action  by 
a  servant  for  damages  for  personal  injuries  caused  by  the  master's 
violation  of  the  "factory  act,"  stating  that  the  plaintiff  can  not  re- 
cover if  he  was  guilty  of  a  want  of  that  degree  of  care  ordinarily 
used  by  reasonably  careful  and  prudent  men  under  the  circumstances, 
is  properly  given  to  the  jury.     p.  167. 

6.  Same. — Instruction. — (hiard  Furnished  hut  not  Used  hy  Employe. 
— ^An  instruction,  in  an  action  by  a  servant  for  damages  for  personal 
injuries  caused  by  the  master's  violation  of  the  "factory  act,"  that  if 
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such  master  had  furnished  a  proper  guard  for  the  saw  on  which  plain^ 
.tiff  was  injured,  and  such  guard  had  been  removed  without  tlie  mas- 
ter's knowledge  by  the  servant  in  charge,  such  master  would  not  be 
liable,  can  not  be  complained  of  by  such  master,    p.  168. 

7.  Trial. — Evidence, — Violation  of  Factory  Act  hy  Servant, — Master's 
Knowledge, — Where  a  servant  with  the  knowledge  of  his  master 
operates  a  ripsaw  without  any  guard  as  required  by  the  "factory 
act,"  such  master  thereby  becomes  liable  for  injuries  resulting  there- 
from, since  there  is  a  positive  duty  enjoined  by  the  law  upon  such 
master  to  guard  such  machinery,    p.  1G9. 

8.  Evu>ENCE. — Eoppert, — Opinion  of  Others, — Where  an  expert  on  ma- 
chinery is  asked  what  the  judgment  of  competent  workmen  is  as  to 
the  practicability  of  using  a  guard  over  a  ripsaw,  an  objection  to  such 
question  should  be  sustained,  since  such  question  seeks  to  elicit  his 
opinion  of  the  opinion  of  others,     p.  170. 

9.  Master  and  Servant. — Contributory  Negligence, — Question  for 
Jury. — Where  plaintiff  was  instructed  by  defendants'  foreman  to  go 
and  get  a  planer,  and  in  doing  so  plaintiff  walked  down  a  gangway 
having  a  slippery  floor  and  while  reaching  to  get  such  planer  his 
foot  slipped  and  he  fell  on  an  unguarded  ripsaw,  which  cut  off  the 
fingers  of  his  hand,  the  question  of  plaintiff's  contributory  negligence 
is  properly  submitted  to  the  jury.     p.  170. 

From  Superior  Court  of  Vanderburgh  County;  J.  H. 
Foster,  Judge. 

Action  by  Morris  Ellis,  a  minor,  by  his  next  friend  John 
Ellis  against  Charles  H.  Espenlaub  and  another.  From  a 
judgment  for  plaintiff,  defendants  appeal.     Affirmed, 

J.  E.  Iglehart  and  Edwin  Taylor,  for  appellants. 
G.  F.  Menzies  and  F.  E.  Monfort,  for  appellee. 

CoMSTOCK,  C.  J. — The  complaint  in  this  action  charges 
that  on  November  19,  1902,  having  been  employed  three  or 
four  weeks  prior  thereto  to  do  all  kinds  of  general  work  in 
and  about  the  planing-mill  of  appellants,  while  in  the  proper 
discharge  of  his  duty,  the  plaintiff  was  directed  by  an  em- 
ploye of  appellants  to  go  to  a  certain  table  in  the  mill,  on 
which  a  ripsaw  was  located  and  in  full  operation,  and 
bring  from  said  table  to  said  employe  a  hand  planer  which 
was  lying  close  to  the  ripsaw ;  that  he  went  as  directed,  and, 
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on  reaching  out  with  his  left  hand  for  the  planer,  he  slipped 
on  the  floor  and  lost  his  balance,  and,  falling,  his  left  hand 
struck  the  top  of  the  saw,  and  he  was  thereby  injured ;  that 
said  saw  was  open,  exposed,  and  without  guard  and  protec- 
tion, (ibntrary  to  the  provisions  of  the  law  of  Indiana; 
that  the  unguarded  saw  was  dangerous  for  the  employes  of 
the  mill  who  were  required  to  work  with  or  about  it;  that 
it  could  have  been  guarded  at  small  cost  without  interfering 
-with  the  proper  use  ^thereof ;  and  that  the  failure  to  guard 
the  saw  as  provided  by  law  was  negligence  which  caused  the 
injury  complained  of. 

A  demurrer  to  the  complaint  for  want  of  facts  was  over- 
ruled. Issues  were  joined  by  an  answer  in  general  denial. 
A  trial  was  had  at  the  December  term,  1902,  of  the  court, 
but  the  jury  failed  to  agree.  The  case  was  again  tried  at 
the  March  term,  1903,  resulting  in  a  verdict  and  judgment 
for  the  appellee  in  the  sum  of  $3,000.  At  the  close  of  all 
the  evidence  appellants  moved  the  court,  in  writing,  to 
instruct  the  jury  to  return  a  verdict  in  their  favor,  which 
motion  was  denied.  The  evidence  being  closed  appellants 
moved  that  the  jury  be  permitted  to  inspect,  in  charge  of  the 
sheriff,  the  premises  involved  in  the  action.  This  motion 
was  denied.  Appellants'  motion  for  a  new  trial  was  over- 
ruled. 

Appellants  assign  and  rely  upon  as  error  the  action  of  the 
court:  (1)  in  overruling  the  demurrer  to  the  complaint; 
(2)  in  overruling  the  motion  to  permit  inspection  of  the 
premises;  (3)  in  refusing  peremptorily  to  instruct  the  jury 
to  return  a  verdict  for  the  appellants;  (4)  in  overruling 
the  motion  for  a  new  triaL 

1.  It  is  contended  that  the  proximate  cause  of  the  in- 
jury as  stated  in  the  complaint  was  that  appellee  "slipped 
on  the  floor,  which  caused  him  to  lose  his  balance  and  fall," 
causing  him  to  strike  the  s^w  with  his  left  hand ;  that  for 
this  appellants  were  not  liable,  and  no  facts  are  stated  upon 
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which  to  predicate  the  proposition  that  the  slipping  was  due 
to  any  negligence  of  appellants;  that  therefore  the  com- 
plaint is  insufficient. 

The  fact  that  some  other  cause  operates  with  the  negli- 
gence charged  against  defendants  does  not  relieve  the  negli- 
gent party  from  liability.  The  efficient  cause  is  the  proxi- 
mate cause.  Reid  v.  Evansville,  etc.,  R.  Co,  (1894),  10 
Ind.  App.  385,  53  Am.  St.  391;  Louisville,  etc.,  Co.  v. 
Nolan  (1893),  135  Ind.  60;  Pennsylvania  Co.  v.  Congdon 
(1893),  134  Ind.  226,  39  Am.  St.  251;  Knoujf  v.  City  of 
Logansport  (1901),  26  Ind.  App'  202,  84  Am.  St.  292; 
City  of  Mt.  Vernon  v.  Hoehn  (1899),  22  Ind.  App.  282, 
and  cases  cited;  Windeler  v.  Ritsh  County  Fair  Assn.  ' 
(1901),  27  Ind.  App.  92,  97;  Alexandria  Min.,  etc.,  Co.  v. 
Irish  (1896),  16  Ind.  App.  534,  546.  The  direct  averment 
is  that  the  injury  was  caused  by  the  negligence  of  appellants, 
and  certainly  no  facts  are  stated  inconsistent  with  the  propo- 
sition that  the  neglect  of  the  specific  statutory  duty  charged 
was  the  efficient  cause  of  appellee's  injury. 

2.  It  is  further  contended  that  the  complaint  is  bad 
because  of  the  failure  to  allege  that  appellee  had  no  knowl- 
edge of  the  unguarded  condition  of  the  saw  or  of  the  dan- 
ger he  encountered,  or  that  he  could  not,  in  the  exercise  of 
ordinary  care,  have  had  knowledge  of  such  alleged  condition. 
The  action  is  founded  upon  the  failure  of  appellants  to 
comply  with  the  act  of  1899  (Acts  1899,  p.  231,  §9,  §70871 
Bums  1901)  properly  to  guard  machinery.  Such  aver- 
ment in  an  action  for  injuries  occasioned  by  breach  of  a 
specific  statutory  duty  to  guard  dangerous  machinery  is  not 
necessary.  Monteith  v.  KoTcomo,  etc.,  Co.  (1902),  159  Ind. 
149,  162,  58  L.  E.  A.  944;  Davis  Coal  Co.  v.  Polland 
(1902),  158  Ind.  607,  618,  92  Am.  St.  319 ;  Buehner  Chair 
Co.  V.  Feulner  (1902),  28  Ind.  App.  479;  American  Car, 
etc.,  Co.  V.  Clark  (1904),  32  Ind.  App.  644.  Demurrer  to 
the  complaint  was  properly  overruled. 

3.  Appellants,  by  instruction  one,  refused  by  the  court, 
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asked  that  the  jury  be  told  that;  the  statute  of  this  State 
commonly  called  the  "factory  act"  did  not  in  express  terms 
give  a  right  of  recovery  for  injuries  received  under  a  viola- 
tion of  the  act,  but  that  the  common  law  rule  relating  to 
negligence  prevailed  and  that  contributory  negligence  on  the 
part  of  appellee  would  prevent  a  recovery.  The  refusal 
to  give  this  instruction  is  one  of  the  causes  for  a  new 
triaL  The  concluding  sentence  of  said  instruction 
reads:  "Such  right  to  recover  damages,  if  any  there  be, 
is  governed  wholly  by  the  rules  of  common  law  relating  to 
actions  to  recover  damages  for  alleged  negligence."  Tlie 
jury  might  reasonably  have  inferred  from  the  foregoing 
sentence  that  the  act  made  no  change  in  the  right  to  recover 
for  personal  injuries.  Such  inference  would  have  been 
erroneous. 

Instructions  two  to  seventeen,  refused,  in  effect  stated  that 
if  appellee  was  giiilty  of  negligence  contributing  to  his  in- 
jury, he  could  not  recover.  These  instructions  were  fully 
covered  by  instructions  R,  as  modified.  A,  2,  N",  O,  P,  R  and 
S.    Such  refusals  were  not,  therefore,  error. 

4.  Exception  was  taken  to  instruction  F  given  by  the 
court.  The  instruction  reads  as  follows:  "It  is  provided 
by  statute  in  this  State  that  all  saws  in  any  manufacturing 
establishment  shall  be  properly  guarded,  and  no  person 
shall  remove  or  make  ineffective  any  safeguard  around  or 
attached  to  any  such  saw  while  the  same  is  in  use,  unless 
for  the  purpose  of  immediately  making  repairs  thereto, 
and  all  safeguards  shall  be  promptly  replaced."  Section  9 
of  the  act  of  1899  (Acts  1899,  pp.  231,  234)  provides :  "All 
vats,  pans,  saws,  planers,  cogs,  gearing,  belting,  shafting, 
set^screws  and  machinery  of  every  description  therein  shall 
be  properly  guarded."  There  was  no  error  in  giving  said 
instruction.  Monteith  v.  Kokomo,  etc,  Co.,  supra;  Buehner 
Chair  Co.  v.  Feulner,  supra. 

5.  The  complaint  is  made  that  the  court  modified  in- 
struction four  requested  by  appellants.     Said  instruction, 
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as  requested,  read  as  follows:  "In  law,  the  plaintiff  Mor- 
ris Ellis  was  not  without  fault,  if  it  appears  from  the  evi- 
dence that  by  the  Exercise  of  any  care  or  caution  which  was, 
under  the  circumstance,  reasonable,  practicable  and  avail- 
able, he  might  have  avoided  the  injuries  charged."  As 
modified  and  given,  the  instruction  reads:  "The  plaintiff 
can  not  recover  in  this  action  if  he  was  in  any  respect  guilty 
of  want  of  that  degree  of  care  and  diligence  which  could 
reasonably  be  expected  of  ordinarily  careful  and  prudent 
men,  and  the  want  of  such  care  contributed  to  cause  the  in- 
juries complained  of.  In  law,  he  was  not  without  fault  if 
it  appears  from  the  evidence  that  by  the  exercise  of  any  care 
or  caution  which  was,  under  the  circumstances,  reasonable, 
practicable  and  available,  he  might  have  avoided  the  in- 
juries charged.  If  the  jury  find  from  the  evidence  that  the 
plaintiff  in  this  case,  by  looking  and  exercising  reasonable 
care  and  caution,  could  have  avoided  the  injuries  which  he 
claims  to  have  sustained,  and  if  you  further  find  that  he  did 
not  so  look  and  did  not  so  exercise  reasonable  care  and  cau- 
tion at  the  time  and  place  mentioned  in  the  complaint,  and 
by  reason  thereof  was  injured,  he  can  not  recover  in  this 
action,  and  your  verdict  should  be  for  the  defendant." 
The  modification  told  the  jury  that  plaintiff  could  not  re- 
cover if  he  was  "guilty  of  a  want  of  that  degree^"  etc. 
Taking  the  instruction  as  a  whole,  the  appellants  could  not 
have  been  harmed  by  the  modification. 

6.  Attention  is  called  by  appellants  to  instruction  K, 
given  by  the  court  of  its  own  motion  as  a  modification  of  in- 
struction twenty-four  requested  by  appellants.  By  instruc- 
tion K  the  jury  was  told  that  if  appellants  had  provided  a 
suitable  guard  for  the  saw,  and  that  if  the  employe  who 
was  using  the  saw  immediately  before  the  accident  removed 
the  guard  from  the  saw,  and  neither  of  the  appellants  had 
notice  of  the  removal  at  the  time  of  the  accident,  then,  in 
such  case,  appellee  could  not  recover.  It  is  urged  that 
the  modification  is  of  importance  in  relation  to  the  evi- 
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dence  and  the  action  of  the  court  in  refusing  a  new  trial 
and  the  peremptory  instruction  requested;  that  the  evi- 
dence shows  that  a  suitable  guard* had  been  provided;  that 
the  employe  whose  duty  it  was  to  use  the  saw  and  guard 
had  removed  it,  and  that  neither  of  the  appellants  knew 
at  the  time  of  the  injury  that  the  guard  had  been  removed ; 
that  therefore  the  injury  to  appellee  was  occasioned  by  the 
n^ligence  of  a  fellow  servant,  for  which  there  can  be 
no  recovery  against  the  master.  The  modification  referred 
to  is  not  pointed  out,  but  the  instruction  as  given  is  not 
unfavorable  to  the  appellants. 

7.  Engelbrecht,  who  was  in  charge  of  the  saw  and 
guard,  testified  that  when  the  accident  occurred  he  had 
been  away  "a  half  minute,  getting  some  instructions  on 
some  other  stuff ;"  that  when  he  left  the  saw  for  any  length 
of  time  he  was  supposed  to  throw  it  out  of  action,  but  when 
he  left  the  saw  and  was  to  return  in  a  minute  he  was 
not  to  throw  it  out  of  action.  Appellant  C.  W.  Johann 
testified  that  one  of  his  orders  was  that  when  an  employe 
left  the  saw  for  four  or  five  minutes  he  was  to  stop  it,  but  if 
he  was  gone  but  a  half  minute  the  order  did  not  apply, 
so  that  the  condition  under  which  the  saw,  by  order,  was 
to  be  stopped,  did  qot  exist  at  the  time  of  the  accident. 

It  is  in  evidence  that  a  guard  had  been  provided  for  the 
saw,  and  the  employe  instructed  to  use  it.  Engelbrecht 
testified  that  he  could  not  use  it  all  the  time,  because  of 
its  interference  with  his  work,  and  of  the  dangers  connected 
with  its  use.  It  appears,  also,  that  said  Johann  was  super- 
intendent in  charge  of  the  room  and  machine  where  appel- 
lee received  his  injury,  and  that  he  knew  that  Engel- 
brecht generally  disobeyed  his  orders  in  the  use  of  the 
guard;  that  Engelbrecht  was  continued  in  the  employ  of 
appellants.  They  thus  acquiesced  in  the  violation  of  the 
statute,  and  became  responsible  for  the  injuries  resulting 
therefrom.  Appellants  had  a  positive  duty  to  perform. 
They  permitted  their  employe  to  neglect  it.     There  was 
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abundant  evidence  that  a  ripsaw,  such  as  caused  appellee's 
injury,  could  have  been  guarded  without  interfering  with 
the  operation  of  the  same. 

8.  K.  A.  Reitz,  a  witness  for  appellants,  was  asked 
the  following:  "AHiat  is  the  instrument  I  now  show  you? 
A.  That  is  the  guard  we  have  used  on  our  ripsaw  down 
there.  If  you  know  what  the  judgment  of  competent  work- 
men is  as  to  the  practicability  of  using  a  guard  over  a 
ripsaw,  you  may  state  what  ii  is."  An  objection  to  this 
question  was  sustained.  The  witness  had  testified  as  an 
expert,- and  as  to  his  own  experience  and  judgment  of  the 
practicability  of  using  a  guard.  The  question  called  for 
his  opinion  of  the  opinion  of  others,  and  the  objection  w^as 
properly  sustained. 

9.  Tt  is  earnestly  insisted  that  appellee  was  guilty  of 
contributory  negligence,  and  that  therefore  the  peremp- 
tory instniction  requested  should  have  been  given  to  the 
jury.  The  appellee  testified  that  he  was  employed  by 
appellants  to  do  anything  he  was  told  to  do.  Had  been 
working  for  appellants  about  three  weeks  when  he  received 
his  injury.  Mr.  Johann,  one  of  the  appellants,  was  fore- 
man in  the  room  in  which  appellee  worked.  Was  injured 
on  the  19th  day  of  November,  1902.  Had  been  helping 
Mr.  Alann  at  the  sticker,  w^hich  was  about  thirtv  feet  from 
the  ripsaw  table,  just  before  he  received  his  injury.  Mr. 
Mann  told  him  to  go  to  the  ripsfiw  table  and  get  the  hand 
planer.  Had  seen  the  planer  the  day  before  on  the  upper 
end  of  the  ripsaw  tabla  Immediately  after  he  wai5  told 
to  get  the  i)laner  he  went  down  the  main  gangway  to  the 
passageway,  turned  down  to  the  saw  table,  and  looked  for 
it,  and  did  not  see  it  on  the  table,  and  thought  somebody 
liad  knocked  it  off ;  looked  under  the  table,  and  did  not  see 
it ;  looked  back  on  the  table,  and  saw  it  by  the  saw  between 
the  edge  of  the  table  and  the  saw — about  ten  inches  from 
the  saw  towards  the  main  gangway.  The  main  gangway 
ran  north  and  south,  and  the  passageway  past  the  saw 
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ran  east  and  west.  He  put  out  his  left  hand  to  get  the 
planer,  and  his  foot  slipped,  and  his  left  hand  struck  the 
saw  which  took  off  all  the  fingers  and  the  thumb  of  the 
left  hand.  There  was  nothing  over  the  saw  at  the  time 
his  hand  came  in  contact  with  it.  The  saw  projected  above 
the  table  about  two  and  one-half  inches.  While  working 
for  appellants  he  was  around  where  the  saw  was  every 
day.  There  was  no  guard  around  the  table  at  any  time. 
The  floor  was  slippery.  When  his  foot  slipped  on  the  floor 
and  his  hand  struck  the  saw,  it  turned  him  half  way  round, 
in  a  stooping  position,  and  he  caught  the  table  with  his 
right  hand.  He  did  not  get  the  planer  in  his  hand*  His 
left  hand  was  in  advance  of  the  saw,  when  his  foot  slipped, 
about  twelve  inches.  The  saw  was  about  fourteen  or  fif- 
teen inches  from  the  edge  of  the  table,  and  the  planer  was 
about  ten  to  twelve  inches  in  front  and  a  little  back  of  the 
saw.  He  did  not  have  the  planer  in  his  hand,  did  not  pick 
it  up  and  drag  it  along  the  table,  did  not  drop  it  on  the 
floor,  did  not  stoop  to  pick  it  up.  He  frequently  worked 
around  the  saw  helping  Mr.  Engelbrecht,  and  saw  the  saw 
in  operation.  It  was  in  operation  every  day.  He  had  gone 
past  the  saw  about  three  feet  before  he  saw  the  planer. 
The  saw  waa  between  him  and  the  planer  when  he  first  saw 
the  planer.  In  looking  for  the  planer  his  eyes  were  directed 
toward  the  saw,  or  the  other  end  of  the  table,  because  he  had 
seen  it  there  the  day  before.  After  going  past  the  saw 
he  looked  under  the  table,  thinking  the  planer  might  have 
been  knocked  off,  and,  not  finding  it,  he  turned  round  and 
looked  back  over  the  table,  and  saw  the  planer  hear  the 
saw,  and  that  was  the  first  time  he  had  seen  the  planer 
that  day.  When  he  turned  round  his  left  side  was  next 
to  the  ripsaw.  He  then  walked  up  the  passageway  until 
he  came  opposite  the  saw.  When  he  was  told  to  get  the 
planer  he  was  told  that  it  was  on  the  ripsaw  table,  but  it 
was  not  pointed  out  to  him.  The  planer  was  six  or  seven 
inches  long.,    Th^re  is  SQme  conflict  iu  the  testimony  as  to 
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the  attitude  and  movement  of  appellee  immediately  after 
the  accident  occurred.  Appellee  alone  saw  and  testified 
to  the  accident.  Upon  his  testimony  the  court  would  not 
have  been  justified  in  giving  the  peremptory  instruction 
requested. 

The  point  is  made  by  appellee  that  the  record  is  incom- 
plete because  it  does  not  contain  all  the  evidence,  and  that 
therefore  questions  raised  by  the  motion  for  a  new  trial 
can  not  be  considered.  For  the  consideration  of  this  cause 
we  have  treated  the  evidence  as  in  the  record. 

It  appears  from  the  record  that  appellants  violated  the 
provisions  of  the  statute  requiring  the  guarding  of  machin- 
ery, and  that  neglect  of  that  duty  caused  appellee's  injury. 
Whether  appellee  was  guilty  of  negligence  contributing 
to  his  injury  was  properly  submitted  to  the  jury  under 
instructions  which  fairly  presented  the  questions  at  issue. 

We  have  considered  the  questions  discussed,  and  find  no 
error  for  which  the  judgment  should  be  reversed.  Judg- 
ment affirmed. 


SCHERER  ET  AL.   V.   BaILEY  ET   AL. 
[No.  5,031.    Filed  November  29,  1904.] 

1.  High  WATS. — Petition  for  Change. — Description, — A  petition  for  a 
change  in  a  public  highway  must  describe  the  existing  way  sought  to 
be  changed  and  also  the  route  of  the  proposed  road,  and  such  descrip- 
tions must  be  sufficiently  certain  to  enable  a  surveyor  to  locate  them, 
or  the  petition  will  be  fatally  defective,     p.  174. 

2.  Same. — Notice. — Failure  of  Interested  Parties  to  Defend, — Right 
to  Appeal, — Where  parties  are  notified  of  the  pendency  of  a  petition 
for  tha  change  of  a  highway,  but  fail  to  appear  before  the  board  of 
commissioners,  such  failure  does  not  deprive  them  of  the  right  to 
appeal  and  question  the  sufficiency  of  the  petition  in  the  circuit  court 
p.  175. 

From  Ohio  Circuit  Court;  R.  L.  Davis,  Special  Judge. 

Edgar  U.  Bailey  and  others  filed  their  petition  for  a 
change  of  a  public  highway  before  the  board  of  commis- 
sioners.   Flora  Scherer  and  others  appealed  to  the  circuit 
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court,      Ftoiii   a   judgment  for   petitioners,   remonstrants 
appeal.    Reversed. 

J.  B.  Coles  and  Cynthia  Coles,  for  appellants. 
C  B.  Matson,  for  appellees. 

CoMSTOCK,  C.  J. — ^Appellees  petitioned  the  board  of 
commissioners  of  Ohio  county  to  change  a  public  highway 
in  said  county  under  §6742  Bums  1901,  §5015  R.  S.  1881. 
Notice  was  given  by  posting  notices  as  required  by  the 
statute.  Viewers  were  appointed,  their  report  made,  the 
proposed  change  ordered  and  adjudged,  and  the  trustee  of 
the  proper  township  in  said  county  directed  to  open  and 
keep  said  highway  in  repair.  Three  of  the  appellants 
named — ^Ernest,  Walter  and  Clara  Scherer — ^were  minors. 
N'one  of  the  appellants  appeared  before  the  commissioners, 
nor  was  any  one  of  them  defaulted.  From  the  judgment  the 
appellants  appealed  to  the  circuit  court.  Upon  proper  show- 
ing the  circuit  court  appointed  a  guardian  ad  litem  for  the 
said  minors,  through  whom  they  moved  to  dismiss  the  peti- 
tion, upon  the  ground  of  its  insufficiency  to  entitled  the  peti- 
tioners to  any  change  of  any  part  of  the  highway.  This 
motion  was  overruled,  and  exceptions  taken.  The  appel- 
lants— ^the  minors  by  guardian  ad  litem,  and  the  adults  by 
attorney — filed  remonstrances.  The  remonstrances  were 
not  acted  upon. 

The  minor  appellants  assign  as  error  the  action  of  the 
court  in  overruling  their  motion  to  dismiss  the  petition,  and 
that  the  petition  does  not  state  facts  sufficient  to  give  the 
board  of  commissioners  jurisdiction,  or  to  form  the  basis 
of  any  action;  that  the  court  erred  in  dismissing  the  ap- 
peal from  the  board  of  commissioners,  and  rendering 
judgment  against  appellants  for  costs.  The  adult  appel- 
lants in  their  assignment  of  errors  challenge  the  action  of 
the  court  in  dismissing  the  appeal  from  the  board  of  com- 
missioners. 

The  petition  is  in  the  following  language :    "The  under- 
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signed  petitioners  would  represent  to  your  honorable  board 
that  they  are  resident  freeholders  of  said  county,  and  that 
six  of  them  reside  in  the  immediate  neighborhood  of  the 
highway  herein  proposed  to  be  changed  and  relocated,  and 
are  interested  in  the  change  and  relocation  of  such  high- 
way, and  do  hereby  petition  your  honorable  board  to  change 
and  relocate  said  certain  public  highway  on  the  following 
described  route  in  said  county  and  State,  to  wit:  Com- 
mencing at  a  point  in  the  old  road  in  the  southwest  quarter 
of  section  No.  32,  town  No.  4,  range  No.  2,  W.,  in  Ohio 
county,  in  the  State  of  Indiana,  from  which  a  stone  located 
at  the  west  end  of  a  stone-wall  or  fence  on  the  land  of 
Ethan  A.  Wilber,  in  the  town  of  Hartford,  in  said  county 
and  State,  bears  N.  11^°  W.  30  links  distant;  thence  N. 
80i°  W.  4  rods,  N.  64°  W.  27  rods,  N.  63°  W.  14^  rods, 
N.  46i°  W.  10  rods,  N.  23^°  W.  8^  rods,  N.  3°  E.  4  rods, 
N.  29J°  E.  23  rods  to  the  Laughery  Valley  Turnpike 
Road,  near  the  old  sawmill,  witness,  small  peach  tree  bear- 
ing S.  81^°  E.  39  links  distant.  Said  route  passes  through, 
over,  in  and  upon  the  lands  of  John  Scherer,  Flora  Scherer, 
Job  Scherer,  Ernest  Scherer,  deceased,  Susannah  Weaver 
and  Nathan  Weaver,  and  Jane  E.  Lynn  and  Eva  F.  Lynn." 
Signed  by  all  of  the  petitioners. 

The  objections  urged  against  the  petition  are:  (1) 
There  is  no  description  of  any  part  of  any  highway  sought 
to  be  changed  and  relocated;  (2)  the  line  on  which  it  is 
proposed  to  relocate  a  part  of  the  highway  does  not  re- 
turn to  the  original  road,  but  stops  at  a  turnpike;  (3)  the 
petition  docs  not  give  the  names  of  the  owners  or  occupants 
of  the  land  through  which  the  part  of  the  present  road 
runs  which  is  sought  to  be  relocated;  (4)  the  petition  does 
not  name  or  describe,  even  indefinitely,  any  highway  sought 
to  be  changed. 

1.  The  statute  in  question  provides  for  the  location,  va- 
cation or  change  of  any  highway.  The  word  "relocation" 
is  not  found  in  said  section.     It  appears  in  the  petition  and 
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it  is  manifest  that  a  change  of  route  of  an  existing  highway 
is  sought.  The  petition  should  therefore  describe  by  nanie, 
or  in  some  other  manner,  the  existing  road  and  the  route  of 
the  proposed  road.  "The  description  of  the  line  and  char- 
acter of  the  road  should,  at  least,  be  so  accurate  and  certain 
as  to  convey  reasonable  information  to  all  parties,  and  such 
as  to  enable  a  surveyor  to  locate  it."  Elliott,  Eoads  and 
Sts.  (2d  ed.),  §337. 

A  description  of  the  existing  road  is  necessary  to  desig- 
nate the  proposed  change.  The  petition  is  wholly  want- 
ing in  any  description  of  the  road  to  be  changed.  It  states 
that  six  of  the  petitioners  reside  in  the  immediate  neigh- 
borhood of  the  highway  herein  proposed  to  be  changed,  and 
asks  the  board  to  relocate  said  highway  in  a  route  described. 
The  expression  "old  road"  occurs  in  the  petition,  but  only 
by  way  of  recital.  The  petition  is  the  foundation  of  the 
proceeding.  It  must  contain  such  facts  as  will  enable  the 
court  to  lay  out  the  road  as  prayed  for,  and  inform  the 
parties  interested  of  the  roads  and  lands  affected. 
There  being  no  description  of  the  old  road,  the  description 
of  the  proposed  change  is  without  foundation.  This  makes 
the  petition  fatally  defective.  Elliott,  Roads  and  Sts.  (2d 
ed.),  §337. 

2.  Appellees  contend  that  the  appellants  having  failed 
to  appear  before  the  board  of  county  commissioners  after 
having  been  duly  notified,  they  have  no  standing  in 
the  circuit  court.  In  this  appellees  are  in  error.  Robin- 
son, County  and  Township  Officers,  p.  188;  Vawter  v. 
GilliUnd  (1876),  55  Ind.  278;  Shute  v.  Decker  (1875), 
51  Ind.  241,  and  cases  cited;  Crossley  v.  O'Brien  (1865), 
24  Ind.  82.5,  87  Am.  Dec.  329;  Hughes  v.  Sellers  (1870), 
34  Ind.  337;  Debs  v.  Dalton  (1893),  7  Ind.  App.  84; 
Kemp  V.  Smith  (1856),  7  Ind.  471;  Hays  v.  Parrish 
(1875),  52  Ind.  132;  Scraper  v.  Pipes  (1877),  59  Ind. 
158;  Hughes  v.  Beggs  (1888),  114  Ind.  427;  Bowers  v. 
Snyder  (1879),  66  Ind.  340. 
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We  deem  it  uimecessary  to  consider  the  other  objections 
to  the  petition. 

The  judgment  is  reversed,  with  instruction  to  sustain 
appellants'  motion  to  dismiss  the  petition. 


Benner  v.  Magee. 

[No.  4,691.     Filed  April  22,  1904.     Rehearing  denied  July  1,  1904. 

Transfer  denied  November  29,  1904.] 

1.  Contracts. — Liquidated  Damages. — Penalty, — A  contract  entered 
into  between  the  cross-complainant,  an  extensive  dealer  in  stone  in 
Indianapolis,  and  the  plaintiff,  the  owner  of  a  stone-quarry,  providing 
among  other  things  that  for  all  the  stone  sold  by  the  cross-complain- 
ant for  the  plaintiff  he  should  receive  a  five  per  cent,  commission,  and 
for  all  stone  sold  in  such  city  by  the  plaintiff  himself  or  through 
others  than  cross-complainant,  the  cross-complainant  should  receive 
twenty-five  per  cent,  commission,  such  contract  further  binding  cross- 
complainant  not  to  sell  stone  for  others  than  those  named  in  the 
contract,  and  not  forbidding  the  plaintiff  to  sell  personally  or  through 
others  in  such  city,  such  contract  for  a  commission  of  twenty-five 
per  cent,  must  be  held  to  be  liquidated  damages  and  not  a  penalty, 
since  the  loss  to  cross-complainant  can  not  "be  easily  and  precisely 
determined  by  any  pecuniary  standard"  and  the  per  cent,  fixed  can 

not  be  said  to  be  greatly  disproportionate  to  the  loss,    p.  177. 

» 

From  Superior  Court  of  Marion  County,  Vinson  Carter, 
Judge. 

Action  by  Alophus  A.  Magee  against  William  J.  Benner. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Be- 
versed. 

J.  E.  McCullough,  for  appellant 

Wickens  t&  Oshom,  F.  E.  Oavin,  T.  P.  Davis  and  /.  L. 
Oavin,  for  appellee. 

CoMSTOCK,  J. — This  was  an  action  by  the  appellee,  who 
was  the  owner  of  a  stone-quarry  in  Decatur  county,  Indi- 
ana against  the  appellant,  who  acted  as  appellee's  agent 
during  the  year  1898  for  sale  of  stone  at  Indianapolis,  for 
money  alleged  to  have  been  received  by  appellant  as  such 
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agent,  and  not  accounted  for;  and  a  cross-action  by  appel- 
lant against  appellee  for  money  alleged  to  be  due  pursuant 
to  the  contract  in  which  appellant  was  constituted  such 
agent. 

The  first  paragraph  of  the  complaint  sues  for  $363.76 
and  interest,  alleged  to  have  been  collected  by  appellant 
as  appellee's  agent  in  the  year  1898  from  J.  C.  Veney, 
and  not  accounted  for,  for  stone  sold  him ;  the  second  para- 
graph, for  the  sum  of  $234.71,  alleged  to  have  been  col- 
lected by  appellant  during  said  year  as  such  agent,  and  not 
accounted  for,  *for  stone  sold  to  W.  H.  Abbott.  The  third 
paragraph,  for  money  had  and  received  by  appellant  for  the 
use  and  benefit  of  appellee,  naming  the  two  items  sued  on, 
respectively,  in  the  first  and  second  paragraphs.  The 
fourth  paragraph,  for  the  same  item  and  interest  sued  for  in 
the  first  paragraph,  but  sets  out  in  full  the  contract  under 
which  appellant  was  constituted  and  acted  as  agent.  The 
fifth  paragraph  for  the  same  item  as  the  second,  but  also 
sets  out  said  contract  in  full.  The  appellant  answered  by 
general  denial  and  payment  Appellant  also  filed  an 
amended  cross-complaint  in  two  paragraphs.  To  the  first 
paragraph  the  court  sustained  a  demurrer  for  want  of 
facts,  and,  on  the  same  ground,  overruled  a  demurrer  to 
the  second.  Issue  was  formed  on  the  second  paragraph  of 
the  cross-complaint,  and  the  court  directed  the  jury  to  find 
for  appellee  in  the  sum  of  $600,  and  a  verdict  was  returned 
for  said  amount.  Appellant's  motion  for  a  new  trial  was 
overruled,  and  judgment  rendered  on  the  verdict. 

1.  The  errors  assigned  are  the  action  of  the  court  in 
sustaining  appellee's  demurrer  to  the  first  paragraph  of  the 
amended  cross-complaint  and  in  overruling  appellant's  mo^ 
tion  for  a  new  trial. 

The  first  paragraph  of  cross-complaint  alleges  the  execu- 
tion of  the  contract  on  July  7,  1898,  between  the  plaintiff 
and  various  other  quarry  owners  and  cross-complainant,  by 
Vol.  34—12 
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which  cross-complainant  Benner  was  to  have  during  the  year 
1898  the  exclusive  agency  for  the  sale  of  plaintiff's  stone 
in  the  city  of  Indianapolis,  which  stone  was  to  be  sold 
at  prices  fixed  in  the  contract,  for  which  Benner  was  to 
receive  five  per  cent,  commission  on  the  net  amount  sold — 
that  is,  on  the  amount- sold  less  freight  and  other  expenses 
— which  five  per  cent,  was  to  be  full  payment  of  Benner's 
services.  Plaintiff  agreed  to  sell  in  Indianapolis  only 
through  Benner.  It  was  further  agreed  in  this  contract  that 
Benner  should  receive  twenty-five  per  cent,  commission  on 
all  curb,  crossing,  gutter  and  marginal  stone  shipped  dur- 
ing 1898  to  Indianapolis  by  plaintiff,  where  the  same  was 
sold  or  collections  made  by  the  plaintiff,  or  any  person  acting 
for  him  except  said  Benner ;  that  at  the  time  he  entered  into 
said  contract  he  had  an  established  agency  and  business 
in  the  city  of  Indianapolis  for  the  sale  of  stone  and  other 
material,  upon  commission  and  otherwise,  built  up  and 
established  by  long  years  of  conducting  and  of  attention 
to  his  said  business;  that  at  the  time  he  entered  into  said 
contract  the  parties  thereto,  other  than  himself,  required 
him  to  agree  and  contract  with  each  one  of  them,  and  he 
did  in  said  contract  agree  and  contract  with  each  one  of 
them,  that  he  would  sell  stone  for  no  other  quarry  owners 
or  persons  during  said  year  than  those  mentioned  in  said 
contract ;  that  he  would  sell  at  the  prices  mentioned  in  said 
contract  only,  unless  those  prices  should  be  changed  by  a 
majority  of  said  quarry  owners  giving  this  cross-com- 
plainant written  instructions  to  that  effect.  Cross-com- 
plainant further  avers  that  during  said  year  1898  Magee 
shipped  to  and  sold  in  Indianapolis,  to  various  parties, 
stone  to  the  amount  of  $4,000,  and  that  Benner  has  never 
received  the  twenty-five  per  cent,  commission  agreed  on  in 
said  contract  for  said  stone  so  sold,  which  commission  of 
twenty-five  per  cent,  on  said  $4,000 — $1,000 — is  now  due 
and  unpaid  to  cross-complainant.  WTierefore  he  prays 
judgment  against  plaintiff  for  $1,000.     The  contract  is 
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made  a  part  of  the  first  and  second  paragraphs  of  the  cross- 
complamt 

If  the  twenty-five  per  cent,  commission  provided  for 
stone  sold  outside  of  the  agency  of  Indianapolis  was  a 
penalty,  the  demurrer  was  properly  sustained.  If  it  is 
to  be  regarded  as  liquidated  damages,  the  demurrer  should 
have  been  overruled.  The  decisions  intended  to  assist  the 
courts  in  determining  whether  a  sum  named  in  contract 
is  to  be  regarded  as  a  penalty  or  as  stipulated  damages 
are  very  numerous,  but  they  are  for  the  most  part  a  collec- 
tion of  special  cases.  The  law  laid  down  in  J  aqua  v.  Head- 
ingion  (1888),  114  Ind.  309,  has  been  accepted  and  ap- 
plied in  later  cases.  It  is  in  the  following  language: 
"Where  the  sum  named  is  declared  to  be  fixed  as  liqui- 
dated damages,  is  not  greatly  disproportionate  to  the  loss 
that  may  resujt  from  a  breach,  and  the  damages  are  not 
measureable  by  any  exact  pecuniary  standard,  the  sum 
designated  will  be  deemed  to  be  stipulated  damages." 

Hale,  Damages,  p.  137,  states  the  rule:  "Where  dam- 
ages can  be  easily  and  precisely  determined  by  a  definite  pcf- 
cuniary  standard  as  by  proof  of  market  values,  but  the 
parties  have  stipulated  for  a  much  larger  sum,  such  sum  will 
usually  be  held  to  be  a  penalty ;  for  it  is  evident  that  the 
principle  of  compensation  has  been  disregarded." 

Appellant  agreed  to  sell  only  the  stone  from  the  quarries 
of  the  appellee  and  his  co-contractors  for  five  per  cent,  in 
connection  with  the  other  provision  that  he  was  to  receive 
twenty-five  per  cent,  commission  on  the  stone  soM  outside 
his  agency.  The  twenty-five  per  cent,  commission  was  in 
addition  to  the  five  per  cent.,  and  doubtless  infiuenced  him 
in  agreeing  to  accept  a  less  commission  for  what  he  him- 
self sold.  The  language  of  the  contract  is:  "Said  agent 
is  also  to  receive  twenty-five  per  cent,  commission,"  etc.  It 
is  the  language  of  compensation  rather  than  of  penalty. 
The  paragraph  in  question  alleges  that  he  had  been  build- 
ing up  his  agency  in  1897.     His  business  for  the  year 
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1898  was,  presumably,  partially  at  least,  the  outgrowth 
of  his  business  established  the  preceding  year.  What  that 
business  would  be,  and  the  outlay  in  time  and  money 
attending  it,  would  necessarily  depend  upon  conditions 
not  within  the  knowledge  of  the  contracting  parties.  The 
profits,  if  any,  to  be  derived  therefrom,  were  at  the  time 
of  the  execution  of  the  contract  involved  in  uncertainty. 
Appellant's  profits  would,  in  a  measure,  depend  upon  the 
amount  of  business  done.  The  advertisement  which  exten- 
sive business  relations  would  give  him  was  an  element  of 
value,  difiicult,  of  course,  to  ascertain,  but  it  was  doubtless 
influential  in  inducing  appellant  to  enter  into  the  con- 
tract. The  parties  experienced  in  practical  affairs,  in  view 
of  all  the  facts,  elected  to  make  certain  in  advance,  what 
otherwise  was  indefinite  and  unknown.  Appellant  obli- 
gated himself  to  sell  only  from  the  quarries  of  his  princi- 
pals at  prices  fixed  by  them,  thus  making  himself  entirely 
dependent  upon  appellee  and  his  co-contractors  for  the 
supplies  with  which  he  was  to  deal. 

The  policy  of  the  law  favors  the  enforcement  of  con- 
tracts not  against  public  policy  entered  into  without  fraud 
by  parties  competent  to  make  them.  Such  is  the  contract 
before  us.  The  language  employed,  plainly,  as  we  believe, 
provides  for  compensation  and  not  a  penalty.  There  is 
nothing  to  indicate  that  the  parties  when  they  executed 
it  had  in  contemplation  the  distinction  between  penalty 
and  liquidated  damages;  and  while  their  intention,  or  the 
name  they  might  give  the  provision  in  question,  would  not 
necessarily  control  against  its  fair  legal  construction  under 
the  rules  of  law,  it  is  proper  to  consider  such  intention  so 
far  as  it  may  appear.  The  five  per  cent,  and  the  twenty-five 
per  cent,  commissions  together  constituted  the  consideration 
passing  to  appellant.  We  are  of  the  opinion  that  the  loss 
which  might  result  to  appellant  can  not  "be  easily  and  pre- 
cisely determined  by  definite  pecuniary  standard,''  nor  can 
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we  say  that  the  said  per  cent,  fixed  was  greatly  dispropor- 
tionate to  the  loss. 

Questions  raised  by  the  motion  for  a  new  trial  may  not 
arise  npon  a  second  trial. 

Judgment  reversed,  with  instructions  to  overrule  appel- 
lee's demurrer  to  the  first  paragraph  of  the  cross-complaint. 

Roby,  J. — I  concur  in  the  result.  The  contract  does 
not  stipulate  that  appellee  shall  make  no  sales  in  Indian- 
apolis other  than  by  appellant.  If  it  had  done  so,  and  if 
the  breach  averred  were  in  making  such  sales  directly  or 
by  other  agents,  then  a  fixed  amount  to  be  paid  appellant 
because  thereof  might  be  a  penalty  or  liquidated  damages 
according  to  circumstances,  but  the  breach  set  up  is  the 
failure  of  appellee  to  pay  commissions  according  to  his 
agreement  upon  sales  made  in  Indianapolis.  The  prom- 
is^  is  a  direct  one,  and  unless  the  contract  is  illegal  should 
be  performed.  I  do  not  think  there  is  anything  illegal  in 
the  agreement.  Of  course  no  question  going  to  the  manner 
of  procurement,  or  other  afiirmative  defense  based  on  mat- 
ter of  fact,  can  arise  on  a  demurrer  to  the  pleading.  The 
making  of  sales  by  appellee  in  Indianapolis  was  con- 
templated by  the  contract,  and  the  rate  of  commission  upon 
such  sales  was  definitely  fixed;  and,  so  far  as  the  law  is 
concerned,  the  parties  must  abide  by  the  contract  they 
themselves  have  made.  Wiley,  P.  J.,  concurs  in  result  and 
in  the  concurring  opinion. 
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[No.  4,747.     Filed  May  24,  •1904.     Rehearing  denied  October  14,  1904. 

Transfer  denied  November  29,  1904.] 

1.  Master  and  Sebvant. — Ohvious  Dangers. — Assumption  of  Risk, — 
An  employe  assumes  the  risk  of  all  defects  and  dangers  that  are 
obvious,  or  discoverable  by  the  use  of  ordinary  care.    p.  186. 

2.  Same. — Latent  Defects, — It  is  not  the  duty  of  the  servant  to  search 
or  hunt  for  defects  or  dangers,  nor  to  inspect  critically  the  appliances 
furnished  by  the  master,     p.  186. 
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3.  Master  and  Servant. — Dangers  Known  to  Servant. — Contributory 
Negligence, — It  is  only  where  a  servant  knowingly  and  voluntarily 
encounters  a  danger  that  such  knowledge  may  constitute  a  defense, 
but  the  fact  of  knowledge  is  material  to  go  to  the  jury  on  the  question 
of  contributory  negligence,     p.  187.  ' 

4.  Pleading. — Negativing  Knoicledge  of  Defect, — Implied  Knowledge. 
— ^A  pleading  which  negatives  knowledge  of  a  defect  or  danger  neg- 
atives not  only  actual  knowledge  but  implied  knowledge,     p.  187. 

'5.  Master  and  Servant. — Duty  of  Master  to  Warn  Against  Dangers. 
— It  is  the  master's  duty  to  warn  the  servant  against  dangers  un- 
known to  the  servant,  and  not  discoverable  by  ordinary  care,  but  this 
rule  applies  only  to  the  dangers  known  by  the  master  and  those 
which  by  the  use  of  ordinary  care  ought  to  be  known  by  him,  and 
the  notice  to  the  servant  should  be  given  before  the  servant  is  set  to 
work.     p.  187. 

6.  Pleading. — Complaint. — Hidden  Dangers. — Assumption  of  Risk. — 
Where  the  complaint  by  a  servant  against  the  master  states  that  the 
master,  knowing  all  about  the  dangers,  set  the  servant  tb  work  to 
cut  off  rivet  heads  from  a  large  oil  still  and  that  small,  fine  pieces  of 
steel,  undiscoverable  by  the  servant  and  unknown  by  him,  flew  off  at 
intervals;  that  on  the  second  day  of  his  employment  such  a  piece 
flew  and  struck  him,  destroying  the  sight  of  one  eye,  and  that  the 
master  did  not  warn  him  of  the  danger,  states  a  cause  of  action,  and 
shows  that  the  servant  did  not  assume  such  risk.    p.  187. 

From  Porter  Circuit  Court ;  H.  B.  TutJiill,  Judge. 

Action  by  Joseph  Fordeck  against  the  Standard  Oil 
Company  of  Indiana.  From  a  judgment  rendered  on  ai 
verdict  for  $1,800,  defendant  appeals.    Affirmed. 

A.  D.  Eddy,  J.  B.  Peterson  and  E.  D.  Crumpacker,  for 
appellant. 
Peter  Crumpacker  and  D.  J.  Moran,  for  appellee. 

IIenley,  J. — This  was  an  action  commenced  by  appel- 
leo  against  appellant  to  recover  damages  for  an  injury  re- 
ceived by  appellee  through  the  alleged  negligence  of  the 
appellant.  The  complaint  was  in  two  paragraphs.  The 
averments  of  the  first  paragraph  of  complaint  are  sub- 
stantially as  follows:  That  appellant  is  a  corporation  en- 
gaged in  the  business  of  refining  oil  at  the  town  of  Whiting, 
Lake  county,  Indiana,  and  employs  in  such  business  about 
1,500  workmen;  that  it  uses  in  its  business  about  two 
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hundred  stills  for  refining  crude  oil;  that  these  stills 
are  cylindrical  in  form,  being  twelve  to  fifteen  feet  in 
diameter  and  twenty  to  thirty  feet  in  length,  and  are  made 
of  plates  of  boiler  iron  ten  by  fifteen  feet  in  dimensions; 
that  these  plates  are  riveted  together  at  the  lapped  edges 
with  rivets  seven-eighths  of  an  inch  in  diameter,  the  heads 
of  the  rivets  being  one  and  one-half  incheg  in  diameter; 
that  appellant  employed  a  superintendent  of  stills,  whoso 
name  was  unknown  to  appellee,  who  had  diarge  of  the 
repairing  of  the  stills,  and  had  charge  of  the  men  engaged 
in  that  work;  that  in  taking  out  defective  and  worn  por- 
tions of  the  stills  it  was  necessary  to  cut  the  rivets  which 
held  tlie  plates  together,  and  this  work  was  done  by  means 
of  a  chisel  set  upon  the  rivet  and  held  upon  it  by  means 
of  a  long  wooden  handle,  the  chisel  being  struck  by  a 
heavy  hammer  or  sledge;  that  the  head  of  the  chisel  is 
made  of  softer  iron  than  the  sledge,  and  the  constant  pound- 
ing caused  delicate  scales  of  steel  to  form  on  the  head  of 
the  chisel,  which  scales  would  occasionally  fly  from  the 
head  of  the  chisel  wdth  great  force  and  velocity,  and  that 
such  scales  were  likely  to  form  and  fly  from  the  head  of  the 
chisel  at  any  time;  that  on  account  of  the  size  and  shape 
and  the  rapid  flight  of  such  scales  they  could  not  bo 
detected  by  the  naked  eye ;  that  a  person  might  work,  using 
the  hammer  and  chisel  in  cutting  rivets,  for  a  week  or  a 
month  without  knowing  that  such  scales  formed,  or  that 
any  danger  arose  from  the  work ;  that  such  work  was  appar- 
ently not  dangerous ;  that  a  person  of  ordinary  intelligence, 
having  full  use  of  all  his  senses,  but  having  no  instruction 
or  knowledge  of  the  subject,  would  require  months  in  the 
pursuance  of  such  work  before  learning  of  the  danger 
attending  the  work  on  account  of  the  flying  scales;  that 
appellant  and  its  superintendent  knew  all  of  the  facts  con- 
cerning the  formation  of  scales  and  the  danger  arising 
therefrom;  that  appellee  is  a  common  laborer;  that  he 
applied  for  work  as  such  to  the  appellant,  and  was  engaged 
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and  put  to  work  cutting  rivets  in  the  said  stills ;  that  he  was 
entirely  unacquainted  with  such  work,  and  unskilled  there- 
in, and  had  no  knowledge  whatever  o£  any  danger  attend- 
ing said  work,  but  believed  that  the  same  was  safe,  and  that 
he  did  not  and  could  not  discover  the  danger  from  the 
scales  which  were  likely  to  form  and  fly  from  the  head  of 
the  chisel  used  in  said  work;  that,  because  of  his  not 
knowing  how  to  hold  the  chisel  properly,  he  was  put  to  work 
handling  the  sledge;  that  his  employment  began  on  the 
morning  of  the  21st  day  of  June,  1901 ;  that  on  the  follow- 
ing morning  he  was  set  to  work  in  still  No.  100,  cutting 
rivets  at  a  place  which  the  said  superintendent  had 
marked;  that  said  still  was  twelve  feet  in  diameter  and 
twenty  feet  long,  and  extended  horizontally  from  east  to 
west;  that  when  appellee  was  put  to  work  in  said  still 
two  other  persons  were  cutting  rivets  on  the  north  side  and 
at  the  east  end  of  said  still;  that  the  said  other  persons 
were  working  on  a  platform  elevated  about  two  feet  above 
the  bottom  of  the  still,  and  appellee  and  his  co-laborers 
were  at  the  west  end  of  said  still,  cutting  rivets  in  the 
bottom  thereof;  that  shortly  thereafter  two  other  persons 
were  brought  into  the  said  still  and  put  to  cutting  rivets 
on  the  south  side  thereof  at  the  east  end  on  the  platform, 
thereby  making  two  gangs  cutting  rivets  in  the  east  end 
and  one  in  the  west  end  of  said  still ;  that  about  11  o'clock 
in  the  morning  of  said  second  day  of  appellee's  employ- 
ment, appellant's  superintendent  ordered  appellee  and  his 
co-laborer  to  cut  rivets  at  a  point  within  four  feet  of  where 
the  other  two  gangs  were  cutting  rivets  on  said  platform; 
that  said  superintendent  had  the  power  and  authority  and 
at  all  times  directed  appellee  as  to  what  work  he  should 
do,  and  where  he  should  perform  the  same,  and  that  it  was 
appellee's  duty  to  obey  and  he  did  obey  him. 

That  while  appellee  was  so  engaged  in  using  the  sledge, 
and  after  he  had  been  so  engaged,  in  close  proximity  to  the 
other  two  gangs  for  a  period  of  about  twenty  minutes,  a 
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scale  from  the  chisel  of  the  men  working  in  the  north  side 
of  said  still  at  the  east  end  of  said  still  struck  appellee  in 
the  right  eye>  totally  destroying  the  sight  thereof;  that 
appellee  knew  nothing  of  the  flying  of  said  scales,  or  the 
formation  thereof,  or  of  the  danger  arising  therefrom,  and 
that  he  could  not  gain  such  knowledge  by  the  use  of 
his  senses;  that  he  was  never  in  any  manner  informed 
by  appellant  of  such  danger,  nor  was  he  in  any  manner 
informed  by  appellant  that  such  scales  would  form  and 
fly  off  when  the  chisel  was  struck  by  the  hammer,  nor 
was  he  informed  by  appellant  of  the  danger  likely  to 
result  therefrom,  but  that  appellant  negligently  and  care- 
lessly failed,  omitted  and  refused  to  give  appellee  any 
information  whatever,  or  any  instruction  concerning  the 
danger  incident  to  the  work  which  he  was  set  to  do;  that 
appellant  and  its  superintendent  knew  of  the  danger,  and 
knew  that  said  danger  was  not  open  to  ordinary  observa- 
tion, or  could  be  avoided  by  ordinary  precaution;  that 
appellant  knew  that  appellee  had  no  knowledge  of  the  for- 
mation and  flying  of  said  scales,  or  of  the  danger  likely 
to  result  therefrom;  that  appellant  negligently' and  care- 
lessly set  appellee  to  work  in  said  position  without  giving 
him  any  notice  or  information  on  the  subject  whatever; 
that  the  place  in  which  appellee  was  directed  to  work  was 
unsafe  and  highly  dangerous  by  reason  of  its  close  prox- 
imity to  the  other  persons  working  in  said  still  as  rivet 
cutters,  on  account  of  the  liability  of  the  scales  to  form  on 
the  heads  of  the  chisels  with  which  said  other  cutters  were 
working,  and  on  account  of  the  flying  of  said  scales  from 
the  heads  of  such  chisels ;  that  when  appellee  was  injured, 
as  aforesaid,  the  facts  and  conditions  constituting  the  dan- 
ger were  unknown  to  him,  but  were  known  to  appellant, 
and  had  appellee  known  of  the  danger  he  would  have 
refused  to  perform  said  work,  and  would  have  refused  said 
employment;  that  appellee  had  never  worked  in  said  ca- 
pacity before,  and  knew  nothing  whatever  of  said  work; 
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that  appellant  negligently  and  carelessly  set  him  to  work 
Avithout  giving  him  any  instruction  as  to  his  work  or  the 
danger  thereof,  or  as  to  the  means  or  manner  of  avoiding 
such  danger.  Following  these  allegations  the  complaint 
contains  the  statement  of  the  injury  suffered  by  appellee, 
the  allegations  of  pain  and  suffering,  of  money  expended 
in  nurse's  and  physician's  hire,  the  amount  of  wages  appel- 
lee could  earn  before  his  injury,  and  concludes  with  the  gen- 
eral allegation  that  all  of  the  injuries  are  a  direct  result 
of  the  aforesaid  careless  and  negligent  conduct  of  the 
appellant. 

The  second  paragraph  of  complaint  is  precisely  like  the 
first,  except  that  it  avers  that  tlie  piece  of  iron  which  struck 
appellee  and  destroyed  his  eyesight  was  thrown  from  the 
chisel  used  by  .the  men  cutting  rivets  on  the  platform  on  the 
south  side  of  the  still. 

Appellant's  demurrer  to  each  paragraph  of  the  complaint 
for  want  of  facts  was  overruled.  The  cause  was  put  at 
issue  by  a  general  denial.  The  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  appellee.  The  errors  assigned 
question  the  ruling  of  the  trial  court  in  overruling  the 
demurrer  to  each  paragraph  of  the  complaint,  and  in  over- 
ruling the  appellant's  motion  for  a  new  trial. 

The  argument  of  counsel  for  appellant  against  the  suffi- 
ciency of  appellee's  complaint  is  based  upon  the  proposi- 
tion that  the  complaint  shows  upon  its  face  that  the  risk 
was  one  which  appellee  assumed  when  he  accepted  employ- 
ment from  appellant. 

1.  It  is  a  settled  rule  that  defects  or  dangers  that  are 
obvious  and  open  to  ordinary,  careful  observation,  and  such 
as  are  or  should  be  known  by  the  exercise  of  ordinary  care, 
are  assumed  by  the  employe.  Peerless  Stone  Co.  v.  Wray 
(1896),  143  Tnd.  574;  Ames  v.  Lake  Shore,  etc.,  B.  Co. 
(1893),  135  Ind.  363;  Evansville,  etc.,  R.  Co.  v.  Duel 
(1893),  134  Tnd.  156. 

2.  And  although  an  employe  is  required  to  see  and 
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avoid  all  obvious  perils,  it  is  not  his  duty  to  search  for 
defects  or  dangers,  nor  critically  to  examine  and  inspect 
the  appliances  which  are  placed  in  his  hands  for  his  use. 
Cincinnati,  etc.,B.  Co.  y'McMullen  (1889),  117  Ind.  439, 
10  Am.  St.  67;  B'razUBlock  Coal  Co.  v.  Gibson  (1903), 
160  Ind.  319. 

3.  "It  is  only  where  the  person  injured,  knowing  and 
appreciating  the  danger,  voluntarily  encounters  it,  that 
such'  knowledge  is  a  defense.  It  is  said,  however,  that 
knowledge  is  a  material  fact  for  the  consideration  of  the 
jury  in  determining  whether,  under  all  the  circumstances, 
the  plaintiff  was  guilty  of  contributory  negligence."  City 
of  Ft.  Wayne  Y.  Chiistie  (1901),  156  Ind.  172. 

4.  "While  an  employe  assumes  the  risk  from  obvious 
defects  or  dangers,  open  to  ordinary,  careful  observation, 
or  such  as  would  be  known  by  the  exercise  of  ordinary 
care,  *  *  *  yet  it  is  only  necessary  to  allege  that  he 
did  not  know  of  such  defect  or  danger;  and  such  allega- 
tion not  only  repels  actual  knowledge,  but  any  implied 
knowledge."  Consolidated  Stone  Co.  v.  Summit  (1899), 
152  Ind.  297,  and  cases  cited. 

5.  It  is  the  duty  of  the  master  and  he  is  bound  to  give 
notice  to  the  servant  of  dangers  unknown  to  the  servant, 
and  which  are  not  obvious  or  discoverable  by  ordinary  care 
and  inspection.  This  rule  applies  only  to  such  risks  or 
dangers  as  are  known  to  the  master,  or  by  the  exercise  of 
ordinary  care  should  be  known  to  him.  Notice  of  such 
unassumed  danger  must  be  given  to  the  employe  before  tho 
service  involving  it  is  required.  Salem  Stone,  etc.,  Co.  v. 
Griffin  (1894),  139  Ind.  141. 

6.  Under  the  rules  of  law,  as  here  announced,  which 
seem  to  be  settled  and  unquestioned  in  this  State,  appel- 
lee's complaint  states  a  cause  of  action. 

The  evidence  is  conflicting.  A  careful  examination  of 
the  evidence  given  by  appellee  upon  the  trial  shows  that 
every  material  allegation  of  the  complaint  was,  at  least  to 
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the  extent  of  appellee's  testimony,  supported  by  direct  and 
positive  evidence.  There  was,  then,  some  evidence  to  sus- 
tain the  verdict. 

Judgment  affirmed.     ^ 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Peibce,  Administratbix. 

[No.  4,627.     Filed  December  6,  1904.] 

1.  Pleaoimo. — Names  of  Parties. — Idem  Sonans. — Where  the  caption 
of  a  complaint  shows  that  the  plaintiff  sues  as  "administratrix  of 
the  estate  of  Ferdinand  N.  Armstrong,  deceased,"  and  the  complaint 
shows  that  suit  is  brought  on  account  of  the  death  of  "Fernando  W. 
Armstrong,"  such  complaint  is  bad  on  demurrer  for  want  of  facts, 
since  such  names  import  different  persons  and  are  not  idem  sonans. 
p.  190. 

2.  Same. — Middle  Name. — While  it  is  not  necessary  to  aver  the  middle 
name  or  the  initial  thereof,  yet,  if  either  be  used,  a  mistake  therein 
constitutes  a  fatal  variance,     p.  192. 

3.  Same. — Complaint. — Defective  Ways. — Negligence  of  FeUow  Serv- 
ants.— Where,  in  a  complaint  by  a  servant  against  his  master  for 
damages  for  personal  injuries,  it  is  alleged  that  the  injuries  com- 
plained of  were  caused  by  negligence  of  defendant  and  its  servants, 
and  by  defective  ways,  but  the  specific  acts  of  negligence  charged 
relate  to  the  negligence  of  persons  in  the  service  of  defendant  caus- 
ing a  freight-car  to  run  without  warning  upon  a  switch  and  striking 
the  car  decedent  was  on  and  thus  causing  injuries  from  which  he 
died,  such  complaint  fails  to  state  a  cause  of  action,  since  it  does  not 
show  that  such  servants  were  engaged  in  the  master's  service,  nor 
that  the  injuries  happened  in  the  performance  of  such  service,   p.  19! 


2. 


From  Marion  Circuit  Court  (10,537)  H.  C.  Allen, 
Judge. 

Action  bv  Elizabeth  Peirce  as  administratrix  of  the 
estate  of  Ferdinand  !N".  Armstrong,  deceased,  against  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany. From  a  judgment  rendered  on  a  verdict  for  $2,250, 
defendant  appeals.    Reversed. 

B.  K.  Elliott,  W.  F.  Elliott,  F.  L.  Littleton  and  J.  T. 
Dye,  for  appellant. 
J.  M.  Bailey  and  F.  C.  Durham,  for  appellee. 
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Wiley,  J. — Appellee  sued  appellant  to  recover  damages 
for  causing  ihe  death  of  the  decedent,  alleging  that  it 
resulted  from  appellant's  negligence.  Her  complaint  was 
in  one  pai'agraph,  to  which  a  demurrer  was  overruled. 
Appellant's  motion  to  make  the  complaint  more  specific 
was  also  overruled.  Appellant  answered  in  two  para- 
graphs, to  the  second  of  which  appellee  replied  in  three 
paragraphs,  to  the  second  and  third  paragraphs  of  which 
a  demurrer  was  overruled.  Trial  by  jury,  verdict  and 
judgment  for  appellee.  The  jury  also  found  specially  by 
its  answers  to  interrogatories  addressed  to  it.  Appellant's 
motions  for  judgment  on  the  answers  to  the  interrogatories, 
and  for  a  new  trial,  were  overruled.  All  the  rulings  adverse 
to  appellant  are  assigned  as  errors. 

In  her  complaint  appellee  avers  that  appellant  owns 
and  operates  a  system  of  railroads,  with  one  of  its  main 
lines  running  from  Indianapolis,  Indiana,  to  Cincinnati, 
Ohio ;  that  another  of  its  main  lines  runs  from  the  city  of 
Louisville,  Kentucky,  in  a  northerly  direction  to  St.  Joe, 
Michigan ;  that  said  two  lines  cross  and  intersect  each  other 
at  the  city  of  Greensburg,  in  the  State  of  Indiana;  that 
said  facts  existed  on  the  18th  day  of  September,  1898 ;  that 
on  said  date  "one  Fernando  W.  Armstrong  was  employed 
by  and  working  for  said  company  in  the  capacity  of  brake- 
man,  and  was  working  upon  the  main  line  from  Indian- 
apolis to  Cincinnati,  and  had  been  so  employed  for  some 
time ;  that  on  said  day  said  Armstrong  was  acting  as  brake- 
man  in  the  discharge  of  his  duties  on  said  railroad,  and 
was  in  the  act  of  delivering  cars  from  the  line  upon  which 
he  was  working  to  the  main  line  from  Louisville  to  St.  Joe; 
that  at  said  time^  "while  in  the  discharge  of  his  duties,  and 
using  due  care  and  caution,  the  said  Armstrong,  by  reason 
of  the  carelessness  and  negligence  of  said  defendant  and  its 
servants  and  employes,  and  by  reason  of  the  defective  ways, 
works,  cars  and  machinery,  known  to  the  defendant,  re- 
ceived injuries  from  which  he  died ;  that  by  reason  of  the 
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carelessness  and  negligence  of  the  person  or  persons  in  the 
service  of  the  defendant  who  had  charge  of  the  switch  yard 
and  roundhouse  at  Greensbnrg,  controlled  by  said  defend- 
ant, a  freight-car  was  carelessly  and  negligently  caused, 
suffered  and  allowed  to  run  out  of  said  switch  yard  upon 
one  of  the  switch  tracks  in  said  yard  at  10  o'clock  at  night, 
without  anyone  upon  or  in  charge  or  control  of  the  same, 
and  without  any  light  thereon,  and  without  any  brake  or 
brakes  being  set  thereon  or  attached  thereto;  that  said 
freight-car  ran  off  of  said  switch  upon  the  line  that  the 
train  the  said  Armstrong  was  aboard,  ran  into,  upon  and 
over  the  car  or  coach  that  said  Armstrong  was  in  and  upon, 
thereby  cutting,  maiming  and  wounding  said  Armstrong's 
entire  body,  from  which  injuries  he  died."  It  is  then 
averred  that  he  left  surviving  him  the  appellee,  who  was 
his  wife,  and  one  son  thirteen  years  old,  arid  that  the 
appellee  was  appointed  and  qualified  as  administratrix  of 
his  estate. 

1.  The  capacity  in  which  appellee  sues  is  designated  in 
the  complaint  as  "Elizabeth  Peirce,  administratrix  of  the 
estate  of  Ferdinand  N.  Armstrong,  deceased."  The  com- 
plaint shows  that  the  person  whose  death  was  caused  by 
appellant's  alleged  negligence,  and  for  whose  death  she 
seeks  to  recover  damages,  was  "Fernando  W.  Armstrong," 
and  not  the  decedent  of  whose  estate  she  is  administratrix. 
Under  the  statute,  a  person  suing  in  the  capacity  of  ad- 
ministratrix can  only  recover  for  the  use  and  benefit  of 
the  estate  she  represents,  or,  in  such  case  as  this,  for  the 
use  and  benefit  of  the  next  of  kin  of  the  decedent.  It  is 
true  that  the  complaint  alleges  that  Fernando  W.  Arm- 
strong was  the  husband  of  the  plaintiff,  but  she  is  not 
suing  for  the  death  of  Fernando  W.  Armstrong,  for  she 
sues  as  administratrix  of  the  estate  of  Ferdinand  N".  Arm- 
strong. She  could  be  such  administratrix,  but  could  not 
sue  to  recover  damages  for  the  death  of  Fernando  W. 
Armstrong,  as  her  husband,  in  that  capacity. 
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Appellee's  counsel  concede  the  discrepancy  which  is  ap- 
parent upon  the  face  of  the  complaint,  but  seek  to  avoid 
its  effect  oy  asserting  that  the  two  names  are  idem  sonans. 
We  can  not  agree  with  this  assertion.  The  well-under- 
stood meaning  of  the  term  idem  sonans  is  "sounding  the 
same;  substantially  identical  in  sound."  Anderson's  Law 
Diet.,  520.  The  names  "Ferdinand"  and  "Fernando"  do 
not  sound  the  same,  nor  are  they  substantially  identical  in 
sound.  Both  words  are  common  Christian  names,  and 
their  pronunciation  and  sound  radically  different.  The 
rule  by  which  to  determine  whether  two  names  are  idem 
sonans  has  been  stated  by  the  Supreme  Court  as  follows: 
**If  the  names  may  be  sounded  alike,  without  doing  vio- 
lence to  the  power  of  the  letters  found  in  the  variant  orthog- 
raphy, then  the  variance  is  immaterial."  Black  v.  State 
(1877),  57  Ind.  109.  Measured  by  this  rule,  it  was  held 
in  the  case  just  cited  that .  the  names  McKaskey  or 
McKlaskey  and  McCaskey,  were  not  idem  sonans.  And 
in  Yance  v.  State  (1879),  65  Ind.  460,  it  was  held  that 
Dellia  Weaver  and  Delia  Weaver  were  not  idem  sonans. 
Also,  that  A.  B.  Robinson  and  Alexander  Robinson  were 
not.  'Zellers  v.  State  (1856),  7  Ind.  659.  Xor  Wortman 
and  Workman  in  City  of  LaFayette  v.  Wortman  (1886), 
107  Ind.  404.  Nor  ITannah  McCormick  and  Ilanna 
McGormmick  in  State  v.  McCormick  (1895),  141  Ind. 
686. 

In  the  case  we  are  considering,  the  names  "Ferdinand" 
and  "Fernando,"  as  they  appear  in  the  title  of  the  cause 
and  body  of  the  complaint,  can  not  be  "sounded  alike," 
even  by  "doing  violence  to  the  power  of  the  letters  in  the 
variant  orthography."  In  "Ferdinand"  we  have  the  vowel 
*'i,"  and  no  letter  to  correspond  with  it  in  sound  in  "Fer- 
nando," while  in  the  latter  name  we  have  the  vowel  "o," 
and  no  corresponding  letter  in  sound  in  the  former.  The 
only  syllable  in  the  two  names  that  has  the  same  sound, 
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is  the  first,  "Fer,"  while  the  other  two  are  essentially  and 
radically  different. 

2.  But  in  addition  to  this  well-marked  difference  in  the 
Christian  names,  we  also  find  an  irreconcilable  difference 
in  the  initial  of  the  middle  nama  As  a  l^al  proposition, 
middle  names  are  often  unimportant  at  law;  but  where 
they,  or  the  initials  thereof,  are  used,  they  may  become  im- 
portant for  identification,  and  in  such  case  a  substantial  or 
distinguishable  difference  is  fatal  to  the  invocation  of  the 
doctrine  of  idem  sonans.  And  this  is  especially  true  where 
there  is.  a  difference,  however  slight,  in  the  Christian 
names.  The  prevailing  rule  now  seems  to  be  that,  while 
it  is  not  necessary  to  give  the  middle  name  or  initial,  yet, 
if  either  be  given,  a  mistake  therein  constitutes  a  fatal  vari- 
ance. 14:  Ency.  PI.  and  Pr.,  p.  276 ;  State  v.  Hughes 
(1851),  1  Swan.  (Tenn.)  261;  Price  v.  State  (1850),  19 
Ohio  423;  King  v.  Clark  (1841),  7  Mo.  269;  Commonr 
wealth  V.  Buckley  (1887),  145  Mass.  181,  13  N.  E.  368. 
The  letters  "N^*  and  "W"  are  not  consonant  in  sound, 
and  have  no  similarity.  Presumptively  the  names  Ferdi- 
nand !N".  Armstrong  and  Fernando  W.  Armstrong,  desig- 
nate two  different  persons.  Massillon  Engine,  etc.,  Co.  v. 
Churchill  (1897),  68  Minn.  393,  71  N.  W.  399.  We  are 
dealing  with  a  question  of  pleading,  and  not  one  of  proof. 
The  question  before  us  may  be  tested  by  a  demurrer  to  the 
complaint  for  want  of  sufficient  facts  to  constitute  a  cause 
of  action,  for  it  embraces  also  the  right  of  the  particular 
plaintiff  to  maintain  the  suit.  Parris  v.  Jones  (1887),  112 
Ind.  498;  Pence  v.  Aughe  (1885),  101  Ind.  317;  WiUon 
V.  Oaley  (1885),  103  Ind.  257;  Walker  v.  Heller  (1885), 
104  Ind.  P,27]Prazer  v.  State  (1886),  106  Ind.  471.  Ap- 
pellee, in  the  capacity  in  which  she  sues,  is  a  stranger  to 
the  cause  of  action  made  by  the  complaint,  in  that  she  has 
no  interest  in  the  subject-matter  of  the  litigation. 

3.  But  there  is  another  objection  to  the  complaint  which 
makes  it  bad.     The  complaint  avers  that  the  injury  com- 
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plained  of  was  caused  by  the  negligence  of  "defendant  and 
its  servants,  and  by  reason  of  defective  ways,"  etc.  But 
the  specific  acts  of  negligence  relied  upon  relate  to  the 
^'negligence  of  the  person  or  persons  in  the  service  of  the 
defendant,"  in  that  they  "carelessly  and  negligently 
caused,  suffered  and  allowed"  a  freight-car  to  run  "upon 
one  of  the  switch  tracks,"  against  a  car  that  decedent  was 
on.  The  pleader  having  stated  the  specific  acts  of  negli- 
gence relied  upon,  and  having  also  stated  that  such  acts 
were  those  of  appellant's  servants,  he  is  bound  thereby. 
Hence  the  rule  applies  that  where  a  complaint  states  the 
specific  facts  constituting  the  defendant's  negligence,  it 
will  be  tested  by  the  facts  alleged,  without  aid  from  an 
allegation  that  the  acts  charged  were  negligently  done  or 
omitted.  Scheiber  v.  United  Tel  Co.  (1899),  153  Ind. 
609,  612;  Cleveland,  etc.,  R.  Co.  v.  Berry  (1899),  162 
Ind.  607;  Cincinnati,  etc.,  R.  Co.  v.  VogU  (1901),  26  Ind. 
App.  665 ;  Peirce  v.  Oliver  (1897),  18  Ind.  App.  87.  Thus 
it.  appears  from  the  plain  language  of  the  complaint  that 
appellant  is  not  charged  directly  with  any  negligent  act, 
for  there  is  no  question  but  that  the  complaint  proceeds 
upon  the  theory  that  the  injury  resulted  from  the  negli- 
gent acts  of  its  servants,  and  such  acts  are  specifically  desig- 
nated. 

It  was  said  in  Cincinnati,  etc.,  R.  Co.  v.  VogJit,  supra: 
"The  master  is  not  liable  for  any  and  every  negligent  act 
of  his  servant.  It  is  necessary  to  show  that  the  negligence 
was  committed  by  the  servant  while  engaged  in  the  service 
and  in  some  way  connected  wilvh  the  doing  of  the  service. 
It  does  not  necessarily  follow  because  the  employes  were 
in  charge  of  appellant's  engine  that  they  were  then,  while 
running  the  engine,  engaged  in  appellant's  servica  The 
presumption  might  be  that  they  were,  but  no  presumptions 
are  indulged  in  favor  of  the  pleader.  The  employes  may  or 
may  not  have  been  acting  in  the  line  of  their  duty."  The 
Vol.  34—13 
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case  from  which  we  have  quoted  is  decisive  of  the  question 
now  before  us. 

As  far  as  the  complaint  goes  is  to  aver  that  the  injury 
to  appellee's  decedent  was  the  result  of  the  negli- 
gence of  appellant's  servants  who  were  in  charge  of  the 
"switch  yard  and  roundhouse,"  etc.  It  is  not  shown  by 
any  averment  of  the  complaint  that  the  employes  were  in 
the  line  of  their  duty  when  they  committed  the  acts 
charged.  For  the  reasons  stated,  the  complaint  was  vulner- 
able to  the  attack  of  the  demurrer. 

As  the  judgment  must  be  reversed  because  of  the  insuffi- 
ciency of  the  complaint,  other  questions  presented  by  the 
record  need  not  be  decided. 

Judgment  reversed,  and  the  court  below  is  directed  to 
sustain  appellant's  demurrer  to  the  complaint. 


Smith  et  al.  v.  Taylor  et  al. 

[No.  5,145.     Piled  December  6,  1904.] 

1.  Trusts. — Deed, — Powers. — Payment  of  Debts. — Where  a  person 
conveys  real  estate  to  a  trustee  for  the  purpose,  interalia^  of  paying 
"all  of  the  debts  of  such  grantor  as  heretofore  contracted  by  him"  and 
upon  the  death  of  such  grantor  and  his  wife,  "having  paid  all  the 
debts  and  funeral  expenses  of  said"  grantor,  to  distribute  the  proceeds 
of  such  lands,  such  trust  does  not  cover  debts  contracted  by  such 
grantor  subsequent  to  the  execution  of  such  trust  and  its  acceptance, 
the  payment  of  "all  debts"  in  the  latter  part  being  a  recital  and 
evidently  referring  to  the  debts  mentioned  in  the  first  part  of  such 
deed.     p.  197. 

2.  Appeal  and  Ebbor. — Judgments  Within  Jurisdiction  of  a  Justice. 
— Trusts, — An  action  to  enforce  a  debt  against  a  trustee  to  be  paid 
out  of  trust  property  does  not  come  within  the  jurisdiction  of  a  jus- 
tice of  the  peace,  and  is  therefore  appealable,     p.  198. 

From  Huntington  Circuit  Court;  /.  T.  Cox,  Special 
Judge. 

Action  by  Enos  T.  Taylor  and  others  against  Firman 
D.  Smith  and  anoth^.  From  a  decree  for  plaintiffs,  de- 
fendants appeal.    Reversed. 


NOVEMBER  TERM,  1904r— Vol.  34.  195 

Smith  «.  Taylor. 

J.  Q.  Cline,  0.  M.  Eberhart  and  Claude  Cline,  for  appel- 
lants, r 

M.  L.  Spencer  and  TF.  A.  Branyan,  for  appellees. 

KoBiNSON",  P.  J. — Transferred  from  the  Supreme  Court 
under  the  act  of  March  12,  1901.  This  was  an  action  by 
appellees  upon  a  note  and  to  declare  a  trust.  On  July  12, 
1897,  Xathan  Srtiith  and  wife  conveyed  and  warranted  to 
appellants,  as  trustees,  certain  described  lands,  the  convey- 
ance reciting  that  it  is  made  upon  the  express  condition 
that  the  grantees  shall  take  charge  of  the  land  and  culti- 
vate and  manage  the  same  for  the  benefit  of  the  grantors, 
to  provide  their  father,  Nathan  Smith,  with  a  "comfortable 
living  from  the  farm  by  furnishing  him  with  suitable  food 
and  clothing  and  the  best  of  nursing  and  medical  treatment 
in  ease  of  sickness  for  and  during  his  natural  lifetime; 
and  pay  all  taxes  on  the  said  land,  and  keep  the  same  in 
a  productive  condition;  the  said  trustees  are  also  to  pay 
all  the  debts  of  said  Ifathan  Smith  as  heretofore  con- 
tracted by  him,  and  if  it  shall  become  necessary,  and  the 
rents  and  proceeds  of  said  land  are  not  sufficient  to  pro- 
vide means  to  carry  out  the  above  conditions,  and  pay  all 
debts  as  herein  contemplated,  then  the  said  trustees  shall 
execute  a  mortgage  on  said  real  estate  to  secure  such  means, 
or  if  they  shall  deem  it  best  they  may  sell  a  portion  of  said 
real  estate  to  procure  the  means  to  carry  out  this  trust, 
and  execute  a  deed  for  such  part  as  they  may  sell.  The 
further  conditions  of  this  convevance  are  that  after 
the  death  of  the  said  Nathan  Smith  the  said  trustees  shall 
provide  for  and  pay  to  his  said  wife,  Mary  J.  Smith,  the 
sum  of  $30  annually  for  each  year  she  shall  live  after  the 
death  of  her  said  husband,  and  such  annual  payments  shall 
be  a  lien  upon  said  real  estate  until  paid,  and  the  further 
conditions  of  this  conveyance  are  that  the  said  trustees,  hav- 
ing fulfilled  all  the  above  conditions,  and  having  paid  all 
the  debts  and  funeral  expenses  of  said  Nathan  Smith,  and 
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after  the  death  of  said  Mary  J.  Smith,  the  said  trustees 
shall  sell  and  convey  said  real  estate,  or  such  part  as  remains 
unsold,  and  convert  the  same  into  cash,  and  shall  then  and 
there  distribute  the  same"  to  the  children  of  Nathan 
Smith  in  a  manner  designated,  each  of  the  trustees  receiv- 
ing an  equal  portion  with  the  other  children;  that  the 
trustees  shall  not  be  required  to  make  an  inventory  or 
appraisement  of  the  land,  or  give  bond,  but  the  estate 
shall  be  settled  out  of  court.  The  deed  was  acknowledged 
on  July  27,  1897,  and  recorded  September  3,  1897.  Ap- 
pellees' complaint  avers  that  on  November  9,  1897,  Nathan 
Smith  and  one  A.  D.  White  executed  a  note  promising  to 
pay  appellees  a  certain  sum  one  year  aLfter  date;  that  the 
promise  to  pay  was  the  several  promise  of  Smith  as  well  as 
jointly  with  White,  and  that  WTiite  then  was,  and  ever 
since  has  been,  insolvent ;  that  the  note  is  due  and  unpaid. 
The  execution  of  the  deed  of  trust  is  averred,  and  that  the 
trustees  (appellants)  accepted  the  trust,  and  proceeded  to 
execute  the  provisions  of  the  same  up  to  the  time  of  the 
death  of  Nathan.  Smith  in  March,  1898,  he  leaving  no 
property  to  be  administered ;  that  the  trustees  provided  for 
the  payment  of  the  annuity  to  the  wife,  and  paid  the  fu- 
neral expenses  "and  other  debts  of  the  grantor,  except  the 
note  herein  mentioned,  which  upon 'request"  by  appellees, 
before  the  commeu  cement  of  this  suit,  they  refused  and 
still  refuse  to  pay;  that  since  the  death  of  the  grantor  the 
trustees,  by  agreement  with  the  surviving  wife,  she  joining 
therein,  sold  and  conveyed  the  land  for  a  named  sum,  cash, 
paid  to  the  trustees;  that  after  paying  funeral  expenses 
and  all  debts  of  grantor  except  the  note  in  suit  the  balance 
was  distributee!  to  the  beneficiaries  named  in  the  deed,  with 
full  knowledge  that  the  note  held  by  appellees  was  unpaid. 
It  is  further  averred  that  appellants  still  held  proceeds  of 
the  trust  in  excess  of  the  amount  due  appellees  on  the  note 
whicli  they  have  converted  to  their  own  use,  and  which, 
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though  requested,  they  refuse  to  apply  on  the  note.     The 
note  and  deed  are  made  exhibits. 

].  As  the  note  was  executed  after  the  execution  and 
recording  of  the  deed,  the  sufficiency  of  the  complaint 
against  the  demurrer  depends  upon  the  construction  to  be 
given  the  conditions  in  the  deed.  The  acceptance  of  the 
trust  by  appellants  required  them  to  dispose  of  the  estate 
in  accordance  with  the  provisions  of  the  deed.  They  must 
answer  for  any  loss  resulting  from  a  failure  to  follow  the 
directions  given  them  by  the  instrument  of  trust.  When  all 
the  provisions  in  the  deed  concerning  the  payment  of  the 
grantor's  debts  are  considered  together,  it  can  not  be  said 
that  the  deed  requires  the  payment  by  the  trustees  of  debts 
contracted  by  the  grantor  after  the  execution  of  the  deed. 
The  deed  states  specifically  what  the  trustees  shall  do  for 
the  grantor  during  his  life,  and,  after  providing  that  they 
shall  pay  the  taxes  on  the  land  and  keep  the  same  in  a 
productive  condition,  they  are  required  to  pay  all  the  grant- 
or^s  debts  '^heretofore  contracted  by  him,"  and,  if  the^ 
rents  of  the  land  are  not  sufficient  to  "carry  out  the  above 
conditions  and  pay  all  debts  as  herein  contemplated,"  the 
trustees  may  mortgage  or  sell  a  portion  of  the  land  to  pro- 
cure means  to  carry  out  their  trust.  The  above  provision 
is  the  only  one  in  the  deed  directing  the  trustees  to  pay  any 
debts  of  the  grantor,  and  the  debts  to  be  paid  are  those  here- 
tofore contracted  by  him.  It  is  true,  mention. is  made  in  a 
subsequent  part  of  the  deed  to  "all  the  debts  and  funeral 
expenses"  of  the  grantor,  but  it  is  made  by  way  of  recital 
in  a  condition  requiring  the  trustees  to  convert  the  remain- 
ing part  of  the  estate  into  cash  and  distribute  it,  and  not 
made  as  a  direction  to  the  trustees  to  pay  the  debts.  This 
pubsequeut  provision  that  the  trustees  shall,  having  fulfilled 
the  "above  conditions  and  having  paid  all  the  debts  and 
funeral  expenses"  of  tjie  grantor,  convert  the  remaining 
estate  into  cash  and  distribute  it,  can  not  broaden  the  only 
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provision  in  the  deed  which  expressly  directs  what  debts  of 
the  grantor  the  trustees  shall  pay.  The  record  of  the  deed 
was  notice  to  everyone  that  the  grantor  had  parted  with  all 
beneficial  interest  in  the  land  except  as  expressly  stipu- 
lated in  the  deed.  There  is  nothing  in  the  deed  authorizing 
the  grantor  subsequently  to  charge  the  estate  in  a  way  that 
might  result  in  the  taking  of  the  whole  of  the  trijist  prop- 
erty, after  the  creation  of  the  trust  and  its  acceptance  by 
the  tnistees.  The  demurrer  to  the  complaint  should  have 
been  sustained. 

2.  Appellees'  motion  to  dismiss  this  appeal^  on  the 
ground  that,  when  the  judgment  was  rendered,  the  statute 
then  in  force  did  not  authorize  an  appeal  from  judgments 
in  civil  cases  within  the  jurisdiction  of  a  justice  of  the 
peace,  was  postponed  until  final  hearing.  From  what  we 
have  said  on  the  merits  of  the  case,  it  is  clear  that  the  case 
is  not  one  within>  the  jurisdiction  of  a  justice  of  the  peace. 
Motion  overruled. 

Judgment  reversed. 


Underwood  et  al.  v.  Deckard. 

[No.  4,564.     Filed  March  18,  1904.     Rehearing  denied  June  23,  1904. 

Transfer  denied  December  G,  1904.] 

1.  Pleading. — Estoppel. — Knotcledge  of  Party. — Fraud. — Where,  in 
an  action  by  the  owners  of  real  estate  to  set  aside  and  declare  void 
a  judgment  in  partition  procured  by  defendant  and  the  plaintiffs* 
father  by  joining  such  children,  who  were  minors,  as  parties  plain- 
tiff, without  their  knowledge  or  consent,  the  defendant  answered  that 
at  the  commissioner's  sale  of  the  lands  involved  in  such  judgment  in 
partition  he  was  the  purchaser;  that  he  immediately  took  possession 
of  such  lands  and  has  held  possession  ever  since ;  that  plaintiffs  live 
in  the  vicinity  and  knew  of  such  occupancy  and  of  the  improvements 
thereon  made  by  the  defendant;  that  plaintiffs  are  all  of  age;  that 
plaintiffs  have  never  made  any  claim  to  such  lands,  nor  complained 
of  any  irregularities  in  such  judgment  and  sale ;  that  plaintiffs  have 
rented  such  real  estate  and  paid  rent  to  the  defendant  and  have  al- 
ways recognized  defendant's  ownership  thereof,  such  answer  is  bad 
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on  demurrer  as  a  plea  in  estoppel,  since  no  facts  are  shown  whereby 
plaintiffs  induced  defendant  to  change  his  position  injuriously,  no 
fraud  is  shown^  on  their  part,  no  deceit  practiced,  and  since  such 
answer  fails  to  allege  that  the  defendant  did  not  know  all  of  the  facts. 
p.  209. 

2.  Limitation  of  Actions. — Void  Judgment — Setting  Aside. — Fraud. 
— Where,  in  an  action  by  the  owners  of  real  estate  to  set  aside  and 
declare  void  a  judgment  in  partition  procured  by  defendant  and  the 
plaintifEs*  father,  by  joining  such  children,  who  were  minors,  as 
parties  plaintiff,  without  their  knowledge  or  consent,  tlie  defendant 
answered  the  six-year  statute  of  limitations,  such  answer  was  bad 
on  demurrer,  since  the  relief  sought  was  against  a  judgment  obtained 
without  jurisdiction  over  the  person  of  the  plaintiffs,  and  fraud  was 
merely  an  incident  and  not  the  gist  of  the  action,     p,  209. 

3.  Judgment. — Jurisdiction. — Declaring  Void. — Where  it  is  shown 
that  the  defendant,  a  tenant  in  common  of  certain  lands  with  the 
plaintiffs,  and  the  plaintiffs'  father  joined  the  children,  who  were 
minors,  as  parties  plaintiff,  in  a  suit  for  partition,  without  plaintiffs' 
knowledge  or  consent ;  that  the  father  was  appointed  commissioner ; 
that  as  such  commissioner  he  sold  the  lands  to  the  defendant;  that 
no  consideration  was  ever  paid  to  the  plaintiffs  therefor ;  that  noth- 
ing  was  paid  to  such  commissioner  as  such  for  such  lands ;  that 
such  proceedings  were  had  for  the  purpose  of  divesting  the  title  of 
plaintiffiB ;  and  that  it  was  all  done  without  the  knowledge  or  consent 
of  the  plaintiffs,  a  decree  should  be  awarded  plaintiffs  setting  aside 
such  judgment,     p.  211. 

From  Monroe  Circuit  Court;  Newton  Crooke,  Special 
Judge. 

Action  by  Hugh  V.  Underwood  and  others  against 
James  M.  Deckard.  From  a  decree  for  defendant,  plain- 
tiffs appeal.    Reversed, 

G.  L,  Reinhardj  Seymour  Riddle,  F,  E.  Gavin,  T.  P. 
Davis  and  J.  L.  Gavin,  for  appellants. 

R.  A.  FulJe,  /.  C.  Batman,  H.  C.  Duncan,  R.  W.  Miers, 
Edwin  Corr  and  D.  K.  Miers,  for  appellee. 

CoMSTOCK,  J. — ^Appellants  brought  this  action  against 
the  appellee  Deckard  to  have  a  certain  judgment  rendered 
against  them  and  in  favor  of  said  Deckard  in  the  Monroe 
Circuit  Court  set  aside  and  declared  null  and  void. 

The  complaint  is  in  two  paragraphs,  and  alleges  in  sub- 
stance that  on  the  20th  day  of  January,  1893,  the  appel- 
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lants  and  the  appellee  were  the  owners  in  fee  simple,  as 
tenants  in  comraon,  of  certain  real  estate  therein  described, 
situated  in  Monroe  county,  Indiana,  each  being  the  owner 
of  the  undivided  one-fifth  interest  thereof;  that  on  the 
said  20th  day  of  January,  1893,  the  appellee,  without  the 
knowledge  or  consent  of  either  of  the  appellants,  filed  his 
petition  in  said  court,  joining  the  appellants  with  himself 
therein,  in  the  form  of  an  ex  parte  proceeding,  wherein  it 
was  alleged  that  appellee  and  appellants  were  the  owners  of 
the  real  estate  above  referred  to  as  tenants  in  common,  each 
owning  an  undivided  one-fifth  interest  thereof,  and  aver- 
ring that  said  lands  could  not  be  divided  without  injury 
to  the  whole,  and  asking  that  a  commissioner  be  appointed 
by  the  court  to  sell  said  lands  and  distribute  the  proceeds 
among  the  owners.  Each  paragraph  further  alleges  that  a 
commissioner  was  appointed  by  the  court,  who  pretended 
to  sell  the  whole  of  said  lands  to  the  appellee;  that  said 
pretended  sale  was  by  the  commissioner  reported  to  and 
approved  by  the  court,  deed  made  and  approved,  and  a 
judgment  of  the  court  entered  quieting  the  title  to  said 
lands  in  the  appellee.  It  is  further  alleged  that  the  appel- 
lants at  the  time  were  all  infants,  and  that  no  process  of  the 
court  was  ever  issued  or  served  on  them  in  said  proceed- 
ings ;  that  they  had  no  knowledge  of  the  proceedings  until  a 
long  time  thereafter;  that  they  had  no  next  friend,  stat- 
utory guardian  or  guardian  ad  litem;  that  two  of  said  ap- 
pellants became  twenty-one  years  old  within  two  years  prior 
to  the  beginning  of  the  action;  that  the  said  court  acted 
wholly  without  jurisdiction  over  the  persons  of  said  appel- 
lants or  any  one  of  them ;  that  in  fact  there  was  no  sale  of 
said  real  estate  by  the  said  pretended  commissioner  to  the 
said  Deckard,  and  that  no  money  or  anything  of  value  was 
ever  given  or  promised  to  be  given  by  the  said  Deckard  or 
received  by  the  commissioner  for  said  lands ;  that  the  appel- 
lants never  directly  or  indirectly  received  anything  what- 
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ever  for  or  in  consideration  of  the  pretended  sale  of  said 
lands;  that  none  of  the  appellants  ever  consented  to  such 
proceedings  or  order  of  the  court  for  the  sale  or  transfer  of 
said  property;  and  that  appellee  at  all  times  had  full 
knowledge  of  aU  the  facts. 

Demurrers  were  overruled  to  the  complaint,  and  appel- 
lee answered  in, several  paragraphs.  Demurrers  were  sus- 
tained to  each  paragraph  of  the  answer  except  the  third  and 
sixth;  which  are  in  the  Avords  and  figures  following,  to  wit : 
'*(3)  The  defendant,  further  answering  herein,  says  that 
after  the  purchase  of  the  real  estate  mentioned  in  the 
complaint  at  said  commissioner's  sale,  he  immediately 
went  into  possession  thereof  and  b^an  to  make,  and  from 
that  time  has  made,  valuable  and  lasting  improvements 
thereon ;  that  he  has  occupied  the  same  as  owner,  and  has 
exercised  fi|ll  acts  of  ownership  thereover;  that  the  plain- 
tiffs have  aU  lived  in  the  immediate  vicinity  of  said  real 
estate  during  all  of  said  time,  have  known  of  his  occupancy 
of  said  real  estate  and  of  the  circumstances  under  which 
it  was  held  during  all  of  said  time;  that  the  eldest  of  said 
plaintiffs  is  now  twenty-eight  years  of  age,  that  the  next 
one  is  twenty-six  years,  the  next  one  twenty-four,  and  the 
youngest  twenty-two  years  of  age,  and  that  none  of  said 
plaintiffs  at  any  time  prior  to  the  commencement  of  this 
suit  made  any  claim  or  demand  whatsoever  against  the 
defendant  for  said  real  estate,  or  any  part  thereof,  or  at 
any  time  made  any  complaint  to  this  defendant  of  the 
irregularity  of  the  said  partition  proceedings,  but,  upon 
the  contrary,  have  recognized  the  validity  of  the  same  by 
making  no  complaint  thereof,  by  renting  the  said  real 
estate,  paying  the  rent  thereon,  and  by  recognizing  this  de- 
fendant's ownership  of  the  said  real  estata"  "(6)  The 
defendant  further  answering  each  of  the  first  and  second 
paragraphs  of  the  complaint  separately  and  .severally  here- 
in^ says  that  the  cause  of  action  herein  did  not  accrue 
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within  six  years  prior  to  the  commencement  of  this  suit." 
The  appellants  replied  to  the  third  and  sixth  paragraphs  of 
answer  by  general  denial. 

The  issues  were  submitted  to  the  court  for  trial,  and  the 
court  made  a  special  finding  of  facts.  The  special  finding 
shows  that  one  Hugh  H.  Hill  owned  the  land  in  question ; 
that  he  conveyed  a  part  to  Susan  M.  Underwood  and  her 
children,  and  another  part  to  LaFayette  A.  Underwood 
and  his  children;  that  said  Susan  and  LaFayette  are  the 
mother  and  father,  respectively,  of  the  appellants.  The 
deeds  conveying  said  real  estate  were  duly  recorded  in  the 
,  proper  deed  record  of  said  Monroe  county,  and  possession 
immediately  taken  of  said  real  estate  by  said  LaFayette  A. 
Underwood.  In  December,  1892,  said  LaFayette  and 
Susan,  being  mistaken  as  to  the  legal  effect  of  the  deeds 
made  to  them,  and  believing  in  good  faith  that  said  deeds 
conveyed  to  them  the  entire  amount  of  said  real  estate,, 
undertook  to  sell  and  convey  by  deed  of  general  warranty, 
in  which  they  both  joined,  the  entire  amount  of  said  real 
estate  to  one  James  M.  Deckard,  defendant,  of  Monroe 
county,  Indiana,  who  was  likewise  ignorant  of  any  right, 
title  or  interest  which  the  children  of  said  LaFayette  A. 
LTnderwood  and  said  Susan  M.  Underwood  had  in  said  real 
estate,  or  any  part  thereof,  and  who  likewise  believed  in 
good  faith  that  said  LaFayette  A.  Underwood  and  said 
Susan  M.  Underwood,  at  the  time  of  said  conveyance  to 
him,  the  said  Deckard,  were  the  owners  of  all  the  said  real 
estate.  After  the  sale  of  the  above-described  real  estate  by 
LaFayette  A.  Underwood  and  Susan  M.,  his  wife,  to  said 
James  M.  Deckard,  and  immediatelv  after  the  execution  of 
the  deed  of  conveyance  therefor,  the  said  deed  was  duly 
delivered  to  said  James  M.  Deckard  by  the  said  LaFay- 
ette A.  Underwood  and  Susan  M.  Underwood,  and  the  said 
Deckard  immediately  went  into  possession  and  occupancy 
of  all  of  said  real  estate,  and  continued  to  occupy  and 
cultivate  the  same  until  the  present  time,  claiming  it  as 
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his  own  land,  and  making  lasting  and  valuable ,  improve- 
ments thereon,  repairing  fences,  making  ditches  and  clean- 
ing up  ground.  Said  liaFayette  A.  Underwood  and  Susan 
M.  Underwood,  at  the  time  of  the  conveyances  to  them  and 
their  children  of  the  said  real  estate  by  the  said  Hugh  H. 
Hill,  were  the  father  and  mother  of  the  following  named 
children  then  living,  and  who  are  the  plaintiffs  in  this 
cause:  (1)  Frank  E.  Underw(5od,  about  two  years  old  at 
the  time  of  said  conveyances  by  said  Hill  to  the  said  Under- 
woods; (2)  William  C.  Underwood,  between  four  and  five 
years  old  at  the  time  of  said  conveyances;  (3)  Thomas  H. 
Underwood,  between  six  and  seven  years  old  at  the  time  of 
said  conveyances  from  said  Hill  to  the  said  Underwoods; 
(4)  Hugh  V.  Underwood,  between  eight  and  nine  years  old 
at  the  time  of  said  conveyances.  Neither  said  LaFayette 
A.  Underwood  nor  the  said  Susan  M.  Underwood  had  any 
child  or  children  living  other  than  those  above  named. 

The  consideration  paid  for  said  sale  and  conveyance 
of  the  real  estate  from  LaFayette  A.  Underwood  and  Susan 
M.  Underwood  to  said  James  M.  Deckard,  was  $1,650. 
The  said  children  did  not  join  in  the  conveyance  from  said 
LaFayette  A*  Underwood  and  Susan  M.  Underwood  to 
said  James  M.  Deckard,  and  had  no  knowledge  of  or  con- 
nection with  such  sale,  and  had  no  knowledge  or  informa- 
tion that  they  or  any  one  of  them  had  any  interest  in  or  title 
or  right  to  said  real  estate.  On  the  20th  day  of  January, 
1893,  the  defendant  James  M.  Deckard  and  the  said  La-. 
Fayette  A.  Underwood,  having  been  informed  of  the  inter- 
ests of  plaintiffs  in  said  real  estate,  and  for  the  purpose  of 
placing  the  title  of  the  plaintiffs  in  and  to  said  severally 
described  tracts  of  land  of  which  said  Deckard  and  said 
plaintiffs  were  then  the  owners,  by  reason  of  said  con- 
veyance to  plaintiffs  by  their  said  uncle  Hugh  H.  Hill,  and 
by  reason  of  the  deed  of  conveyance  by  LaFayette  A,  Under- 
wood and  wife  to  said  Deckard,  and  in  order  to  deprive  the 
said  plaintiffs  of  their  said  title  to  said  land,  instituted  in 
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the  Monroe  Circuit  Court  of  Monroe  county,  Indiana,  then 
in  session,  a  certain  ex  parte  proceeding  in  the  name  of  the 
said  James  M.  Deckard  and  the  plaintiffs  in  this  action 
by  petition  to  said  court,  in  which  petition  the  plaintiffs 
herein  and  the  defendant  James  M.  Deckard  purported  to 
join,  stating  that  they,  the  plaintiffs  and  defendants  herein, 
were  the  owners  in  fee  simple  and  tenants  in  common  of  the 
real  estate  described  therein,  being  the  same  real  estate 
described  in  the  complaint,  and  further  stating  that  the 
said  Deckard  and  these  plaintiffs  were  each  the  owner  of 
one  undivided  one-fifth  of  said  real  estate,  and  that  the 
same  was  not  divisible  without  injury  to  said  parties,  and 
asking  that  a  commissioner  be  appointed  by  the  court  to 
make  sale  of  said  real  estate,  and  distribute  the  proceeds 
thereof  among  the  said  parties  according  to  their  respective 
shares  or  interest. 

The  court,  on  said  petition  of  the  parties,  solely  on  the 
statements  contained  in  said  petition,  made  a  finding, 
decree  and  judgment  of  the  tenor  and  to  the  effect  that  the 
facts  stated  in  said  petition  were  true;  that  the  petitioners 
were  together  the  owners  in  fee  simple  and  tenants  in  com* 
mon  of  the  real  estate  described  in  said  petition ;  that  the 
said  defendant  Deckard  was  the  owner  of  one-fifth  part  in 
value  of  the  -said  real  estate,  and  that  said  Hugh  V.  Under- 
wood, Thomas  H.  Fnderwood,  William  C.  Underwood  and 
Frank  E.  Underwood  were  the  owners  of  the  other  four- 
fifths  in  value  of  said  real  estate,  and  that  partition  thereof 
could  not  be  made  without  injury  to  said  parties;  and  the 
court  further  adjudged,  ordered  and  decreed  that  said 
LaFayette  A.  Underwood  be  appointed  a  commissioner  to 
sell  said  real  estate  at  private  sale,  at  its  appraised  value,  to 
be  ascertained  by  appraisement  as  provided  by  law  in  such 
cases ;  but  the  court  made  no  finding  and  gave  no  judgment 
on  the  subject  that  these  plaintiffs  were  then  all  infants 
under  the  age  of  twenty-one  years,  which  was  true. 

The  said  LaFayette  A.  Underwood  thereupon  imdertook 
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to  serve  as  sucli  commissioner,  and  procured  the  appraise- 
ment of  said  real  estate,  which  was  appraised  at  the  sum 
of  $1,600,  and  filed  bond,  as  required,  to  the  approval  of 
the  court,  and  on  the  same  day  reported  to  the  court  that  he 
had  sold  said  real  estate,  as  such  commissioner,  to  said- 
James  M.  Deckard,  for  the  sum  of  $1,650,  cash  in  hand, 
and  that  said  sum  had  been  paid  by  said  Deckard,  and  that 
said  Underwood  asked  to  be  ordered  to  make  said  Deckard 
a  deed  of  conveyance  of  said  real  estate  as  such  commis- 
sioner, and  to  distribute  the  proceeds  thereof  among  the 
petitioners  according  to  their  respective  interests,  which 
was  accordingly  done  by  the  court  in  its  order  and  judg- 
ment duly  entered  of  record,  and  said  deed  was  accordingly 
executed  and  delivered,  and  said  L^Fayette  A.  Underwood 
then  and  there  reported  the  execution  and  delivery  of  the 
deed  to  said  Deckard,  which  was  indorsed  by  the  court 
"approved,''  and  the  proceeds  distributed,  and  he  was  then, 
by  the  further  order  of  the  court,  discharged  from  further 
service  as  such  commissioner.  At  the  time  said  proceedings 
were  had  and  said  commissioner's  deed  was  made  it  was 
understood  and  agreed  between  said  defendant  Deckard  and 
said  LaFayette  A.  Underwood  that  the  money  previously 
paid  by  said  Deckard  to  said  Underwood,  together  with  the 
notes  executed  for  the  deferred  payments,  should  be  and 
constitute  the  consideration  for  the  said  commissioner's  sale 
and  deed  of  conveyance  to  said  Deckard,  and  that  the  said 
Underwood  would  consider  and  treat  said  original  con- 
sideration as  the  payment  for  said  real  estate  received  by 
him  from  said  Deckard,  and  that  he  would  charge  himself 
with  plaintiffs'  portion  of  the  proceeds,  and  pay  the  same 
over  to  the  plaintiffs  according  to  their  respective  shares 
of  interest  as  they  respectively  became  of  the  lawful  age  of 
twenty-one"  years,  and  there  was  no  other  consideration 
paid  to  or  received  by  said  Underwood  as  commissioner 
for  the  sale  of  said  real  estate  or  said  deed  of  conveyance. 
The  said  LaFayette  A.  Underwood,  assuming  without  au- 
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thority  to  act  as  the  agent  of  these  plaintiffs,  then  and  there 
executed  and  filed  of  record  receipts  for  the  distributive 
shares  of  these  plaintiffs,  as  their  agent,  purporting  that 
each  of  said  plaintiffs  had  received  from  him,  the  said 
Underwood,  as  commissioner,  his  respective  share  of  the 
proceeds  of  said  commissioner's  sale,  which  was  and  is 
wholly  untrue. 

At  the  time  of  the  said  ex  parte  proceedings  before  the 
said  ]\Ionroe  Circuit  Court  the  plaintiffs  herein  were  all 
minors,  and  had  no  statutory  guardian,  and  were  not  repre- 
sented by  next  friend  or  statutory  guardian  or  guardian 
ad  litem,  or  in  fact  by  any  person  who  had  authority  to 
act  for  them  or  any  one  of  them ;  nor  did  they,  or  any  one 
of  them,  have  any  knowledge  thereof ;  nor  did  they  directly 
or  indirectly  consent  to'  said  proceeding  or  sale  of  said  land 
by  said  LaFayette  A.  Underwood  as  commissioner,  either 
by  guardian  or  in  person  or  in  any  manner.  The  said  La- 
Fayette  A.  Underwood  had  no  authority  whatever  from  the 
plaintiffs  herein,  or  any  one  of  them,  to  represent  them,  or 
any  one  of  them,  in  said  proceedings,  or  in  any  other  pro- 
ceedings for  the  partition  or  sale  of  said  real  estate;  and 
said  plaintiffs  never  authorized  said  proceeding  to  be  insti- 
tuted or  carried  on,  or  authorized  or  employed  any  attorney 
or  other  person  to  do  so  for  them,  or  any  one  of  them.  The 
plaintiffs  herein  have  never  received  any  portion  of  the  pur- 
chase money  paid  by  said  defendant  Deckard  to  said  La- 
Fayette  A.  Underwood,  nor  has  any  one  of  said  plaintiffs 
received  any  portion  thereof,  nor  has  the  said  LaFayette  A. 
Underwood  ever  paid  them,  nor  any  one  of  them,"  any  por- 
tion of  the  purchase  money  of  said  real  estate. 

No  consideration  was  paid  or  passed  between  said  Deck- 
ard and  said  LaFavettc  A.  Underwood  at  the  time  of  the 
said  ex  parte  proceedings,  or  at  any  other  time,  on  account 
of  such  sale  as  commissioner  by  said  Underwood,  except  the 
agreement  between  them  that  the  original  purchase  money 
paid  by  said  Deckard  for  said  land  should  be  accepted  by 
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said  Underwood,  as  commissioner,  as  the  consideration  for 
said  sale  by  him  to  said  Deckard  and  said  commissioner's 
deed,  and  that  said  Underwood  should  charge  himself  with 
said  amount  in  his  report  as  such  commissioner,  and  there 
was  no  other  consideration  whatever  for  such  commission- 
er's sale  and  deed  to  said  Deckard.  There  was  in  fact  no 
sale  of  said  real  estate  by  said  LaFayette  A.  Underwood,  as 
such  commissioner,  to  said  James  M.  Deckard,  except  for 
the*  purpose  of  placing  the  title  of  the  plaintiffs  in  said 
Deckard  and  to  perfect  the  title  of  said  Deckard  in  said 
real  estate  on  account  of  the  defect  of  his  title  by  reason  of 
the  attempted  conveyance  from  said  LaFayette  A.  Under- 
wood  and  wdfe  to  said  Deckard.  The  said  defendant  James 
M.  Deckard,  at  the  time  of  said  ex  parte  partition  proceed- 
ings, and  at  the  time  he  received  and  accepted  the  said 
commissioner's  deed  from  said  Underwood,  had  full  knowl- 
edge of  and  was  fully  acquainted  with  the  fact  that  these 
plaintiffs  had  each  an  undivided  interest  in  said  real 
estate,  and  that  none  of  said  plaintiffs  was  actually  present 
in  court  at  said  partition  proceedings,  and  that  none  of 
them  was  represented  by  any  attorney  or  agent  who  was 
authorized  to  act  for  them,  or  any  one  of  them,  except  so 
far  as  their  said  father  had  authority  to  act  or  employ 
counsel  for  them. 

Said  plaintiffs,  when  they  learned  of  having  an  interest 
in  said  real  estate,  took  legal  advice  from  practicing  attor- 
neys in  Bloomington,  the  county  seat  of  Monroe  county, 
Indiana,  concerning  their  interest  in  said  land,  and  the 
bringing  of  an  action  to  assert  the  same,  and  were  advised 
by  said  counsel  and  believed  that  they  could  not  maintain 
a  suit  for  their  right,  interest  or  title  in  and  to  said  real 
estate  until  after  the  youngest  of  the  brothers,  to  wit,  the 
plaintiff  Frank  E.,  should  arrive  at  the  age  of  twenty-one 
years,  and  accordingly  waited  until  that  time,  and  on  the 
7th  of  January,  1901,  instituted  this  suit  to  set  aside  the 
judgment  in  said  ex  parte  partition  proceedings  in  this 
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court.  The  said  defendant  immediately  went  into  the 
possession  of  said  real  estate  under  said  purchase  and  deed 
from  LaFayette  A.  and  Susan  M.  Underwood,  and  has 
continuously  remained  in  open,  notorious,  exclusive  and  ad- 
verse possession  thereof  until  this  time,  made  valuable  and 
lasting  improvements  thereon,  including  repairing  fences, 
making  ditches,  cleaning  and  clearing  the  ground,  and  still 
retains  possession  thereof.  At  the  time  of  the  institution 
and  the  prosecution  of  the  said  proceedings  in  partition  the 
plaintiflFs  were  living  with  their  father,  the  said  LaFayette 
A.  Underwood,  as  a  part  of  his  family,  who  was  acting  for 
or  on  behalf  of  the  said  children,  who,  for  them,  employed 
counsel,  who,  in  connection  with  coimsel  employed  by  the 
defendant,  instituted  and  conducted  said  proceedings  in 
partition. 

The  plaintiffs  have  continuously  since  the  20th  day  of 
January,  1893,  lived  in  the  immediate  neighborhood  of 
said  real  estate,  and  knew  of  defendant's  possession  there- 
of; that  in  the  year  1899  the  plaintiffs,  Frank  E.  and 
Thomas  Underwood,  rented,  occupied  and  used  a  part  of 
said  real  estate,  renting  the  same  from  the  defendant.  The 
plaintiffs,  except  Frank  E.,  heard  they  had  an  interest  in 
said  real  estate  and  of  the  said  partition  proceedings  and 
sale  therein  within  six  months  from  the  20th  day  of  Janu- 
ary, 1893,  and  during  the  years  1895  and  1896  were  all 
fully  informed  of  said  partition  proceedings  and  sale  by 
Thomas  J.  Sare,  an  attorney  at  this  bar,  with  whom  they 
consulted  for  the  purpose  of  asserting  their  right  therein 
by  suit  or  otherwise. 

On  the  facts  the  court  stated  the  conclusions  of  law, 
omitting  the  formal  part  thereof,  as  follows:  (1)  For  the 
defendant,  and  that  the  plaintiffs  take  nothing  by  this  suit 
herein;  (2)  that  the  plaintiffs'  cause  of  action  is  barred  by 
the  statute  of  limitations.  Appellants  severally  excepted 
to  each  of  the  conclusions  of  law.  Judgment  was  rendered 
in  favor  of  the  appellee. 
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Appellants  assign  as  error  the  action  of  the  coart  in  over- 
ruling their  demurrer  to  the  third  and  sixth  paragraphs, 
respectively,  of  appelWs  answer.  And  in  its  first  and 
second  conclusions  of  law  upon  the  facts  specially  found. 

1.  The  third  paragraph  of  answer  attempts  to  plead  an 
estoppel.  There  were  no  facts  pleaded  showing  that  appel- 
lee was  induced  by  the  conduct  of  appellants  to  change  his 
position  injuriously  to  himself.  lie  had  full  knowledge  of 
the  facts.  No  fraud  is  charged  against  the  appellants,  nor 
that  they  deceived  him  to  his  injury.  An  estoppel  in  pais 
is  not  shown.  The  principle  of  equitable  estoppel  does  not 
apply  to  the  facts  stated.  Bouvier's  Law  Diet.,  p.  694; 
Dezell  V.  Odell  (1842),  3  Hill  (N.  Y.)  219,  38  Am.  Dec. 
628;  11  Am.  and  Eng.  Ency.  Law  (2d  ed.),  p.  421; 
Fletcher  v.  Holmes  (1865),  25  Ind.  458;  Boss  v.  Barda 
(1895),  140  Ind.  120;  Tinsley  v.  Fruits  (1898),  20  Ind. 
App.  534. 

2.  The  six-year  statute  of  limitations  pleaded  in  the 
sixth  paragraph  of  answer  is  not  applicable.  Relief  is 
sought  against  a  judgment  obtained  without  jurisdiction  of 
the  persons  of  appellants.  Fraud  is  an  incidental,  but  not 
the  primary  cause  of  the  action. 

In  Wilson  v.  Brookshire  (1891),  126  Ind.  497,  9  L.  E. 
A.  792,  an  action  brought  to  set  aside  a  sheriff's  sale  and  to 
annul  the  deed  made  by  the  sheriff  in  pursuance  of  the  sale, 
not  because  of  any  actual  or  constructive  fraud,  but  because, 
owing  to  the  relation  which  the  purchaser  sustained  to  the 
transaction,  the  judgment  was  actually  paid  and  satisfied 
before  the  sale  was  made.  In  the  course  of  the  opinion 
the  court,  by  Mitchell,  J.,  say:  "The  statute  which  pro- 
vides that  actions  for  relief  against  fraud  shall  be  brought 
within  six  years,  applies  to  actions,  the  immediate  and 
primary  object  of  which  is  to  obtain  relief  from  fraud,  and 
not  to  actions  which  fall  within  some  other  class,  even 
though  questions  of  fraud  may  arise  incidentally;"  citing 
Vol.  34^14 
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Eve  V.  Louis  (1883),  91  Ind.  457;  Caress  v.  Foster 
(1878),  62  Ind.  145. 

In  Eve  V.  Louis,  supra,  the  foregoing  quotation  is  taken 
substantially  from  Vanduyn  v.  Ilepner  (1874),  45  Ind. 
589. 

Evidently  the  trial  court  held  fraud  to  be  the  gist  of  the 
action.  Both  paragraphs  of  the  complaint  show  an  utter 
want  of  jurisdiction.  That  they  also  incidentally  show 
fraud  does  not  bring  the  action  within  the  six-year  statute 
of  limitations.  The  court  not  having  jurisdiction  of  the 
persons  of  the  appellants  in  the  ex  parte  proceedings,  the 
statute  can  not  apply.  In  the  propositions  of  law  laid 
down  in  the  able  brief  of  appellee's  counsel,  in  the  main, 
we  concur.  They  are,  however,  based  upon  the  erroneous 
theory  that  the  complaint  primarily  seeks  relief  from 
fraud.  The  demurrer  to  each  of  said  paragraphs  should 
have  been  sustained. 

Appellee  has  assigned  as  cross-error  the  action  of  the 
court  in  overruling  his  demurrer  to  each  paragraph  of  the 
complaint.  In  the  argument  in  support  of  this  specification 
of  error  it  is  insisted,  as  in  the  answer  brief  of  appellee, 
that  the  complaint  is  based  upon  the  fraud  and  collusion  of 
the  appellee  Deckard  and  LaFayette  A.  Underwood.  In 
this  connection  it  is  not  necessary  to  repeat  what  we  have 
already  said  as  to  actions  in  which  the  groimd  for  the  com- 
plaint is  want  of  jurisdiction,  and  fraud  is  only  incident- 
ally involved.  The  complaint  avers,  and  the  court  has 
found,  that  the  appellants  were  infants,  and  that  without 
their  presence,  knowledge  or  consent  a  decree  was  prepared 
which  the  court  was  led  to  adopt,  and  which,  if  it  stands, 
will  deprive  them  of  their  property  and  any  compensation 
therefor.  Granted,  as  claimed  by  counsel,  that  an  infant 
owner  of  real  estate  may  maintain  partition,  and  have  the 
appointment  of  a  commissioner  to  sell  if  the  land  is  not 
divisible,  it  does  not  follow  that  the  name  of  an  infant  may 
be  used  in  proceedings  in  court  without  any  authority,  and 
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that  then  such  infant  can  be  bound  by  a  decree  to  which 
he  never  assented. 

3.  The  special  findings  show  that  in  law  appellantd^ 
as  between  the  parties  to  this  action,  were  not  parties  to 
the  proceedings,  and  that  the  decree  is  a  nullity,  because 
there  was  no  jurisdiction  of  the  persons,  which  is  as  essential 
as  jurisdiction  of  the  subject-matter,  and  that,  after  appel- 
lee had  purchased  the  real  estate  of  the  parents  of  the  appel- 
lants, for  the  purpose  of  divesting  the  title  of  appellants, 
and  without  any  new  consideration  moving  from  the  appel- 
lee, and  without  any  consideration  moving  to  appellants, 
and  without  their  knowledge  or  consent,  appellee  secured 
the  decree  which  is  sought  to  be  set  aside.  Ice  v.  State, 
ex  rel  (1890),  123  Ind.  590;  Burnett  v.  Milnes  (1897), 
148  Ind.  230-234;  Brown  v.  Grove  (1888),  116  Ind.  84- 
86,  9  Am.  St.  823;  Oster  v.  Broe  (1903),  161  Ind.  113; 
Freeman,  Judgments  (4th  ed.),  §250.  Upon  the  facts 
found  the  conclusions  of  law  should  have  been  found  in 
favor  of  appellants. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  sustain  the  demurrers  to  the  third  and  sixth  para- 
graphs of  answer,  and  to  restate  the  conclusions  of  law  in 
favor  of  appellants. 


Case  v.  Huksh. 

[Ne.  4,722.    Filed  April  26,  1904.     Rehearing  denied  June  29,  1904. 

Transfer  denied  December  6,  1904.] 

1.  Pleading. — Demurrer. — Several. — Where,  to  a  complaint  in  three 
paragraphs,  the  defendant  demurred  *'to  each  paragraph  of  the  plain- 
tiff's complaint  on  the  ground  that  neither  of  said  paragraphs  states 
facts  sufficient  to  constitute  a  cause  of  action  against  him,"  such  de- 
murrer is  several,  and  it  is  error  to  overrule  such  demurrer  if  any 
imragraph  is  bad.    p.  212. 

2.  Fleaoiko. — Complaint, — Failure  to  Set  Out  Copy  of  Note. — De- 
murrer.— Error  in  Pleading  not  Cured  ly  Evidence. — Where,  in  an 
action  upon  a  promissory  note,  a  copy  of  such  note  is  not  set  out, 
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the  error  in  overruling  a  demurrer  to  such  complaint  can  not  bd 
cured  by  reference  to  the  bill  of  exceptions  containing  such  note  as 
introduced  in  evidence^  since  the  evidence  in  a  cause  is  given  to  es* 
tablish  the  truth  of  the  allegations  of  the  pleadings,  but  not  to  aid 
such  pleadings  in  stating  the  cause  of  action,    p.  213. 

From  Superior  Court  of  Allen  County;  0.  N.  Heaton, 
Judge. 

Action  by  John  C.  Hursh  against  Emillus  Case.  From 
a  judgment  for  plaintiff,  defendant  appeals.-    Reversed. 

W.  P.  Breen  and  /.  Morris^  Jr.,  for  appellant. 
W.  G.  Colerich,  K.  C.  Larwill  and  Ouy  Colerick,  for 
appellee. 

Bij\.CK,  J. — The  appellee's  complaint  contained  three 
paragraphs,  seeking  recovery;  the  first  upon  a  promissory 
note,  the  second  for  money  loaned,  and  the  third  for  work 
and  labor  done  and  performed. 

1.  The  appellant  has  assigned  as  error,  and  has  pre- 
sented for  our  consideration,  the  action  of  the  court  in 
overruling  his  demurrer  to  the  first  paragraph  of  the  com- 
plaint, the  one  based  upon  a  promissory  note.  This  para- 
graph does  not  set  out  a  copy  of  the  note,  and  though  it 
is  stated  in  the  body  of  the  pleading  that  a  copy  of  the  note 
"is  filed  herewith  and  made  a  part  of  this  complaint,"  it 
does  not  otherwise  appear  from  the  record  that  a  note  or  a 
copy  thereof  was  filed  as  an  exhibit.  The  paragraph  in 
question  not  only  does  not  disclose  the  form  of  the  note, 
but  also  does  not  fully  describe  the  contents  thereof. 

It  is  admitted  by  the  learned  counsel  for  the  appellee 
that,  because  of  this  failure  to  set  forth  or  exhibit  the  note, 
the  first  paragraph  of  the  complaint  was  not  sufficient  on 
demurrer;  but  it  is  contended  on  behalf  of  the  appellee 
that  the  demurrer  to  the  complaint  was  directed  against 
all  the  paragraphs  thereof  jointly,  and  jiot  to  each  para- 
graph separately,  and  that  there  could  be  no  available  error 
in  overruling  it,  as  the  sufficiency  of  some  of  the  paragraphs 
is  not  questioned.     The  demurrer  in  the  body  thereof  was 
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in  form  as  follows :  "The  defendant  Emillus  Case  demurs 
to  each  paragraph  of  the  plaintiff's  complaint  on  the  ground 
that  neither  of  said  paragraphs  states  facts  sufficient  to  con- 
stitute a  cause  of  action  against  him."  This  demurjrer,  we 
think;  was  sufficient  to  enable  and  to  require  the  court  to 
apply  it  to  the  paragraphs  of  the  complaint  distributively. 
It  was  addressed  to  each  paragraph,  and  though  not  in 
every  respect  conforming  to  grammatical  rule,  it  attacked 
each  paragraph  on  the  ground  that  neither  of  them  stated 
facts  sufficient.  The  objection  that  it  was  joint  can  not 
be  sustained.  See  Terre  Haute,  etc,  B.  Co.  v.  Sherwood 
(1892),  132  Ind.  129,  17  L.  R.  A.  339,  32  Am.  St  239; 
Mitchell  V.  Stinson  (1881),  80  Ind.  324;  Indiana,  etc.,  B. 
Co.  V.  Dailey  (1887),  110  Ind.  76;  Funk  v.  Bentschler 
(1893),  134  Ind.  68;  Baltimore,  etc.,  B.  Co.  v.  Little 
(1897),  149  Ind.  167;  Silvers  v.  Junction  B.  Co.  (1873), 
43  Ind.  435,  and  cases  cited. 

2.  Again,  it  is  pointed  out  by  counsel  that  the  note  in 
suit  was  introduced  in  evidence,  and  is  set  forth  in  the  bill 
of  exceptions  containing  the  evidence,  in  the  record  before 
us,  and  it  is  claimed  that  therefore  the  error  in  overruling 
the  demurrer  to  the  first  paragraph  of  complaint  is  not  avail- 
able on  behalf  of  the  appellant.  This  claim  can  not  pre- 
vail, for  in  determining  the  question  involved  in  such  an 
assignment  of  error  the  evidence  can  not  be  resorted  to  by 
this  court  in  aid  of  the  pleading.  The  evidence  was  intro- 
duced to  enable  the  jury  to  find  upon  the  facts  in  issue,  and 
we  may  look  to  it  in  its  entirety  to  ascertain  whether  or 
not  it  was  sufficient  to  sustain  the  verdict,  but  evidence  of  a 
fact  in  the  record  on  appeal  is  not  to  be  regarded  by  the 
appellate  tribunal  in  passing  upon  a  ruling  on  a  demurrer 
to  a  pleading,  as  a  fact  established,  but  only  as  evidence; 
the  province  of  determining  what  it  proves  belonging  to  the 
triors  of  the  facts.  If  the  existence  of  a  fact  has  been 
specially  found  from  the  evidence  by  the  court  or  the  jury 
trying  the  facts,  it  may  be  said  that  such  fact  is  to  be 
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regarded  by  the  court  on  appeal  as  established  for  the  pur- 
poses of  the  case  other  than  in  the  investigation  of  the  ques- 
tion whether  the  finding  was  sufficiently  sustained  by  the 
evidence.  We  therefore  can  not  decide  that  an  essential 
fact  omitted  in  pleading  existed  because  it  appears  in  evi- 
dence. This  conclusion  has  been  many  times  stated  in  the 
published  decisions. 

The  verdict  in  this  case  was  general,  without  any  special 
findings  in  answer  to  interrogatories.  The  amount  was 
larger  than  could  have  been  recovered  properly  on  the  first 
paragraph  of  the  complaint  alone.  In  the  complaint  it  was 
alleged  that  the  note  provided  for  the  payment  of  attorney's 
fees,  but  it  does  not  appear  from  the  complaint  that  any 
standard  for  determining  the  amount  thereof  was  stated  in 
the  note.  There  was  an  answer  in  denial  of  each  paragraph 
of  the  complaint,  an  answer  of  payment  addressed  to  the 
whole  complaint,  and  an  answer  that  the  note  was  executed 
without  consideration.  There  was  also  an  answer  of  set-off 
to  all  the  claims  in  the  complaint.  It  is  plain  that  we  can 
not  determine  with  proper  certainty  what  sum,  if  any, 
entered  into  the  amount  of  the  verdict,  or  ought  to  have 
been  included  therein,  upon  the  note.  We  can  not  say  that 
the  ruling  upon  the  demurrer  was  harmless. 

The  other  paragraphs  of  the  complaint  have  not  been 
examined  by  us  with  reference  to  their  sufficiency,  no  ques- 
tion thereon  having  been  suggested  by  counsel  for  the  appel- 
lant in  their  briefs. 

The  judgment  is  reversed,  with  instruction  to  the  court 
below  to  sustain  the  appellant's  demurrer  to  the  first  para- 
graph of  complaint. 
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Chicago,  Indianapolis  &  Louisville  Railway 
Company  v.  Wicker,  Administratrix. 

[No.  4,752.     Filed  December  7,  1904.] 

1.  Trial. — InHructions, — Evidence. — An  instruction,  in  an  action  by 
an  administratrix  against  the  defendant  for  damages  for  the  death  of 
her  decedent,  stating  that  the  jury  "may  consider  what  facts  have 
been  proved,  and  to  that  end  may  consider  what  facts  the  parties 
have  attempted  to  prove,"  and  that  if,  "taking  the  evidence  as  a  whole, 
you  find  that  the  plaintiff  has  sustained  the  material  allegations  of 
her  complaint,  ♦  ♦  ♦  you  should  find  for  the  plaintiff,"  is  errone- 
ous, since  the  jury  must  confine  its  deliberations  to  the  evidence  in 
the  case,  and  since  the  defendant  had  the  burden  of  proving  contribu- 
tory negligence,  and  while  the  plaintiff  may  have  proved  her  com- 
plaint, the  defendant  may  have  proved  such  affirmative  defense  of 
contributory  negligence,  thus  defeating  such  cause  of  action,     p.  215. 

From  Greene  Circuit  Court  ]  0.  B,  Harris,  Judga 

Action  by  Mary  E.  Wicker,  as  administratrix  of  the 
estate  of  Elmer  J.  Wicker,  deceased,  against  the  Chicago, 
Indianapolis  &  Louisville  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Reversed. 

E.  C.  Field,  H.  R.  Kurrie  and  W.  Y.  Moffltt,  for  appel- 
lant. 

S.  B.  Lowe,  T.  J.  Brooks  and  W.  F.  Brooks,  for  appellee. 

RoBY,  J. — Action  to  recover  damages  on  account  of  the 
death  of  Elmer  Wicker,  alleged  to  have  been  the  result  of 
negligence  on  the  part  of  the  appellant.  Trial  by  jury,  ver- 
dict for  »$3,500,  with  an.swers  to  interrogatories,  and  judg- 
ment upon  the  verdict. 

1.  Appellant's  motion  for  a  new  trial  was  overruled,  and 
such  action  is  made  the  basis  of  an  assignment  of  error. 
One  ground  for  a  new  trial  stated  in  the  motion  was  the 
giving  of  instruction  number  two  requested  by  appellee. 
This  instruction,  as  given,  was  in  terms  as  follows :  "The 
burden  rests  upon  tlie  plaintiff  to  prove  the  material  facts 
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averred  in  the  complaint.  You  may  consider  what  facts 
have  been  proved,  and,  to  this  end,  you  may  consider  what 
facts  the  parties  have  attempted  to  prove.  Where  the  plain- 
tiff has  offered  evidence  to  prove  a  point,  and  the  defraid- 
ant  has  offered  evidence  to  disprove  it,  you  will  then  weigh 
all  the  evidence  on  such  point,  and  determine  the  point 
in  favor  of  the  party  whose  evidence  you  find  has  the 
greatest  weight  as  affecting  such  point ;  and  if,  upon  weigh- 
ing the  whole  evidence,  you  find  that  the  plaintiff  has  not 
made  her  case  out  by  a  fair  preponderance  of  the  evidence, 
your  verdict  should  be  for  the  defendant,  but  if,  taking  the 
evidence  as  a  whole,  you  find  that  the  plaintiff  has  sus- 
tained the  material  allegations  of  her  complaint  by  a  fair 
preponderance  of  the  eyidence,  then  you  should  find  for  the 
plaintiff,  and  assess  such  damages  as  will  adequately  and 
reasonably  compensate  decedent's  next  of  kin  for  the  loss 
sustained  by  his  death."  By  it  the  jury  were  told  that,  to 
determine  what  facts  had  been  proved,  they  might  consider 
what  facts  the  parties  had  attempted  to  prove.  The  instruc- 
tion was  radically  wrong.  Juries  are  apt  enough  to  con- 
sider matters  outside  of  the  evidence  without  being  directed 
to  do  so  by  the  court.  At  the  time  the  cause  was  tried 
the  burden  of  proving  contributory  negligence  was  upon  the 
defendant.  It  folldws  that  the  instruction  was. wrong,  in 
that  it  directed  the  jury  to  find  for  the  plaintiff  if  the  mate- 
rial allegations  of  her  complaint  had  been  sustained; 
ignoring  the  question  of  contributory  negligence,  proof  of 
which,  having  been  made  by  the  defendant,  might  have 
been  sufficient  to  defeat  the  action,  although  the  allegations 
of  the  complaint  had  been  proved.  The  instruction  is 
otherwise  defective,  and,  after  very  mature  consideration, 
we  are  of  the  opinion  that  the  error  in  giving  it  is  one 
which  ought  not  to  be  condoned. 

Judgment  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  sustain  appellant's  motion  for  a  new  trial,  and 
for  further  consistent  proceedings. 
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Bichcreek  v,  Buasell. 


RicHCBEEK  V.  Russell  et  al. 

[No.  54213.     Filed  December  7,  1904.] 

1.  EjEcniEiVT. — Title. — Burden  of  Shotoing. — Oeneral  Denial. — De- 
fenaes  Admissible  Under, — In  ejectment  the  plaintiff  must  recover 
upon  the  strength  of  his  own  title,  and,  if  he  claim  under  a  sale  on 
execution,  he  must  show  a  valid  judgment,  execution  or  decree  and 
deed,  f^nd  any  defense,  legal  or  equitable,  under  the  statute,  may  be 
given  under  the  general  denial,    p.  227. 

2.  JuDGMEiVT. — Facts  Included  not  Alleged  in  Complaint, — Validity, — 
Where  a  complaint  contains  no  allegation  as  to  the  indivisibility  of 
real  estate  involved  in  an  action,  but  the  plaintiffs,  on  defendants' 
default,  take  judgment  showing  such  real  estate  to  be  indivisible, 
and  ordering  a  sale  of  the  whole  property,  such  part  of  such  judg- 
ment is  void,  since  only  the  traversable  averments  are  admitted  on 
default,  and  such  question  was  not  in  isst^.     p.  228. 

3.  Same. — Invalid  in  Part, — Amount  Too  Great. — Costs  Too  Much.—^ 
Validity  of  Sale  Thereunder, — Where  real  estate  was  sold  under  an 
invalid  order  directing  it  to  be  sold  as  a  whole,  and  the  court  finds 
such  real  estate  was  susceptible  of  division,  and  where  such  judgment 
was  rendered  for  a  greater  sum  than  allowed  by  statute,  and  the  costs 
of  such  suit  were  improperly  taxed  too  high,  a  sale  made  under  such 
conditions  was  void.     p.  228. 

4.  Sai^es,— Execution, — Inadequacy  of  Consideration, — Where  real  es- 
state  of  the  value  of  $3,800  is  sold  on  execution  sale  for  $39.17,  such 
sale  can  not  be  upheld,  since  the  consideration  is  inadequate,    p.  229. 

5.  Judgment. — Setting  Aside, — Excusable  'Neglect. — Where  a  defend- 
ant was  sued  for  the  enforcement  of  a  street  assessment  lien,  and 
I>ending  such  action  she  sent  her  husband  to  pay  off  such  sum  as 
might  be  due  and  the  husband  called  upon  plaintifTs  attorney  and 
asked  to  pay  such  sum,  with  others,  but  by  oversight  plaintifTs  at- 
torney failed  to  include  the  assessment  upon  defendant's  lot,  and  the 
defendant  supposed  such  assessment  had  been  paid  until  after  the  year 
of  redemption  had  expired,  she  was  entitled  to  have  such  judgment 
set  aside  for  excusable  neglect,    p.  229. 

6.  Deeds. — Taw  Sales. — Validity. — Evidence. — Where  plaintiff  claims 
title  by  virtue  of  a  tax  deed  and  it  is  shown  that  defendant  lived  in 
the  county  and  had  personal  property  in  the  county  sufiicient  to  pay 
such  taxes;  that  the  treasurer  of  said  county  never  made  any  de- 
mand upon  her  for  payment  of  such  delinquent  tax ;  that  such  treas- 
urer never  filed  any  affidavit  that  a  demand  was  made ;  that  the  au- 
ditor of  such  county  did  not  post  notices  of  such  sale  at  the  court- 
house door  or  in  the  county  where  such  property  was  situated,  such 
tax  deed  is  insufficient  to  convey  title,  but,  by  statute,  does  convey  the 
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lien  of  the  State  for  such  taxes,  the  tax-title  deed  being  but  prima 
faxnc  evidence  of  the  facts  therein  set  out  and  the  regularity  of  such 
sale.     p.  229. 

7.  Judgment. — Collateral  Attack. — Superior  Court. — Three  Rooms. — 
Whether  Rooms  Constitute  One  or  Separate  Courts. — The  Superior 
Court  of  Marion  County  is  but  one  court,  though  consisting  of  three 
judges,  holding  court  in  separate  rooms,  and  a  judgment  rendered  in 
one  room  may  be  the  subject  of  a  direct  attack  in  another  room, 
p.  230. 

8.  Same. — Collateral  Attack. — Cross-Complaint. — Where  a  judgment 
is  rendered  and  the  plaintiff  therein  brings  another  suit,  involving 
matters  pertaining  to  such  judgment,  in  the  same  court,  the  defend- 
ant may,  by  cross-complaint,  attack  the  validity  of  such  judgment, 
.such  cross-complaint  being  in  the  nature  of  an  independent  action, 

^  and  a  direct  attack  on  such  judgment,     p.  231. 

9.  Liens. — Sale  of  Property  in  Payment. — Consideration. — Public 
Policy. — Where  a  lienee  forecloses  his  lien  and  at  the  sale  becomes 
purchaser  of  the  property  of  the  value  of  $3,800  for  $700,  such  sale 
will  be  set  aside,  since  it  is  contrary  to  the  policy  of  the  law  to  per- 
mit property  to  be  taken  without  reasonable  compensation,     p.  231. 

From  Superior  Court  of  Marion  County  (63,492);  V. 
G.  Clifford^  JudgQ  pro  tern. 

Action  by  Seth  M.  Richcreek  against  Mary  K.  Eussell 
and  another.  From  a  decree  for  defendant  Mary  K.  Rus- 
sell on  her  cross-complaint,  the  plaintiff  appeals.    Affirmed. 

J.  W.  Harper,  for  appellant. 

J.  T,  Lechlider  and  D.  A,  Myers,  for  appellees. 

CoMSTOCK,  C.  J. — This  action  is  founded  on  a  com- 
plaint in  ejectment,  and  was  commenced  by  the  appellant 
as  plaintiff,  and  tried  in  room  two  of  the  Marion  Superior 
Court,  the  lion.  Vincent  G.  Clifford  presiding  pro  tern. 

The  appellant  claims  that  he  is  tho  owner  in  fee  simple 
of  the  real  estate  described  in  the  complaint,  and,  as  such 
owner,  is  entitled  to  possession.  lie  claims  title  by  reason 
of  two  delinquent  tax  deeds  and  a  sheriff's  deed.  Tho 
sheriff's  deed  rests  on  a  decree  and  sale  in  cause  No. 
59,909,  tried  in  room  one  of  the  Marion  Superior  Court. 
Appellee  Mary  K.  Russell  claims  that  each  of  these  deeds 
is  invalid,  and  that  she  owtis  said  real  estate.    Mrs.  Russell, 
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as  defendant^  filed  a  general  denial,  and  subsequently,  at 
different  times,  filed  four  paragraphs  of  cross-complaint,  to 
the  first  of  which  a  demurrer  was  overruled  and  an  excep- 
tion entered.  There  was  a  special  finding  of  facts.  The 
appellant  claims  that  nothing  appears  in  any  or  all  of  these 
cro8S-<^omplaints  or  in  the  special  findings  that  can  defeat 
his  title  by  either  of  the  tax  deeds  or  the  sheriff's  deed, 
and  that  her  claim  of  defense  to  the  sheriff's  deed,  whether 
in  these  cross-complaints  or  in  the  special  findings,  is  in  the 
way  of  a  collateral  attack  on*a  judgment  in  another  action 
commenced  and  tried  in  another  court  of  undisputed  juris- 
diction and  the  sheriff's  sale  and  the  .deed  made  in  pur- 
suance of  such  judgment. 

In  her  paragraph  of  cross-complaint,  Mrs.  Russell  alleges 
that  she  owns  the  real  estate  in  question;  that  the  appel- 
lant's claim  of  title  rests  on  a  sheriff's  sale  to  him  imder  a 
decree  of  the  Marion  county  superior  court  in  cause  No. 
59,969,  room  one,  in  favor  of  the  Marion  Bond  Company ; 
that  at  the  time  of  such  judgment  plaintiff  had  no  legal 
existence;  that  before  said  decree  was  rendered  her  hus- 
band inquired  of  appellant,  who  was  the  manager  and  attor- 
ney for  said  company,  as  to  assessments  against  her  said 
real  estate  and  other  lots  owned  by  her ;  that  the  appellant 
gave  him  a  statement  of  the  assessments  against  his  prop- 
erty, which  he  paid,  informing  him  that  said  company  held 
no  other  assessments  against  either  of  them;  that,  relying 
on  this  information,  she  paid  no  further  attention  to  said 
cause  No.  59,969;  that  by  oversight  and  negligence  the 
appellant  failed  to  include  her  said  real  estate  in  said  state- 
ment ;  that  said  real  estate  was  worth  $4,000,  and  was  sold 
under  said  decree  for  $5.13  and  costs,  of  which  sale  she  had 
no  knowledge  until  the  year  for  redemption  had  expired; 
that  by  reason  of  these  facts  .the  judgment  of  foreclosure  is 
illegal  and  void,  and  should  be  set  aside,  and  that  she  be 
allowed  to  defend  against  said  claim. 

The  second  paragraph  of  cross-complaint  was  filed  on  the 
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2d  day  of  October,  1902,  within  two  years  after  judgment 
was  rendered  in  said  cause  No.  59,969.  The  Marion  Bond 
Company,  trustee,  and  appellant  Eichcreek  were  made  par- 
ties. She  seeks  to  be  relieved  from  said  judgment,  on  the 
ground  of  inadvertence,  surprise  and  eixcusable  neglect, 
under  §399  Bums  1901,  §396  R.  S.  1881.  It  is  also  alleged 
that  the  judgment  in  said  cause  No.  59,969  is  a  nullity  for 
the  reason  that  the  Marion  Bond  Company  had  no  legal 
existence. 

The  third  paragraph  of  cross-complaint  was  filed  the 
28th  day  of  April,  1903-  In  said  paragraph  the  facts 
stated  in  said  first  and  second  paragraphs  are  substantially 
repeated,  and  in  addition  it  is  alleged  that  the  decree  in 
said  cause  No.  59,969  was  for  $10.15  and  costs,  and  on  its 
face  shows  for  a  much  larger  sum  than  was  due  under  the 
law,  and  as  thus  rendered  is  in  fraud  of  her  rights;  that  the 
appellant,  either  by  oversight,  or  with  the  intention  to  de- 
fraud her  out  of  her  property,  omitted  to  state  to  her  hus- 
band that  the  alleged  corporation  held  the  alleged  assess- 
ments against  her;  that  the  judgment  and  decree  upon  the 
face  of  the  public  record  shows  that  the  same  was  illegal  and 
void,  and  under  the  same  sale  was  made  to  the  appellant ; 
that  within  a  year  after  the  sale  her  husband  redeemed  the 
real  estate  from  the  sheriff's  sale,  but  if  there  is  any  balance 
required  to  effect  a  complete  redemption  it  is  because  the 
appellant  fraudulently  omitted  to  state  to  her  the  full 
amount  required  for  that  purpose;  that,  in  any  event,  on 
the  24th  day  of  December,  1901,  prior  to  the  expiration  of 
the  year  of  redemption,  she  paid  said  Richcreek  a  part  of 
the  money  so  to  redeem  it,  and  that,  in  good  conscience  and 
equity,  she  should  be  allowed  to  complete  the  redemption 
by  paying  the  balance ;  and  that  the  sheriff's  deed  should  be 
held  void  for  these  reasons,  and  set  aside. 

In  her  fourth  paragraph  of  cross-complaint  the  only  new 
matter  contained  is  that  the  sheriff  made  an  attempt  to  sell 
said  real  estate,   which   sale   is  illegal  and  void  for  the 
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reason  that  the  sheriff  did  not  offer  to  sell  the  same  in 
parcels,  but  only  offered  the  entire  lot,  the  value  of  which 
was  fat  in  excess  o'f  the  amount  of  said  judgment,  being 
Worth  $4,500 ;  that  said  lot  was  susceptible  of  division,  and 
fortv  feet  could  have  been  sold  off  the  west  end,  which  was 
worth  $20  a  front  foot,  without  injuring  the  balance  of  the 
property,  which  would  be  more  than  sufficient  to  pay  said 
judgment;  that  appellant  had  full  knowledge  of  the  fact 
that  said  lot  was  susceptible  of  division;  that  she  had  no 
knowledge  of  the  sale  until  after  the  year  for  redemption 
had  expired;  and  that  her  husband  paid  said  judgment 
before  said  time. 

The  prayer  to  each  paragraph  may  be  generally  stated 
as  asking  that  the  judgment  be  declared  null  and  void  and 
set  aside;  that  appellee  be  permitted  to  pay  appellant's 
-claim  with  interest,  etc. ;  that  her  title  to  the  property  in 
question  be  quieted,  and  for  other  proper  relief.  The  case 
was  put  at  issue  by  general  denial  of  the  first,  second,  third 
and  fourth  paragraphs  of  said  cross-complaint. 

The  court  made  in  substance  the  following  special  find- 
ing of  facts :  In  the  year  1883  the  defendant  Mary  K.  Rus- 
sell, wife  of  the  defendant  Isaac  Russell,  became  owner  in 
fee  simple  of  the  real  estate  described  in  the  complaint, 
from  which  time  to  the  present  she  and  her  codefendant 
have  been  in  poflsession  of  and  occupying  the  same  as  a 
residence;  that  said  lot  is  located  at  the  southwest  corner 
of  Seventeenth  street  and  Ashland  avenue,  in  the  city  of 
Indianapolis;  that  the  value  of  the  whole  of  said  lot  and 
improvements  is  now,  and  has  been  for  three  years  last 
past,  $3,800 ;  that  the  west  portion  of  said  lot  is  worth  $15 
per  front  foot,  fronting  on  Seventeenth  street;  that  said 
lot  is  susceptible  of  division,  and  could  have  been  sold  in 
parcels  without  material  injury  to  the  value  of  the  whole; 
that  the  taxes  against  said  real  estate  for  the  years  1895, 
1896  and  1897  were  not  paid  and  became  delinquent,  and 
for  said  delinquent  taxes  said  real  estate  was  sold  on  the 
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11th  day  of  February,  1898,  to  William  B.  Austin  at  a 
delinquent  tax  sale  for  $137.43 — $2  being  for  poll-tax 
assessed  against  Isaac  Russell — and  the  auditor  of  said 
Marion  county  executed  to  him  a  certificate  of  purchase; 
that  on  the  25th  day  of  August,  1900,  said  real  estate  not 
having  been  redeemed,  said  auditor  executed  to  said  Austin 
a  tax  deed  conveying  said  real  estate  to  said  Austin;  that 
said  deed  was  duly  executed,  and  was  recorded  in  the  re- 
corder's office  of  said  county  before  delivery,  and  the  fee 
for  recording  the  same  was  paid  by  said  William  B.  Aus- 
tin ;  that  said  deed  was  in  the  form  provided  by  law,  as 
nearly  as  the  case  would  admit;  that  on  the  28th  day  of 
February,  1902,  the  said  Austin  and  his  then  wife,  for  a 
valuable  consideration,  conveyed  said  real  estate  to  the 
plaintiff  by  a  quitclaim  deed,  which  was  duly  recorded  on 
the  1st  day  of  March,  1902,  in  the  recorder's  office  of  said 
county;  that  the  taxes  against  said  real  estate  for  1898  and 
1899  were  not  paid  and  became  delinquent,  and  for  said 
last-named  delinquent  taxes  said  real  estate  was  again  sold 
at  a  delinquent  tax  sale  to  H.  E.  Fosdick  on  the  12th  day 
of  February,  1900,  for  $92.37,  and  the  auditor  of  said 
Marion  county  executed  to  him  a  certificate  of  said  pur- 
chase; that  afterwards  said  Fosdick  assigned  said  certificate 
to  the  plaintiff,  who,  on  the  13th  day  of  February,  1902, 
produced  the  same  to  said  auditor,  and  thereupon  said 
auditor  executed  to  the  plaintiff  a  deed  of  conveyance  of 
said  real  estate ;  that  said  lastrnamed  tax  deed  was  duly  exe- 
cuted by  said  auditor  and  witnessed  by  the  then  treasurer 
of  said  county,  and  was  recorded  in  the  recorder's  office  of 
said  Marion  county  before  delivery,  and  the  fee  for  record- 
ing the  same  was  paid  by  the  plaintiff,  and  the  same  was  in 
form  as  provided  by  the  tax  law  of  the  State,  as  nearly  as 
the  case  would  admit. 

That  the  said  Richcreek  paid  the  following  amounts, 
additional  taxes,  upon  said  lot,  to  wit:  On  January  23, 
1902,  tax  for  1900,  amount,  $48.81;  on  April  26,  1902,  the 
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first  half  of  the  taxes  for  1901,  amounting  to  $21.84;  on 
October  21,  1902,  the  second  half  of  the  taxes  for  1901, 
amounting  to  $21.84;  on  April  11,  1903,  the  first  half  of 
the  taxes  for  1902,  amounting  to  $25.59;  that  in  addition 
to  the  taxes  he  also  paid  municipal  assessments  for  sewer 
and  street  improvements  against  said  lot :  On  February  10, 
1901,  $36.36;  April  15,  1902,  an  assessment  for  $24.90; 
January  20,  1903,  an  assessment  of  $4.22;  that  said  real 
estate  was  not  redeemed  from  said  last-named  tax  sale; 
that  the  defendant  Mary  K.  Russell  is,  and  at  all  times 
for  more  than  twenty  years  has  been,  the  owner  in  her  own 
right  and  in  possession  of  personal  property  of  the  value 
of  $600,  consisting  of  piano,  household  goods  and  furni- 
ture, located  in  said  residence  on  said  lot  occupied  by  her; 
that  the  treasurer  of  said  Marion  county  has  never  in  per- 
son or  by  deputy  made  any  demand  upon  her  for  the  pay- 
mpnt  of  any  delinquent  taxes,  due  from  her  on  the.  sale 
set  out  in  said  findings;  that  there  was  no  affidavit  or 
verified  statement  in  the  treasurer's  office  showing  that  any 
demand  was  ever  made  upon  her  for  the  payment  of 
delinquent  taxes,  or  for  the  distraint  of  her  personal 
property  therefor;  that  when  the  delinquent  list  was 
made  by  the  auditor,  upon  which  said  tax  sale  oc- 
curred, no  affidavit  or  verified  showing  was  made  or  pre- 
sented by  the  auditor  that  any  call  had  been  made  or 
notice  given  to  Mary  K.  Russell  of  delinquent  taxes,  or  any 
demand  for  personal  property  for  the  payment  of  the  same, 
or  that  the  treasurer  of  said  county  had  diligently  sought 
for  and  had  been  unable  to  find  any  personal  property 
from  which  to  collect  said  taxes;  that  the  auditor  of  said 
county  did  not  post  or  cause  to  be  posted  at  the  door  of 
the  court-house,  or  anywhere  else  in  Marion  county,  any 
notice  whatever  of  the  delinquent  tax  sales  herein  foimd; 
nor  was  any  notice  posted  in  said  county  showing  that  the 
lot  in  question  was  delinquent  for  nonpayment  of  taxes, 
or  that  Mary  K.  Russell  owed  any  taxes  whatever,  or  that 
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her  property  was  liable  for  sale  for  any  tax  claims  due 
thereon  for  any  or  either  of  the  years  of  sales  for  which 
said  lot  was  sold  for  taxes. 

That  the  plaintiff  Seth  M.  Kichcreek,  acting  as  the  attor- 
ney for  the  Marion  Bond  Company,  trustee,  and  who  was 
also  president  of  said  company,  as  such  attorney,  com- 
menced an  action  in  the  Superior  Court  of  Marion  county, 
Indiana,  on  February  2,  1900,  wherein  the  Marion  Bond 
Company,  trustee,  was  plaintiff,  and  Minnie  A.  Boyd,  Fran- 
cis M.  Stoop,  Mary  K.  Eussell  and  others  were  defendants, 
said  cause  being  No.  59,969 ;  that  said  cause  was  brought 
for  the  purpose  of  enforcing  a  sprinkling  assessment 
against  separate  pieces  of  property  owned  by  the  defend- 
ants severally;  that  all  of  said  defendants  were  notified 
of  the  pendency  of  said  action  by  service  of  sunmions  ex- 
cept the  defendant  Francis  M.  Stoop ;  that  on  October  18, 
1900,  the  plaintiff  in  said  cause  dismissed  the  same  as  to 
all  of  said  defendants  except  Mary  K.  Russell,  Isaac  Rus- 
sell and  Francis  M.  Stoop,  and  that  no  part  of  the  court 
costs  in  said  action  was  taxed  against  the  plaintiff  the 
Marion  Bond  Company,  trustee,  as  the  result  of  the  dis- 
missal aforesaid;  that  on  said  18th  day  of  October,  1900, 
a  judgment  was  rendered  in  said  cause  against  said  lot 
number  nine  owned  by  Mary  K.  Russell,  and  enforcing  a 
sprinkling  assessment  against  the  same,  as  shown  by  said 
decree,  amounting  to  the  sum  of  $5.13,  and  the  further  sum 
of  $5.73  as  attorney's  fees  thereon;  that  the  judgment  in 
said  cause  No.  59,969  was  rendered  upon  the  default  of  all 
the  defendants ;  that  the  complaint  in  said  cause  contained 
no  allegations  or  averments  that  said  lot  number  nine  was 
not  susceptible  of  division,  or  that  it  could  not  be  sold  in 
parcels,  but  that  the  decree  rendered  found  that  said  lot 
number  nine  was  not  suspectible  of  division,  and  that  it 
should  be  sold  as  a  whole,  without  relief  from  valuation,  or 
appraisement  laws;  that  said  decree  did  not  find  the 
amount  of  the  costs  or  apportion  them  among  the  several 


NOVEMBER  TERM,  1904— Vol.  34.         225 


Bichcreek  v.  Bnssell. 


defendants  and  the  plaintiff;  that  a  certified  copy  of  the 
decree  was  issued  to  the  sheriff  of  Marion  county,  and  on 
January  19,  1901,  the  sheriff  sold  lot  number  nine  as  a 
whole,  without  first  offering  a  less  portion  of  the  same,  to  . 
the  plaintiff  in  this  action,  Seth  M.  Richcreek ;  that  at  the 
time  said  Richcreek  purchased  said  property  at  said 
sheriff's  sale  he  was,  and  always  has  been,  the  attorney  for 
the  plaintiff  in  that  cause ;  that  the  clerk  of  the  court  erro- 
neously and  inajdvertently  taxed  the  costs  against  said  lot 
number  nine,  owned  by  Mary  K.  Russell,  at  $26.36, 
whereas  the  proper  amount  of  costs  that  should  have  been 
taxed  by  the  clerk  was  $16.50;  that  the  sheriff's  sale  was 
made  for  a  sum  in  addition  to  the  judgment  and  costs 
properly  taxed  of  $9.86  wrongfully  and  erroneously  taxed. 
That,  a  short  time  prior  to  the  rendering  of  the  judgment 
in  said  cause  No.  59,969,  the  defendant  Isaac  Russell,  act- 
ing for  himself  and  his  wife  Mary  K.  Russell,  visited  the 
ofBce  of  the  plaintiff  Richcreek,  and  made  inquiries  as  to 
the  amount  of  assessments  which  he,  the  said  Richcreek, 
had,  either  for  himself  or  the  Marion  Bond  Company, 
against  his  property,  meaning  thereby  to  inquire  for  all 
assessments  against  himself  and  his  wife,  and  supposing 
he  was  so  understood;  that  said  Richcreek,  in  response  to 
such  request,  gave  him  the  amount  of  the  assessments 
against  his  property  individually,  which  was  paid;  that 
the  Russells,  believing  that  they  had  paid  the  assessments 
due  upon  the  property  in  said  cause  No.  59,969,  paid  no 
further  attention  to  the  action ;  that  neither  of  the  Russells 
had  any  actual  knowledge  of  the  rendition  of  the  judgment 
against  said  lot,  and  had  no  actual  knowledge  of  the 
sheriff's  sale  in  such  judgment,  until  after  the  year  for  re- 
demption had  expired ;  that  the  plaintiff  purchased  the  real 
estate  described  in  the  complaint  at  the  sheriff's  sale  on 
the  12th  day  of  January,  1900,  for  $37.19,  and,  having 
paid  the  amount  of  the  bid,  the  sheriff  executed  and  de- 
VoL.  34—15 
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livered  to  him  a  certificate  of  sale  of  said  real  estate  in  due 
form,  said  real  estate  being  at  that  time  worth  $3,800 ;  that 
on  the  21st  day  of  January,  1902,  said  property  not  hav- 
ing been  redeemed,  the  sheriff  of  Marion  county  executed 
a!nd  delivered  to  Seth  M.  Richcreek  a  sheriff's  deed  convey- 
ing to  him  the  real  estate  described  in  the  complaint ;  that 
said  deed  was  in  due  and  legal  form,  and  duly  recorded  in 
the  office  of  the  recorder  of  Marion  county  on  the  29th  day  of 
January,  1902 ;  that 'the  rental  value  of  said  real  estate  on 

and  since  the  21st  day  of ,  1902,  has  been  $20  per 

month,  making  a  total  sum  to  date  of  $ ;  that  plain- 
tiff has  not  transferred  or  conveyed  his  interest  in  said  real 
estate ;  that  before  this  action  was  commenced  the  plaintiff 

demanded  of  both  tlie  defendants  possession  of  the  real 

estate. 

Upon  the  foregoing  finding  of  facts  the  court  stated  con- 
clusions of  law  as  follows:  (1)  That  said  tax  deeds  are 
insufficient  to  convey  a  fee  simple  title  to  the  grantee;  (2) 
that  the  plaintiff  Seth  M.  Richcreek  holds  a  good  and  valid 
lien  against  the  property  described  in  tlie  complaint  for 
taxes  paid,  penalties,  interest,  expenses  » necessarily  in- 
curred in  the  execution  and  recording  of  deeds,  and  street 
and  sewer  assessments  paid  by  him,  in  the  sum  of  $665.15 ; 
(3)  that  the  sheriff's  sale  made  in  cause  ISTo.  59,969  is 
illegal  and  void,  and  should  be  set  aside,  annulled  and  held 
for  naught;  (4)  that  the  cross-complainant  Mary  K.  Rus- 
sell, upon  the  payment  of  the  sum  due  to  the  plaintiff, 
under  his  tax  liens  and  said  judgment,  within  sixty  days, 
is  entitled  to  have  the  title  to  said  lot  described  in  the  com- 
plaint quieted  in  her;  (5)  that  upon  such  payment  a  com- 
missioner shall  be  appointed  in  this  cause  to  convey  by  deed 
to  her  whatever  apparent  interest  said  Richcreek  may  hold 
against  said  lot  by  virtue  of  said  tax  debts. 

TTpon  the  foregoing  Conclusions  of  law,  the  court  rend- 
ered judgment  in  substance  as  follows :  That  the  tax  deeds 
are  invalid  and  convey  no  title  to  the  respective  grantees; 
that  the  appellant  holds  a  lien  against  said  real  estate  on 
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account  of  said  tax  sales  and  deeds,  for  taxes,  interest,  etc., 
in  the  sum  of  $665.15;  that  the  sheriff's  sale  made  under 
the  decree  in  said  cause  No.  59,969,  so  far  as  it  affects  said 
real  estate,  is  illegal  and  void,  and  is  set  aside;  that  the 
appellant  holds  a  valid  lien  against  said  real  estate  by  rea- 
son of  the  judgment  and  cost  in  said  cause  No.  59,969,  and 
that  Mary  K.  Eussell  be  and  is  permitted  to  satisfy  said 
judgment  by  paying  the  amount  thereof,  with  interest  and 
costs,  within  sixty  days;  that  on  paying  the  costs  of  this 
proceeding,  and  said  $665.15,  and  interest  thereon,  and 
the  sum  required  to  satisfy  the  judgment,  interest  and  costs 
in  said  cause  No.  59,969,  within  sixty  days  after  the  ren- 
dition of  this  judgment,  Mary  K.  Eussell  shall  be  entitled 
to  have  the  title  to  said  real  estate  quieted  in  her,  and  if 
she  fail  to  pay  these  liens  within  sixty  days  said  real  estate 
shall  be  sold  to  satisfy  the  same. 

Appellant  claims  that  the  trial  court  erred:  (1)  In 
overruling  his  demurrer  to  the  first  paragraph  of  the  cross- 
complaint;  (2)  in  the  first,  third  and  fourth  conclusions 
of  law;  (3)  in  sustaining  appellees'  motion  for  a  judg- 
ment; (4)  in  adjudging  that  said  tax  deeds  are  invalid; 
(5)  in  adjudging  that  said  sheriff's  sale  is  illegal  and 
should  be  set  aside,  and  that  Mary  K.  Russell  be  permitted 
to  satisfy  the  judgment  under  which  said  sale  was  made  by 
paying  the  amount  due,  with  interest  and  costs  thereon, 
Avithin  sixty  days;  (6)  in  adjudging  that  Mary  K.  Russell, 
on  paying  said  sum  of  $665.15,  and  interest  thereon,  and 
the  costs  of  this  proceeding,  and  the  sum  required  to  satisfy 
said  judgment,  interest  and  costs,  rendered  in  cause  No. 
59,969,  within  sixty  days  after  the  rendition  of  this  judg- 
ment, shall  be  entitled  to  have  the  title  to  said  real  estate 
quieted  in  her. 

1.  Appellant  must  recover,  if  at  all,  upon  the  strength 
of  his  own  titla  §1069  Burns  1901,  §1057  R.  S.  1881. 
The  burden  is  upon  him  to  show  his  title.  "To  prove  title 
by  sale  on  execution,  or  order  of  sale,  the  purchaser  must 
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show  a  valid  judgment,  an  execution  or  order  of  sale,  and 
deed."  Indianapolis,  etc.,  R.  Co.  v.  Center  Tp.  (1895), 
143  Ind.  63^  and  cases  cited.  In  an  action  of  ejectment 
under  an  answer  of  general  denial  ^^e  defendant  shall  be 
permitted  to  give  in  evidence  every  defense  to  the  action 
that  he  may  have,  either  legal  or  equitable*"  §1067  Bums 
1901,  §1055  E.  S.  1881.  Tinder  this  provision  of  the  stat- 
ute appellees  had  the  right  to  attack  the  judgment  by  virtue 
•of  which  the  sheriff's  sale  was  made,  and  show  that  it  was 
invalid. 

2.  The  special  findings  show  that  the  judgment  in  said 
cause  !N'o.  59,969  was  rendered  on  default  against  appel- 
lees ;  that  the  complaint  did  not  allege  that  the  lot  in  ques- 
tion was  not  susceptible  of  division,  or  that  it  could  not  be 
sold  in  parcels,  but  the  decree  provided  that  the  property 
should  be  sold  as  a  whole,  and  that  it  was  not  susceptible 
of  division.  Only  traversable  averments  in  a  complaint  are 
admitted  by  default.  Briggs  v.  Sneghan  (1873),  45  Ind. 
14;  Unfried  v.  Heberer  (1878),  63  Ind.  67.  A  judgment 
on  matters  not  in  issue  is  erroneous.  Koons  v.  First  Nat. 
Bank  (1883),  89  Ind.  178.  Every  fact  on  which  a  judg- 
ment rests  must  be  averred.  Day  v.  Watts  (1884),  92  Ind. 
442;  Nicholson  v.  Caress  (1881),  76  Ind.  34.  It  follows 
that  that  part  of  the  decree  in  said  cause  No.  59,969  direct- 
ing said  lot  to  be  sold  as  a  whole  was  without  the  issue,  and 
that  the  sale  as  a  whole,  without  offering  the  same  in  par^ 
eels,  was  illegal  and  void.  Bardeus  v.  Huber  (1873),  45 
Ind.  235. 

3.  It  is  specially  found  in  the  case  at  bar  tiiat  said  lot 
is  susceptible  of  division,  and  that  sixty-five  feet  of  the  rear 
thereof  is  more  than  sufficient  to  pay  the  amount  of  the 
claim  in  suit.  As  the  judgment  rendered  was  for  an 
amount  greater  than  that  allowed  by  statute,  and  the  sale 
made  for  a  sum  in  addition  to  the  judgment  and  costs  prop- 
erly taxed  of  $9.86,  costs   wrongfully  and   erroneously 
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taxed,  this  makes  said  sale  void*    Key  v.  Ostrander  (1867)) 
29  Ind.  1 ;  Vail  v.  McKeman  (1863),  21  Ini  421. 

4.  Property  of  the  value  of  $3,800  was  sold  for  $39.17, 
In  Banks  v.  Bales  (1861),  16  Ind.  423,  real  estate  of  the 
value  of  $500  was  sold  for  less  than  $50,  and  the  court  held 
that  the  sale  could  not  be  upheld. 

5.  The  facts  found  show  such  mistake,  inadvertence, 
surprise  or  excusable  neglect  as  warranted  the  trial  court  in 
setting  aside  the  sheriff's  deed  under  §399  Bums  1901, 
§396  R  S.  1881. 

6.  Appellant's  claim  of  title  through  the  tax  deeds  can 
only  be  upheld  upon  the  ground  that  the  law  has  been  com- 
plied with.  A  tax  deed  is  only  prima  facie  evidence  of  the 
regularity  of  the  sale  of  the  premises.  §8624  Bums  1901, 
§6473  Homer  1901,  Acts  1891,  p.  199,  §206. 

Where  the  law  is  not  complied  with,  the  sale  conveys  no 
title.  Where  there  is  personal  property  primarily  liable  for 
the  payment  of  taxes,  it  must  be  exhausted  before  proceed- 
ing against  the  real  estate.  Hannah  v.  Collins  (1884),  94 
Ind.  201;  Morrison  v.  Bank  of  Commerce  (1882),  81  Ind. 
335;  Schrodt  v.  Deputy  (1882),  88  Ind.  90;  State,  ex  rel, 
V.  Casteel  (1887),  110  Ind.  174;  MiUikan  v.  Patterson 
(1883),  91  Ind.  515. 

Section  8571  Bums  1901,  Acts  1891,  p.  199,  §153,  enu- 
merates the  specific  duties  of  the  county  treasurer  and 
county  auditor  with  reference  to  demand  and  distraint  of 
personal  property  for  collecting  taxes,  namely;  (1)  Make 
a  delinquent  list;  (2)  list  must  be  certified  to  be  correct; 
(3)  must  call  on  every  taxpayer,  and  demand  payment  and 
distrain  personal  property,  etc.;  (4)  if  imable  to  collect, 
must  make  return  showing  diligent  search. 

Section  8572  Bums  1901,  Acts  1891,  p.  199,  §154,  for- 
bids the  co\mty  auditor  to  credit  the  county  treasurer  with 
any  uncollected  delinquencies  unless  the  treasurer  shall 
show  by  return,  verified  by  his  oath,  that  he  diligently 
sought  for  personal  property  to  pay  the  tax. 
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Sections  8001,  8602  Bums  1901,  Acts  1891,  p.  199, 
§§183,  184,  declare  the  duty  of  the  auditor  in  making  de- 
linquent lists,  and  require  him  to  certify  to  the  correctness 
thereof,  and  to  cause  a  copy  of  such  list  to  be  posted  on  the 
door  of  the  court-house,  and  also  in  some  public  and  con- 
spicuous place  in  €>ach  township,  and  to  state  the  time  and 
terms  of  sale,  etc.  The  special  findings  show  that  none  of 
these  requirements  of  the  statute  have  been  complied  with. 

A  tax  deed  vests  title  only  when  all  of  the  requirements 
of  the  law  have  been  complied  with  by  the  proper  officers 
charged  with  the  duty  of  assessing  and  collecting  taxes. 
Earle  v.  Simons  (1884),  94  Ind.  573.  The  law  distin- 
guishes between  sales  that  are  void  and  those  that  are  in- 
effectual to  convey  title.  "Our  cases  uniformly  hold- that  if 
a  taxpayer  has  personal  property,  a  sale  of  his  real  estate 
is  ineffectual  to  convey  title,  but  is  effectual  to  transfer  the 
lien.  State,  ex  rel.,  v.  Casteel,  supra.  See  §§8640,  8641 
Bums  1901,  Acts  1891,  p.  199,  §§222,  223. 

7.  Counsel  for  appellant  contends  that  the  judgment  at- 
tacked by  the  cross-complaint,  being  rendered  in  room  one 
of  the  superior  court  of  Marion  county,  was  rendered  in  an- 
other and  separate  jurisdiction  from  room  two,  in  which  the 
attack  was  made.  There  is  but  one  superior  court  in 
Marion  county.  It  consists  of  three  judges.  §1395  Bums 
1901,  §1342  R  S.  1881.  Sections  1400-1404  Burns  1901, 
§§1347-1351  E.  S.  1881,  relate  to  the  terms,  adjourn- 
ments and  jurisdiction  of  but  one  court.  Section  1409 
Bums  1901,  §1356  R.  S.  1881,  provides  that  when  any  su- 
perior court  consists  of  more  than  one  judge  there  shall  be 
held  general  and  special  terms ;  that  a  general  term  may  be 
held  by  a  majority  of  the  judges  and  a  special  term  by  any 
one  or  more  of  them,  and  general  and  splxjial  terme,  or  one 
or  more  of  them,  may  be  held  at  the  same  time  as  the  judges 
of  the  court  may  direct,  and  whenever  such  term  or  terms 
are  held  they  shall  be  taken  and  deemed  to  be  held  by  the 
authority  and  direction  of  the  judges.     The  court  is  not 
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changed  by  a  change  of  judge  or  judges,  nor  its  jurisdiction 
thereby  affected. 

8.  The  cross-complaint  is  in  the  nature  of  an  independ- 
ent action  and  a  direct  attack  upon  the  judgment.  Appel- 
lee's right  is  the  basis  of  a  cross-action.  The  difference 
between  a  complaint  and  a  cross-complaint  is  that  the  former 
is  filed  by  the  plaintiff  and  the  latter  by  the  defendant. 

Appellant  claims  that  the  trial  court  was  without  author- 
ity to  give  appellee  sixty  days  in  which  to  pay  the  judgment 
entered.     This  action  was  w^arramted  by  §8641  Bums  1901. 

The  special  findings  have  been  set  out  at  perhaps  greater 
length  than  absolutely  necessary.  This  has  been  done  for 
the  purpose  of  more  clearly  shoAving  the  features  of  the  case 
than  woiild  appear  from  a  briefer  summary,  and  renders  ex- 
tended comment  upon  the  facts  unnecessary. 

9.  The  trial  court  reached  a  correct  conclusion,  the  rec- 
ord disclosing  no  reversible  error.  The  dispossession  of  the 
appellee  of  her  home  under  the  circumstances  would  be  a  re- 
proach to  the  law.  The  judgment  provided  for  the  pay- 
ment to  appellant  of  all  that  he  had  invested,  with  interest 
Jiiereon.  It  does  not  4ind  should  not  give  him  property  of 
the  value  of  $3,800  for  less  than  $700. 

Judgment  affirmed. 


King  et  al.  v.  Board  of  Commissioners  of 

THE  County  of  Martin. 

[No.  4,9G0.     Filed  December  8,  1904.] 

1.  Highways. — Free  Oravel  Roads, — Cost  of  Building. — Who  lAablc, 
— ^The  indebtedness  created  by  the  construction  of  a  free  gravel  road 
is  not  that  of  the  county  or  township,  but  of  the  persons  assessed  for 
the  construction  thereof,     p.  233. 

2.  MAin)AMUS. — Free  Oravel  Roads, — Payment  for  Construction, — 
Board  of  Commissioners. — Where  contractors  have  built  a  free  gravel 
road  according  to  plans  and  specifications,  and  the  board  of  commis- 
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sioners  refuse  to  pay  for  such  work,  the  remedy  of  such  contractors 
is  mandamus  against  such  board,  and  not  a  suit  against  such  county 
for  the  recovery  of  the  sum  due.    p.  234. 

From  Orange  Circuit  Court ;  T.  B.  Bushirk,  Judge. 

Action  by  Carolus  C.  King  and  others  against  the  Board 
of  Commissioners  of  the  County  of  Martin.  From  a  decree 
for  defendant,  plaintiffs  appeal.    Affirmed. 

J.  A.  Padgett,  A,  J.  Padgett  and  McCormick  &  Qilker- 
8on,  for  appellants. 

Fahius  Gwin,  T,  J.  Brooks  and  W.  F.  Brooks,  for  ap- 
pellee. 

EoBY,  J. — The  question  for  decision  is  whether  appel- 
lants' complaint  stated  facts  sufGicient  to  constitute  a  cause 
of  action.  A  demurrer  to  it  was  sustained  in  the  trial 
court,  and,  tlie  plaintiff  refusing  to  plead  further,  judgment 
was  rendered  for  the  defendant. 

The  substance  of  the  complaint  is  that  appellants,  as 
partners,  on  December  9,  1898,  entered  into  a  written  con- 
tract with  the  board  of  commissioners  of  Martin  county 
for  the  improvement  of  certain  public  highways,  and  were 
to  receive  as  compensation  for  making  such  improvements 
$23,595.80;  that  the  work  was  to  be  done  in  accordance 
with  the  specifications  and  plans  on  file  in  the  auditor's 
office  of  said  county,  to  be  commenced  within  ten  days  after 
the  sale  of  bonds  by  the  treasurer,  to  be  completed  on  or  be- 
fore the  9th  day  of  September,  1899 ;  "that  thereafter,  on 
the day  of ,  1898,  said  board  of  com- 
missioners issued  the  bonds  of  said  county  for  and  in  the 
amount  of  $23,595.80  for  the  purpose  of  providing  funds 
out  of  which  to  pay  for  said  improvements,  which  bonds 
were  thereafter  sold  by  the  treasurer  of  said  county  for 
a  premium  of  $50,  and  the  proceeds  thereof  placed  in  the 
hands  of  said  treasurer  as  a  fund  for  such  purposa"  Plain- 
tiffs, within  the  time  specified,  commenced  said  work,  and 
thereafter  made  such  improvements,  and  completed  seven 
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out  of  eight  highways  specified  in  the  contract.  The  con- 
tract price  of  road  number  three  was  $3,750.54,  its  length 
12,382  feet  A  part  of  such  highway  was  to  be  graded  and 
improved  with  gravel  and  -stone,  a  culvert  constructed,  and 
a  part  thereof  graded  and  improved  "along  and  over  cer- 
tain parts  of  the  right  of  way  of  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company  at  points  between  the 
station  of  said  company  at  Shoals  and  the  station  at  Iron- 
ton."  PlaintifFs  commenced  the  work  of  improving  said 
road,  graded  8,882  feet,  put  on  stone  as  required  for  a  dis- 
tance of  6,300  feet,  did  work  on  the  remaining  3,500  feet  of 
said  road  to  the  value  of  $75,  and  were  proceeding  to  com- 
plete the  same,  when  said  railroad  company  instituted  an 
action  against  them,  which  resulted  in  a  perpetual  injunc- 
tion restraining  them  from  iiiterf ering  with  the  fiU  on  the 
right  of  way,  and  from  cutting  or  excavating  any  part 
thereof.  The  work  done  up  to  the  time  of  such  injunction 
was  of  the  value  of  $3,400.  "By  reason  of  said  injunction, 
without  any  fault  of  the  plaintiff,  they  were  unable  to  com- 
plete said  road."  They  have  received  on  account  of  such 
work  the  siun  of  $2,554.49,  being  eighty  per  cent,  of  the 
value  of  the  work  as  estimated  by  the  engineer  in  charge. 
They  aver  that  there  is  due  and  owing  to  them  on  account 
of  the  work  done  on  said  road,  according  to  such  estimate, 
the  further  sum  of  $845.51 ;  that  they  filed  a  claim  with  the 
auditor  of  said  coimty,  which  claim  was  by  the  board  of 
commissioners  rejected,  and  said  board  refused  to  allow 
anything  for  said  work ;  that  there  is  now  in  the  hands  of 
the  treasurer  an  unexpended  balance  of  the  proceeds  of 
the  sale  of  said  bonds  and  of  said  fund  amounting  to 
$1,231.13.    Wherefore,  etc. 

1.  The  proceeding  for  the  cons[truction  of  the  road  was 
governed  by  the  act  of  1893  (Acts  1893,  p.  196)  as 
amended  in  1895  (Acts  1895,  p.  143).  By  section  three 
of  the  act  of  1895  it  is  provided  that  the  county  treasurer 
shall  sell  bonds,  and  that  the  proceeds  shall  be  kept  as  ^ 
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separate  and  specific  fund  to  pay  for  the  construction  of 
the  particular  road  for  which  the  bonds  are  issued,  and  that 
the  treasurer  shall  pay  such  moneys  to  the  contractor  upon 
warrant  of  the  auditor  as  directed  by  the  board  of  commis- 
sioners. The  indebtedness  created  by  the  construction  of 
such  road  is  not  the  indebtedness  of  the  county,  nor  of  the 
toA\Taship  constituting  the  tax-paying  district,  but  is  the  in- 
debtedness of  the  persons  assessed  for  its  construction. 
Board,  etc.,  v.  Harrell  (1897),  147  Ind.  500. 

It  is  the  duty  of  the  commissioners  to  order  the  payment, 
but  no  payment  in  excess  of  eighty  per  cent,  of  the  engi- 
neer's estimate  of  the  work' done  by  the  contractor  shall  be 
made,  and  payment  of  the  whole  amount  of  the  contract 
can  not  be  made  "until  the  road  shall  have  been  received  as 
completed  by  the  board  of  commissioners."  Acts  1895,  §3, 
supra. 

In  Little  V.  Board,  etc.  (1893),  7  Ind.  App.  118,  the 
contractor  for  the  construction  of  a  free  gravel  road  filed 
his  claim  before  the  board  of  commissioners  for  extra  mate- 
rial and  exjDense.  It  was  held  that  the  action  could  not  be 
maintained. 

In  Deitriclc  v.  Board,  etc.  (1901),  28  Ind.  App.  83,  the 
contractor  for  the  construction  of  a  free  gravel  road  under 
the  acts  of  1893,  1895,  supra,  filed  a  claim  before  the  board 
for  extra  work,  w^hich  was  disallowed.  He  appealed  to  the 
circuit  court,  and  a  demurrer  was  sustained  to  his  com- 
plaint. It  was  held  that  there  was  no  liability  on  the  part 
of  the  county.  That  the  county  is  not  liable  for  the  cost 
of  constructing  the  road  is  elsewhere  decided.  Kline  v. 
Board,  etc.  (1899),  152  Ind.  321-325. 

2.  In  the  case  at  bar  it  appears  that  a  fund  is  in  the 
hands  of  the  treasurer,  available  for  the  payment  of  the 
contract  price  for  the  construction  of  the  road.  When  the 
contract  is  performed  by  the  completion  of  the  road,  the  law 
enjoins  the  duty  upon  the  board  of  receiving  the  same,  and 
directing  the  auditor  to  issue  the  warrant  upon  which  final 
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payment  is  made.  The  duty  thus  enjoined  by  law  is  spe- 
cific. "No  other  adequate  remedy  exists,  and  the  remedy 
by  mandamus  is  therefore  appropriate.  §1182  Bums 
1901,  §1168  R.  S.  1881;  State,  ex  rel.,  v.  Board,  etc. 
(1893),  136  Ind.  207.  "The  case  falls  within  the  rule  that 
a  ministerial  officer  who  has  in  his  hands  a  specific  fund 
may  be  compelled  by  mandamus  to  make  lawful  distribu- 
tion of  the  fund."  Ingerman  v.  State,  ex  rel,  (1890),  128 
Ind.  225-227. 

Appellants  seek  recovery  of  part  of  the  specific  fund  be- 
cause of  facts  which  they  aver  excuse  further  effort  by  them 
to  complete  the  contract.  If  a  contingency  has  arisen  upon 
which  it  becomes  the  duty  of  the  officers  to  pay,  and  they 
refuse  to  do  so,  the  remedy  is  not  to  sue  the  county,  but 
to  compel  the  officers  to  act.  Whether  the  facts  averred  are 
sufficient  to  require  such  action  is  a  question  not  presented 
by  this  appeal. 

Judgment  affirmed. 


Bressler  v.  Kelly. 

[No.  5.022.     Filed  December  8,  1904.] 

Contracts. — Partnership, — Breach, — Damages, — Where,  in  an  action 
by  a  member  of  a  partnership  for  damages  for  breach  of  a  con- 
tract for  the  purchase  of  his  interest,  it  is  shown  that  the  contract 
sued  on  had  never  been  completed,  and  that  the  final  terms  thereof 
had  never  been  adjusted,  such  cause  of  action  fails,  since  the  plain- 
tiff in  such  suit  must  prove  a  contract  complete  in  all  of  its  terms. 

From  St.  Joseph  Circuit  Court;  W.  A.  Funh,  Judge. 

Action  by  John  F.  Bressler  against  Jacob  Kelly.    From 
a  judp^nent  for  defendant,  plaintiff  appeals.     Affirmed. 

T.  M.  Talcott,  Jr.,  and  0.  R.  Fish,  for  appellant. 
E.  A.  Howard  and  Hubbard  &  Hubbard,  for  appellee. 

RoBiNSOTS^,  P.  J. — Suit  by  appellant  for  damages  for 
breach  of  a  contract  to  purchase  a  stock  of  merchandise. 
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The  correctness  of  the  court's  conclusion  of  law  in  appel- 
lee's favor  on  the  special  finding  of  facts  is  the  only  ques- 
tion nresented. 

On  September  9,  1901,  appellant  and  one  William  W. 
Kelly  entered  into  a  partnership  in  the  merchandise  busi- 
ness, and  purchased  the  stock  of  the  prior  firm  of  Bressler 
&  Bressler,  composed  of  appellant  and  another.  The  new 
firm  did  not  assume  or  agree  to  pay  any  of  the  debts  of  the 
old  firm.  Afterwards  the  new  firm  executed  a  chattel  mort- 
gage  upon  its  stock  to  certain  bankers  in  the  sum  of 
$1,300.  Bressler  requested  Kelly  to  execute  the  inortgage, 
and  stated  to  him  that,  the  mortgage  was  for  a  loan  of 
money  to  Bressler  &  Kelly,  but  in  fact  the  consideration 
was  a  note  for  $530  due  from  the  old  firm  to  the  bankers, 
and  an  overdraft  bv  the  old  firm  on  the  bankers  for 
$643.13;  making  a  total  of  $1,173.13  of  debts  of  the  old 
firm  which  were  evidenced  by  the  chattel  mortgage,  and 
only  the  residue  of  $126.87  was  for  the  use  of  the  new 
firm.  Afterwards,  March  29,  1902,  the  bankers  took  pos- 
session of  the  stock  under  the  mortgage  and  placed  one 
Tromp  in  possession  as  their  agent.  On  March  31,  1902, 
appellee  purchased  the  mortgage  debt  and  security  of  the 
bankers,  and  the  same  was  assigned  to  him,  Tromp  remain- 
ing in  possession  as  appellee's  agent.  On  April  1,  1902, 
appellant,  appellee  and  William  W.  Kelly  entered  into  a 
writen  contract  which  recited  that  whereas  Bresler  & 
Kelly  were  desirous  of  dissolving  their  partnership,  it  was 
agreed  that  the  dissolution  should  be  effected  as  follows: 
(a)  An  inventory  of  their  stock,  fixtures  and  furnishings 
should  be  taken  at  its  actual  cost;  (b)  an  inventory  of  all 
their  debts  and  liabilities ;  (c)  that  the  difference  between 
the  assets  and  liabilities  thus  obtained  should  be  divided 
equally  between  the  partners.  It  was  further  agreed  in  the 
contract  between  the  firm  and  appellee  that  in  considera- 
tion of  $1  "and  other  good  and  valuable  consideration" 
appellee  would  purchase  from  the  firm  the  stock,  fixture© 
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and  good-will  of  the  business^ by  assuming  all  the  firm 
debts  inventoried  as  above  provided,  and  paying  the  differ- 
ence between  the  assets  and  liabilities  as  above  provided, 
and  an  additional  ten  per  cent,  for  freight  and  drayage, 
snch  difference  to  be  paid  one-half  to  each  partner  thirty 
days  after  the  date  of  the  contract,  possession  to  be  given 
as  soon  as  inventory  was  "taken  and  matters  adjusted." 
At  the  time  the  agreement  was  made  the  stock  was  being 
inventoried,  and  was  afterwards  finished,  and  amounted  to 
$5,409.10.  The  firm  debts  and  liabilities  were  then  in- 
ventoried by  Tromp,  and  amounted  to  $3,979.14.  It  was 
imderstood  that  there  was  an  account  for  insurance,  one  for 
coal,  one  due  a  firm  for  goods,  and  other  small  bills  which 
were  left  for  subsequent  ascertainment  and  adjustment. 
-Among  the  debts  inventoried  was  $108.88  due  from  appel- 
lant to  the  firm,  a  note  for  $400  executed  by  the  firm  to  the 
partner  Kelly;  also  an  item  of  $1,218.90  was  marked  on 
the  inventory  as  an  indebtedness  of  the  firm,  being  the 
mortgage  and  notes  given  to  the  bankers ;  that  .the  members 
of  the  firm  disagreed  as  to  the  indebtedness  of  $1,218.90 
(appefllant  insisted  the  item  was  a  debt  of  the  firm,  and 
Kelly  insisted  it  was  the  debt  of  appellant),  that  the 
partners  disagreed,  and  made  no  adjustment  at  the  time^ 
or  at  any  time,  of  their  partnership  liabilities,  nor  of  their 
partnership  balances.  Appellee  thereafter  remained  in 
possession  of  the  stock  under  the  mortgage,  and  thereafter 
purchased  and  caused  to  be  assigned  to  him  the  general 
debts  of  the  firm  excepting  the  items  of  $108.88  and  note 
for  $400,  and  an  attorney  fee  of  $60,  which  was  paid  with- 
out assignment.  Thereafter  appellee  sold  and  assigned  the 
chattel  mortgage  to  William  W.  Kelly  and  oneFrancisj 
Allen,  who  took,  and  have  since  had  possession  of,  the 
stock.  Prior  to  the  commencement  of  this  suit,  appellant 
demanded  of  appellee  any  amount  that  might  be  found  due 
him  under  the  contract,  which  appellee  refused  to  pay.  A 
few  days  after  April  1,  William  W.  Kelly  notified  appellee 
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in  the  hearing  of  appellant  not  to  pay  appellant  any  sum 
of  money,  as  there  had  been  no  adjustment  of  their  partner- 
ship liabilities,  and  that  nothing  was  due  him. 

The  complaint  avers  the  execution  of  the  contract  of 
April  1,  1902,  making  the  same  an  exhibit;  that  the  assets 
and  liabilities  were  duly  ascertained  as  provided  therein, 
and  the  amount  to  be  paid  the  partners  was  found  to  be 
$1,600,  and  the  possession  and  title  of  the  property  and 
business  was  on  that  day  transferred  to  appellee,  who  ac- 
cepted and  has  since  had  the  same ;  that  on  April  1  the  part- 
nership was  dissolved ;  that  appellant  has  performed  all  the 
conditions  of  the  agreement  on  his  part  to  be  performed; 

« 

that  appellee,  on  the  1st  day  of  May,  1902,  failed  and  re- 
fused to  pay  appellant  $800  as  his  part  of  the  purchase 
price,  and  still  refuses  to  pay  the  same,  though  often  de- 
manded.    Appellee  answered  by  general  denial. 

Had  the  court  found  the  material  averments  of  the  com- 
plaint to  be  true,  a  conclusion  of  law  should  have  followed 
in  appellant's  favor.  But  it  is  clear  that  appellee  could  not 
be  required  to  carry  out  his  part  of  the  agreement  until  the 
assets  and  liabilities  of  the  firm  were  duly  ascertained  as 
provided  in  the  agreement.  And  the  court  expressly  finds 
that  the  partners  disagi'eed,  and  made  no  adjustment  at 
the  time,  or  at  any  time,  of  their  partnership  liabilities,  or 
of  their  partnership  balances.  The  finding  as  to  the  n^o- 
tiations  between  the  partners  in  an  attempt  to  settle  the 
partnership  liabilities  is  not  material,  for  the  fact  is  found 
that  they  never  did  adjust  them.  The  complaint  is  on  the 
theory  that  the  liabilities  were  adjusted,  and  the  finding 
shows  that  they  were  not  adjusted.  The  complaint  tenders 
no  issue  as  to  how  the  liabilities  of  the  firm  should  be  set- 
tled, nor  do  we  understand  that  the  finding  undertakes  to 
adjust  them.  The  finding  may  contain  some  matters  of  evi- 
dence concerning  the  liabilities,  but  the  fact  is  found  that 
some  of  the  partnership  liabilities  were  never  adjusted  nor 
ascertained,  and  by  the  agreement  appellee  was  not  bound 
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to  pay  any  sum  of  money  until  the  liabilities  were  adjusted. 
The  complaint  is  on  the  theory  that  appellee  took  possession 
of  the  stock  under  the  contract,  but  the  finding  shows  that 
his  possession  was  imder  the  chattel  mortgage  executed  to 
the  bankers,  and  assigned  to  him.  The  finding  shows  that 
the  partnership  liabilities  had  never  been  determined  and 
adjusted,  and  until  that  was  done  appellee  could  not  be  re- 
quired to  pay  anything  under  the  agreement.  No  attempt 
has  been  made  to  bring  the  evidence  into  the  record,  and 
upon  the  finding  the  conclusion  of  law  is  right. 
Judgment  aflSrmed. 


Walker  v.  Estate  of  Sawyer. 

[No.  4,696.     Filed  March  30,  1904.     Rehearing  denied  June  8,  1904. 

Transfer  denied  December  8,  1904.] 

Pleading. — Contracts. — Breach. — Condition  Precedent. — Nonperform- 
ance.— Excuse. — Where  plaintiff  entered  into  a  contract  with  de- 
fendant's intestate  by  which  said  intestate,  having  furnished  certain 
money  with  which  plaintiff  had  purchased  for  such  intestate  certain 
real  estate,  should,  upon  the  payment  to  such  intestate  of  one-half  of 
the  amount  so  i>aid,  within  one  year  therefrom,  time  being  of  the 
essence  of  the  contract,  grant  to  the  plaintiff  a  one-half  interest  in 
such  real  estate,  a  complaint  based  upon  such  contract  must  show 
that  plaintiff  paid  or  tendered  one-half  of  such  sum  within  such 
time,  or  some  legal  excuse  for  not  so  doing,  and  an  allegation  that 
plaintiff  was  ready  and  willing  to  pay  it  on  demand,  but  that  such 
intestate  never  advised  the  plaintiff  of  the  amount  due  is  bad,  since 
no  demand  was  necessary,  the  sum  being  certain  and  known  to  plain- 
tiff, and  this  is  true  even  though  money  had  been  expended  by  the 
intestate  after  the  execution  of  such  contract  wherein  as  to  such 
amounts  a  demand  and  statement  by  such  intestate  might  be  nec- 
essary. 

From   Marion   Circuit   Court    (7,659);   H.    C.   Allen, 
Jndgei 

Action  bj  Ivan  If .  Walker  against  the  estate  of  J.  War- 
ren Sawver,  deceased ;  Sarah  E.  Sawver,  administratrix. 
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From  a  judgment  for  defendant,  plaintiff  appeals.     Af- 
firmed. 

Smiley  N.  Chambers,  Samuel  0.  Pickens  and  Charles  W. 
Moores,  for  appellant. 

Hugh  D.  Merrifield,  for  appellee. 

CoMSTOCK,  J. — Appellant  filed  his  claim  against  the 
estate  of  J.  Warren  Sawyer,  deceased,  and  Sarah  R. 
Sa^vyer,  administratrix,  in  the  circuit  court,  based  upon  the 
following  contract :  "This  memorandum  witnesseth :  That 
J.  Warren  Sawyer  has  this  day  purchased  the  interest  of 
James  Murphy  of  Philadelphia,  Pennsylvania,  in  and  to  lot 
number  twenty,  in  square  number  two  in  North  Park  addi- 
tion to  Indianapolis,  together  with  certain  tax  liens  held  by 
others,  the  total  amount  paid  therefor  by  said  Sawyer  to  this 
date  being  $1,183.64,  and  that  the  said  Sawyer  is  now  pro- 
ceeding to  take  other  steps  for  the  perfecting  of  the  title 
to  said  lot  in  him  which  will  involve  the  payment  by  him  of 
additional  sums,  costs  and  expenses.  That  Ivan  N.  Walker 
negotiated  said  purchase  for  the  said  Sawyer  and  is  to  be 
compensated  therefor  upon  the  following  terms  and  con- 
ditions, and  not  otherwise,  to  wit :  The  said  Walker  shall, 
within  one  year  from  this  date,  pay  the  said  Sawyer  one- 
half  the  sums,  costs  and  expense,  which  may  hereafter  be 
paid  by  said  Sawyer  in  perfecting  the  title  to  said  lot,  with 
ten  per  cent,  interest  on  one-half  of  all  sums  so  paid  by  said 
Sawyer  from  the  date  of  such  payment  by  Sawyer  to  date 
of  payment  to  him  by  Walker,  and  upon  such  payment  by 
said  Walker  within  said  period  said  Sawyer  shall  convey, 
assign  and  transfer  to  said  Walker  an  undivided  one-half 
of  his  title  and  interest  in  and  to  said  lot,  and  thereupon 
said  parties  shall  be  the  tenants  in  common  of  all  the  title 
and  interest  acquired  in  said  lot.  If  said  Walker  shall  not 
make  the  payments  within  the  period  named,  time  being  the 
essence  of  this  contract,  he  shall  receive  no  compensation 
for  his  said  services,  and  shall  have  no  right  to  acquire  any 
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title  or  interest  in  or  title  to  said  lot.  In  consideration  of 
the  agreements  herein  contained  upon  the  part  of  said 
Sawyer,  the  said  Walker  agrees  that  if  the  said  Sawyer  when 
he  sells  said  lot  or  his  interest  therein  shall  fail  to  realize 
a  sum  suiBcient  to  reimburse  him  for  all  sums  invested  in 
said  lot,  with  interest,  then  said  Walker  shall  pay  to  said 
Sawyer  one-half  of  the  loss  sustained  by  said  Sawyer,  i,  e., 
one-half  of  the  sum  necessary  to  be  added  to  proceeds  of  the 
sale  to  equal  the  investment  in  said  lot  and  interest.  Wit- 
ness our  hands  this  13th  day  of  May,  1891.  In  duplicate. 
J.  Warren  Sawyer.    Ivan  N.  Walker." 

The  complaint  sets  out  the  contract  as  above,  and  avers 
that  said  contract  related  to  the  purchase  and  sale  of  lot 
twenty  in  square  two  in  North  Park  addition  to  the  city  of 
Indianapolis,  for  whi^  Sawyer  had  paid  the  price  of 
$1,183.64;  that  by  the  terms  of  this  contract  Sawyer  was  to 
make  further  payments  in  perfecting  the  title  to  said  lot; 
that  of  the  exact  amoimt  of  this  payment  which  appellant 
was  to  repay  the  said  Sawyer  never  advised  claimant;  that 
the  claimant  incurred  certain  expenses  in  connection  with 
the  improvement  of  the  said  property,  amounting  to  about 
$40 ;  that,  because  the  property  was  advancing  rapidly  in 
value,  it  was  deemed  best,  between  the  appellant  and  the 
said  decedent,  that  no  sale  should  be  made  during  the  year 
provided  for  in  the  contract ;  that  said  property  was  held  by 
the  said  Sawyer  until  May  15,  1897,  when  Sawyer  sold 
it  for  $5,333.  The  claim  goes  on  to  allege  the  full  perform- 
ance by  the  claimant  of  all  the  conditions  of  the  contract 
required  of  him,  and  his  willingness  and  readiness  at  all 
times  to  pay  to  the  said  Sawyer,  on  demand,  the  amount  of 
money  due  under  said  contract,  which  amount  claimant  has 
never  paid,  because  not  advised  by  the  said  Sawyer.  Under 
the  contract  and  the  allegations  of  the  complaint,  it  is  al- 
lied that  the  appellant  is  entitled  to  one-half  of  the  profit 
derived  from  the  sale  of  the  lot,  after  deducting  the  pur- 
VoL.  34—16 
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cliase  price  and  expenses  advanced  by  the  decedent,  to 
which  should  be  added  the  amount  paid  by  the  claimant  for 
improvements.  Appellee  demurred  to  the  claim  upon  the 
ground  that  the  same  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  sustained. 
Appellant  excepted,  and  refused  to  amend,  and  the  court 
rendered  judgment  against  appellant  in  favor  of  appellee. 

The  only  question  presented  by  the  appeal  is  the 
sufficiency  of  the  complaint.  To  entitle  appellant  to»  re- 
cover, the  compliance  with  the  terms  of  the  contract  by  him 
should  appear  from  the  averments  of  the  complaint.  The 
averments  show  that  he  "was  ready  and  willing  at  all  times 
to  pay  to  said  Sawyer,  on  demand,  the  amount  of  money 
due  from  him  for  the  original  price,  and  any  sum  for  costs, 
expenses  or  taxes  that  may  have  been  paid  by  said  Sawyer, 
but  the  said  Sawyer  never  advised  him  of  the  amount  so 
due."  It  is  claimed  by  appellant  that  the  contract  imposed 
no  obligation  upon  him  to  tender  Sa\vyer  reimbursement 
for  money  expended  until  Sawyer  should  submit  an  ac- 
count of  the  same,  and  make  demand  for  such  reimburse- 
ment— in  other  words,  that  a  party  is  not  bound  to  make  a 
tender  until  the  person  to  whom  the  tender  is  due  shall  ad- 
vise him  of  the  amount  he  must  tender. 

If  this  proposition  is  true  as  to  an  unliquidated  debt, 
where  a  question  of  forfeiture  arises,  it  is  not  applicable 
to  the  facts  before  us.  The  contract  recites  that 
Sawyer  had,  at  the  date  of  the  contract  (May  13,  1891)  ex- 
pended on  the  purchase  $1,183.64:.  The  amount  was  defi- 
nite and  certain.  It  was  not  exclusively  in  the  knowledge 
of  the  decedent.  As  to  it,  no  demand  or  statement  waa 
necessary  for  its  payment  within  the  year  appellant  obli- 
gated himself.  This  payment,  whatever  view  may  be  taken 
of  his  failure  to  pay  the  obligations  which  may  have  arisen 
under  the  contract,  was  the  condition  precedent  to  his  re- 
ceiving compensation  for  his  services  in  negotiating  the 
purchase  of  the  lot,  and  of  his  right  to  acquire  any  title  or 
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interest  therein.     The  payment  of  this  sum  was  not  de- ' 
pendent  on  the  performance  of  a  condition  by  the  decedent 
which  by  its  terms  might  not  be  performed  until  after  the 
date  at  which  the  money  was  to  be  paid. 

Front  St.,  etc.,  Co.  v.  Butler  (1875),  50  Cal.  574,  cited 
by  appellant,  is  not  applicable.  Appellant  cites  cases  to  the 
effect  that  the  law  will  not  require  a  party  to  perform  an 
impossibility,  nor  declare  a  forfeiture  for  a  breach  of  a  con- 
dition precedent,  at  the  behest  of  another,  who  by  his  act 
has  rendered  the  performance  of  the  condition  precedent 
impossible.  The  deceased  is  charged  with  no  act  hindering 
the  payment  of  the  agreed  purchase  price,  or  in  any  manner 
causing  delay  in  its  payment.  By  a  contract  which  the  \ 
parties  were  competent  to  make,  appellant's  right  to  acquire  ; 
anv  title  or  interest  to  said  lot  was  limited  to  a  certain  time 
within  which  he  was  to  do  certain  things,  failing  in  which,  \ 
he  forfeited  all  that  he  contracted  for.  It  is  alleged  in  the 
complaint  that  appellant  expended  $40  on  the  improvement 
of  said  lot.  Upon  proper  showing  such  item  might  be  made 
the  basis  of  a  claim  against  the  estate.  Such  claim  is  not 
made  in  the  complaint  under  consideration. 

Judgment  affirmed. 


Pacific  Mutual  Life  Insurance  Company 

V.  Branham. 

[No.  4,526.     Filed  February  17,   1904.     Rehearing  denied  April  27, 

1904.    Transfer  denied  December  8,  1904.] 

1.  Pleading. — Complaint, — Accident  Insurance, — Disability, — Proofi- 
mate  Result  of  Injury, — ^Where,  in  an  action  by  the  assured  against 
the  insurer  on  an  accident  policy  for  indemnity  for  loss  by  accident, 
the  complaint  alleges  that  plaintiff  after  receiving  the  injuries  "was 
immediately  and  continuously  disabled  and  crippled  and  wholly  in- 
capacitated for  all  business,  labor  or  calling,  and  so  remained  *  *.  * 
fifteen  months,"  such  complaint  clearly  shows  that  such  disability 
resulted  proximately  from  such  injury,    p.  245. 
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2.  Insurance.  —  Accident.  —  "Continuous**  Disahility,  —  Evidence, — 
Where  the  evidence  in  an  action  for  loss  on  an  accident  policy  shows : 
that  plaintiff  fell  and  injured  his  knee  March  8;  that  he  treated  it 
for  five' or  six  days;  that  he  then  called  defendant's  local  examiner 
who  treated  it  for  about  a  week,  when  plaintiff  had  to  go  to  bed; 
that  he  remained  there  four  weeks;  that  then  he  went  to  his  office 
and  performed  a  part  of  his  duties;  on  May  20  he  went  to  another 
city  to  be  treated  by  a  specialist  and  remained  there  until  August  6 ; 
came  back  on  crutches  with  his  knee  in  plaster  of  Paris,  remaining  a 
month— ^nd  took  treatment  until  November;  returned,  was  operate^I 
on  and  remained  in  hospital  until  December  15 ;  returned  home ;  was 
obliged  to  return  to  specialist  for  another  operation,  and  spent  four 
weeks  in  hospital ;  returned  home  in  plaster  of  Paris,  and  continued 
treatment  until  May  20,  a  period  of  about  fifteen  months,  such  evi- 
dence  fully  justifies  a  verdict  that  plaintiff's  disability  was  "con- 
tinuous/*   p.  246. 

3.  Same. — Accident, — **Total  Disahility," — Where  the  assured  under 
an  accident  policy  is  injured,  and  such  injury  prevents  him  from  do- 
ing substantially  all  of  the  necessary  and  material  things  in  his  oc- 
cupation requiring  his  own  exertions,  in  substantially  his  customary 
and  usual  manner,  such  injury  constitutes  a  "total  disability"  within 
the  meaning  of  such  policy,    p.  247. 

4.  Same. — Accident, — **Imfnediate  Notice  of  Accident,** — Where  an 
accident  policy  provides  that  all  claims  thereon  shall  be  forfeited  un- 
less "immediate  notice  of  any  accident"  is  given,  and  the  assured  was 
injured  on  March  8,  and  sent  notice  on  March  30,  such  notice  was  in 
a  reasonable  time,  especially  in  view  of  the  fact  that  the  assured  did 
not  think  his  injury  was  serious  at  first,     p.  249. 

5.  Same: — Proofs  of  Accident, — Waiver. — Where  the  assured,  under 
an  accident  policy  providing  that  in  case  of  injury  immediate  notice 
be  given  the  insurer  or  all  claim  for  loss  should  be  forfeited,  received 
the  injury  March  8,  and  sent  notice  March  30,  and  the  insurer  re- 
turned blank  proofs  with  instructions  for  filling  them  out,  and  say- 
ing that  when  assured  was  ready  to  return  to  duty  such  claim  would 
be  adjusted,  such  insurer  thereby  waived  any  defense  on  the  ground 
of  time  in  giving  the  notice,     p.  250. 

d.  New  Triai. — Recovery  Too  Large, — Where  the  assured  under  an 
accident  policy,  under  the  advice  of  his  physician  that  he  would 
likely  be  well  soon,  executed  proofs  for  payment  up  to  a  certain  date, 
a  verdict  giving  indemnity  for  disability  for  a  much  longer  period  is 
proper  where  it  is  shown  that  such  disability  actually  continued  for 
such  longer  time,  making  proofs  up  to  a  certain  time  in  no  sense 
concluding  assured  from  making  further  claim  for  continuing  dis- 
ability,    p.  251. 

7.  Trial. — Instruction, — '^Immediate.** — Equivocal  Interpretations, — 
Where,  in  an  action  for  indemnity  for  loss  under  an  accident  policy, 
the  meaning  of  the  word  "immediate"  becomes  material — ^whether  ap- 
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plied  to  time  or  causation — an  instruction  giving  it  such  meaning 
as  will  allow  greater  indemnity  and  sustain  the  claim,  is  properly 
given,     p.  251.  ' 

From  Superior  Court  of  Vanderburgh  County;  John 
H.  Foster,  Judge. 

Action  by  Hal.  H.  Branham  against  the  Pacific  Mutual 
Life  Insurance  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

J,  E.  Williamson,  for  appellant. 
Charles  L.  Wedding,  for  appellee. 

CoMSTOCK,  J. — Appellee,  who  was  plaintiff  below,  re- 
covered judgment  against  appellant  upon  an  accident 
policy  issued  to  him  by  appellant.  The  policy 'is  made  a 
part  of  the  complaint.  The  defendant  answered  in  three 
paragraphs:  First,  a  general  denial.  Second,  that  the 
plaintiff^s  disability  was  not  immediately  consequent  upon 
the  happening  of  the  accident,  which  was  March  8,  and  the 
disability  did  not  occur  until  March  24,  and  that  between 
those  dates  appellee  was  not  continuously  and  totally  dis- 
abled, in  consequence  of  the  injury,  to  perform  the  char- 
acter of  labor  mentioned  in  the  policy.  The  third  alleged 
that  the  plaintiff  failed  to  give  notice  of  the  accident  ac- 
cording to  the  terms  of  the  policy.  The  case  was  tried  by  a 
jury,  and  a  verdict  returned  for  appellee  in  the  sum  of 
$922 — $75  of  this  sura  was  remitted.  Appellant's  motion 
for  a  new  trial  was  overruled,  and  judgment  rendered. 

The  errors  assigned  are  (1)  that  the  court  erred  in  over- 
ruling appellant's  demurrer  for  want  of  facts  to  the 
amended  complaint;  (2)  in  overruling  appellant's  motion 
for  a  new  trial. 

1.  It  is  urged  that  the  complaint  is  bad  because  it  fails 
to  aver  that  the  disability  resulted  proximately  from  the 
injury.  The  complaint,  after  alleging  the  receipt  of  the 
injury,  avers  that  appellee  "was  immediately  and  continu- 
ously disabled  and  crippled  and  wholly  incapacitated  for  all 
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business,  labor  or  calling,  and  so  remained  wholly  incapaci- 
tated, disabled  and,  prevented  from  performing  any  work 
or  labor,  or  pursuing  any  calling,  for  the  space  of  fifteen 
months,"  etc     The  objection  is  not  well  taken. 

Appellant  next  argues,  in  the  order  stated,  that  appel- 
lee's disability  was  not  continuous.  Second  that  his  loss  of 
time  was  not  total. 

2.  The  provisions  of  the  policy  involved  are  (omitting 
the  formal  parts)  :  "Against  the  effects  of  bodily  injuries 
sustained  within  the  terms  of  this  policy,  caused  solely  by 
external,  violent  and  accidental  means,  the  company  will 
pay  an  indemnity  of  $25  per  week,  not  exceeding  fifty-two 
consecutive  weeks,  for  the  immediate,  continuous  and  total 
loss  of  such  business  time  as  may  necossarily  result  from 
such  injuries  alone."  The  evidence  shows  that  in  March, 
1900,  appellee  was  twenty-nine  y^ars  old,  and  in  good 
health,  and  was  paymaster  and  chief  clerk  to  the  treasurer 
and  purchasing  agent  of  the  Peoria,  Decatur  &  Evansville 
Kailroad  Company.  At  that  time  he  held  an  accident  policy 
in  the  appellant  company,  promising  the  payment  to  him  of 
$25  per  week  for  the  immediate,  continuous  and  total  loss  of 
such  business  time  as  might  necessarily  result  from  such 
injury  alone.  On  the  night  of  March  8,  while  bowling  in 
a  tenpin  alley,  he  slipped,  fell  and  wrenched  his  knee, 
which  he  thought  unimportant  at  the  time.  Next  morning 
his  knee  was  swollen.  It  was  bathed  and  bandaged,  and 
this  treatment  was  kept  up  for  five  or  six  days,  with  no  im- 
provement At  the  end  of  five  or  six  days,  or  on  the  13th 
or  14th  of  March,  he  consulted  Dr.  G.  M.  Young,  the  ex- 
aminer for  the  appellant  company,  who  continued  the  same 
general  treatment,  but  without  benefit,  and  at  the  end  of  a 
week,  or  about  the  20th  or  21st  of  March,  he  had  to  go  to 
bed  and  be  operated  on.  He  remained  in  bed  under  treat- 
ment for  four  weeks,  then,  imder  the  advice  of  the  phy- 
sician, he  went  to  his  office,  exercising  proper  care,  and  per- 
forming such  portion  of  his  labor  as  he  could,  imtil  the  20th 
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of  May,  when  he  went  to  Indianapolis  to  consult  a  specialist 
and  returned  to  Indianapolis  on  the  26th,  where  he  remained 
until  the  6th  of  August,  when  he  was  obliged  to  return 
home  to  Evansville  because  of  the  sale  of  his  railroad.  He 
.  returned  home  on  crutches  with  his  knee  in  plaster  of  Paris, 
and  remained  in  that  condition  for  a  month.  Under  the  di- 
rection of  his  surgeon  he  removed  the  plaster,  and  took  mas- 
sage treatment  until  November,  when  he  again  returned  to 
Indianapolis  and  was  operated  on.  lie  remained  in  the 
hospital  until  December  15,  when  he  returned  to  Evans- 
ville,  and  was  able  to  get  around  with  crutches  and  cane 
until  the  middle  of  February,  when  he  was  obliged  again 
to  return  for  treatment  to  Indianapolis,  where  hfe  was  again 
operated  on,  and  again  spent  three  or  four  weeks  in  the 
hospital,  returning  to  Evansville  about  the  middle  of  March 
with  his  knee  in  plaster  of  Paris,  and  remained  in  that  con- 
dition until  the  20th  of  April.  About  that  time  he  took  treat- 
ment from  Dr.  Young,  who  operated  on  him  April  21,  and 
continued  treating  him  until  May  20,  1901,  and  this  was  his 
condition  from  about  the  middle  of  March,  1900,  extending 
over  a  period  of  fifteen  months  continuously.  From  the  evi- 
dence the  jury  was  justified  in  concluding  that  appellee's 
disability  was  continuous. 

3.     Applying  the  rule  laid  down  by  the  court  in  Com- 

mercial  Travelers^  etc.,  Assn.  v.  Springsteen  (1899),  23 

Ind.  App.  657,  671,  his  disability  was  total.  In  that  case  the 

court  approved  the  following  instruction  given  by  the  court 

below :    "This  paragraph  sets  out  as  an  exhibit  a  copy  of  the 

policy,  and  in  said  policy  it  is  provided  that  no  claim  shall 

ever  accrue  unless  it  arises  from  physical  bodily  injury 

through  external,  violent  and  accidental  means,  and  then 

only  when  the   injury  shall,   independently  of   all  other 

causes,  immediately  and  wholly  disable  the  insured  from 

performing  any  anJ  every  kind  of  business  pertaining  to 

his  occupation  as  manager  of  the  When  Clothing  Company. 

X   instruct  you  that  as  a  matter  of  law  the  meaning  of 
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this  provision  of  the  policy  is  not  that  the  plaintiff 
must  have  been  disabled  so  as  to  prevent  him  from  doing 
anything  whatsoever  pertaining  to  his  said  occupation, 
but  that  he  must  have  been  disabled  only  to  the  extent 
that  he  could  not  do  any  and  every  kind  of  business 
pertaining  to  his  occupation.  He  might  be  able  to 
do  a  part  and  not  be  able  to  do  all,  and  because 
he  was"  not  able  to  do  all  be  deemed  to  be  wholly  disabled 
from  doing  any  and  every  kind,  provided,  of  course,  that 
he  was  so  disabled  as  to  be  prevented  from  doing  sub- 
stantially all  the  necessary  and  material  things  in  said  occu- 
pation requiring  his  own  exertions  in  substantially  hiS 
customary  and  usual  manner  of  so  doing.  He  might  be 
able  to  do  personally  minor  and  trivial  things,  not  requir- 
ing much  time  or  physical  labor,  and  through  others,  acting 
under  his  direction,  to  do  the  heavier  things  requiring 
physical  exertion,  which  in  the  ordinary  and  proper 
performance  of  his  duties  he  had  heretofore  done  person- 
ally, and  yet,  because  of  inability  to  do  these  heavier  things 
and  more  material  things  personally,  be  said  to  be  wholly 
disabled  within  the  terms  of  his  policy;  provided,  further, 
that  the  things  he  was  unable  personally  to  do  constitute 
substantially  all  of  his  said  occupation."  In  the  opinion, 
many  cases  are  collected.  We  do  not  deem  it  necessary  to 
recite  them. 

We  quote  from  Joyce,  Insurance,  §3031,  in  speaking  of 
indemnity  clauses  of  accident  insurance  contracts,  as  fol- 
lows :  "The  general  purpose  of  such  clauses  is  to  furnish 
an  indemnity  to  assured  for  the  loss  of  time  by  reason  of 
accident  or  injury  which  prevents  him  from  prosecuting 
his  business,  and  it  would  seem  that  this  ought  to  refer  to 
his  inability  to  perform  substantially  the  duties  which  are 
necessary  to  be  done  in  the  business  to  which  the  contract 
refers,  and  absolute  physical  inability  ought  not  to  be^ 
meant  in  all  eases,  for  the  injury  might  be  of  such  a  char- 
acter as  that  common  care  and  prudence  would  preclude  the 
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prosecution  of  said  business.'*  From  Kerr,  Insurance,  p. 
386,  we  quote  the  following:  "Total  disability  does  not 
mean  absolute  physical  disability  on  the  part  of  fhe  in- 
sured to  transact. any  kind  of  business  pertaining  to  his 
occupation.  Total  disability  exists  although  the  insured  is 
able  to  perform  a  few  occasional  acts,  if  he  is  unable  to  do 
any  substantial  portion  of  the  work  connected  with  his 
occupation.  It  is  sufficient  to  prove  that  the  injury  wholly 
disabled  him  from  the  doing  of  all  substantial  and  material 
ax;ts  necessary  to  be  done  in  the  prosecution  of  his  business, 
or  that  his  injuries  were  of  such  a  character  and  d^ree  that 
common  care  and  prudence  required  him  to  desist  from 
his  labors  so  long  as  was  reasonably  necessary  to  effect  a 
speedy  cure.'*  Erom  May,  Insurance  (4th  ed.),  §522,  the 
following  is  quoted:  "Total  disability  from  the  prosecu* 
tion  of  one's  usual  employment  means  inability  to  follow 
his  usual  occupation,  business,  or  pursuits  in  the  usual  way. 
Though  he  may  do  certain  parts  of  his  accustomed  work, 
and  engage  in  some  of  his  usual  employments,  he  may  yet 
recover,  so  long  as  he  can  not  to  some  extent  do  all  parts, 
and  engage  in  all  such  employments." 

4.  The  policy  contains  the  following  provision:  "Un- 
less the  claimant  gives  the  company  at  San  Francisco,  Cali- 
fornia, immediate  notice  of  any  accident,  with  full  particu- 
lars, and  name  and  address  of  insured,  and  furnish  affirma- 
tive proof,  *  *  *  all  claims  based  thereon  and  hereon 
shall  be  forfeited."  It  is  insisted  that  it  was  necessary  for 
appellee  to  prove  that  notice  was  given  as  required  by  the 
policy.  Appellee  was  injured  March  8,  1900,  and  notice 
was  given  March  30,  1900.  Appellant  contends  that  the 
notice  was  insufficient  because  not  immediata  It  has  been 
held  in  this  State  that  "immediate"  means  within  a  reason- 
able time  under  the  circumstances.  Insurance  Co.  v.  Brim 
(1887),  111  Ind.  281. 

In  Martin  v.  Pifer  (1884),  96  Ind.  245,  248,  the  court 
say:    "The  construction,  as  given  generally  by  courts  to  the 
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words  'immodiately'  and  'forthwith/  when  they  occur  in 
contracts  or  in  statutes,  is,  that  the  act  referred  to  should  be 
performed  within  such  convenient  time  as  is  reasonably 
requisite.  In  Pyhus  v.  Mitford  [1673],  2  Lev.  75,  decided 
more  than  two  centuries  ag6,  it  was  said :  'The  word  imme- 
diately, although  in  strictn^s  it  excludes  all  meantimes,  yet 
to  make  good  the  deeds  and  intents  of  parties,  it  shall  be 
construed  such  convenient  time  as  is  reasonably  requisite 
for  doing  the  thing.'  This  construction  has  prevailed  since 
in  most  cases  which  have  come  to  our  attention.  In  re 
Blues  [1855],  5  El.  &  Bl.  291 ;  Snowball  v.  Dixon  [1841], 
4  Y.  &  C.  511  ;  Thompson  v.  Gibson  [1841],  8  M.  &  W. 
281;  Richardson  v.  End  [1877],  43  Wis.  316;  New  York 
Cent.  Ins.  Co.  v.  National  Protection  Ins.  Co.  [1854],  20 
Barb.  468 ;  Rokes  v.  Amazon  Ins.  Co.  [1879],  51  Md.  512, 
34  Am.  Rep.  323;  Railway,  etc.,  Assur.  Co.  v.  Burwell 
[1873],  44  Ind.  460."  See,  also,  Peele  v.  Provident  Fund 
8oc.  (1896),  147  Ind.  543;  Provident  Life,  etc.,  Co.  v. 
Baum  (1867),  29  Ind.  236;  1  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  p.  323;  Em,ployers,  etc.,  Corp.  v.  Light,  etc.,  Co. 
(1901),  28  Ind.  App.  437. 

In  Picket  v.  Phenix  Ins.  Co.  (1889),  119  Ind.  291,  a 
suit  upon  a  fire  insurance  policy  in  which  the  policy  con- 
tained the  provision  that  in  case  of  loss  the  insured  should 
forthwith  give  notice  thereof  to  the  company,  after  citing, 
on  page  300,  Railvjay,  etc.,  Assur.  Co.  v.  Burwell,  supra, 
and  other  cases,  held  that  a  delay  of  fifty  days,  un^c- 
plained,  was  unreasonable  delay. 

5.  Appellee  delayed  giving  notice  because  he  did  not 
deem  the  injury  serious.  The  evidence,  however,  shows 
that  upon  receipt  of  notice  of  appellee's  injury  appellant 
sent  blanks  to  him  upon  which  to  furnish  proofs  of  acci- 
dental injury  and  loss  of  time  from  work,  giving  particular 
instructions  to  the  appellee  as  to  the  proof,  concluding: 
"^Mien  this  is  done,  and  you  are  ready  to  resume  your 
duties,  send  all  papers  to  this  ofiice^  and  claim  will  be  ad- 
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justed  without  unnecessary  delay."  This  was  a  waiver  of 
time  in  giving  notice.  The  proof  was  warranted  under 
the  averment  of  the  complaint  that  appellant  denied  all 
liability  to  plaintiff  upon  said  policy.  Towle  v.  Ionia,  etc., 
Ins.  Co.  (1892),  91  Mich.  219,  227,  51  N.  W.  987;  Kerr, 
Insurance,  §191;  Ilohn  v.  Interstate  Casualty  Co,  (1879), 
115  Mich.  79,  72  N.  W.  1105. 

6.  Another  reason  for  a  new  trial  is  that  the  amount  of 
recovery — $847 — is  too  large.  It  is  insisted  that  under  no 
view  of  the  case  is  appellee  entitled  to  more  than  $378.55, 
being  $25  per  week  for  the  time  intervening  between  the 
24th  of  March  and  the  6th  of  August,  nineteen  weeks,  being 
the  time  which  he  claims  he  lost  as  set  out  in  the  original 
proofs  which  appellee  testiiied  he  sent  in  but  subsequently 
withdrew.  Under  the  advice  of  his  physician  that  he 
would  likely  be  well  soon,  .appellee  made  proofs  for  pay- 
ment to  August  6.  This  would  not  preclude  his  making 
further  claim  for  an  amount  justly  due  him  for  continuing 
disability.    Hohn  v.  Interstate  Casualty  Co.,  supra, 

7.  In  instructions  numbered  two,  three,  four  and  five, 
requested  by  appellant  and  refused,  is  presented  its  con- 
struction of  the  policy,  viz.,  that  "immediate,"  as  used  with 
relation  to  other  words  and  terms  of  the  policy,  applied 
to  time  and  not  to  causation.  Shera  v.  Ocean  Accident, 
etc.,  Corp.  (1900),  32  Out.  411,  holds  against  appellant's 
claim.  At  most,  it  can  only  be  said  for  the  claim  of  appel- 
lant, that  the  language  employed  is  equally  susceptible  of 
two  interpretations,  in  which  event  the  one  giving  greater 
indemnity  and  sustaining  the  claim  will  be  adopted.  May, 
Insurance  (4th  ed.),  §§174,  175;  Union,  etc.,  Ins.  Co.  v. 
Woods  (1894),  11  Ind.  App.  335;  Union,  etc.,  Ins.  Co.  v. 
Jones  (1897),  17  Ind.  App.  592. 

Instructions  two  and  two  and  one-half  given  were  ex- 
cepted to.  It  is  claimed  that  they  are  misleading  and  con- 
tradictory; that  instruction  two  does  not  require  the  jury 
to  find  a  continuous  total  loss  of  business  time,  while  two 
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and  one-half  does.  Instruction  two  concludes  as  follows: 
"But  while  there  must  be  an  immediate  loss  of  business 
time,  and  a  continuing  loss  of  business  time,  and  a  total  loss 
of  business  time,  there  need  not  be  a  total  loss  of  business 
time  which  must  begin  at  the  time  the  bodily  injuries  were 
first  sustained,  and  continue  total  for  the  period  of  time 
for  which  the  indemnity  is  sought."  Instruction  two  and 
one-half  is  as  follows :  "The  loss  of  business  must  bo  im- 
mediately consequent  upon  the  injuries  ^ustained,  and 
must  be  thereafter  continuous  during  any  period  of  time 
for  which  the  plaintiff  may  recover.  If  the  plaintiff  suf- 
fered a  loss  of  business  time,  and  afterwards  his  injuries,  if 
any,  improved  so  that  he  suffered  no  loss  of  business  time, 
he  can  not  recover  for  any  period  thereafter,  although  he 
may  subsequently  suffer  a  total  loss  of  time  by  reason  of 
his  injuries.  The  loss  of  business  time  must  be  continuous. 
If,  for  example^  on  the  17th  day  of  April  his  injuries,  if 
any,  became  so  much  improved  that  he  suffered  no  loss  of 
business  time  therefrom,  he  could  not  recover  for  any  pe- 
riod thereafter,"  Two  and  one-half  differs  from  two  in 
making  clear  the  fact  that  after  the  loss  of  business  time 
once  ceases  there  can  be  no  recovery  after  that  time,  al- 
though there  may  be  a  recurrence  of  the  loss  of  tima  We 
can  not  concede  that  these  instructions  are  contradictory  or 
misleading. 

The  instructions  given,  considered  as  a  whole,  are  not  in- 
consistent, and  are  in  harmony  with  the  instruction  ap- 
proved in  Commercial  Travelers,  etc,  Assn^  v.  Springsteen 
(1899),  29  Ind.  App.  G57.  In  his  able  brief  counsel  for 
appellant  cites  authorities  in  support  of  the  instructions  re- 
fused, and  of  the  proposition  that  the  word  "immediate" 
applies  to  time  and  not  causation.  We  concede  that  the  de- 
cisions are  not  in  harmony  upon  the  meaning  of  either 
"total  disability"  or  the  word  "immediate." 

The  judgment  is  clearly  right  upon  the  evidence,  and 
is  affirmed. 
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Cbum  v.  North  Vernon  Pump  &  Lumber 

Company  et  al. 

[No.  4,955.     Filed  November  1,  1904.    Appeal  to  Supreme  Court  dis- 
missed December  8,  1904.] 

1.  Master  and  Servant. — Dangerous  Works  and  Ways, — Promise  to 
Repair. — Assumed  Risk. — Where  a  servant  enters  upon  an  employ- 
ment the  dangers  of  which  are  known  to  him,  he  must  be  held  to 
assrume  such  risks  unless  the  master  expressly  promises  to  remedy 
such  defects,  and  the  promise  is  the  basis  of  the  exception,    p.  256. 

2.  Saice. — Promise  to  Repair  Defect. — Lessening  Danger. — What 
Risk  Assumed  hy  Servant  After  Promise  to  Repair. — Where  the  serv- 
ant objects  to  working  in  a  place  because  of  dangers,  and  the  master 
promises  to  repair,  such  servant  must  show  that  such  repairs  would 
avoid  the  dangers,  and  if  the  servant  continue,  he  is  not  relieved  from 
all  risk,  but  must  not  expose  himself  to  known  dangers,  although 
there  be  such  promise  to  repair,     p.  256. 

3.  Pleading. — Complaint. — Master  and  Servant. — Dangerous  Works 
and  Ways. — Promise  to  Repair. — Where  a  complaint  by  a  servant 
against  his  master  for  damages  for  personal  injuries  shows,  that  such 
servant  was  employed  as  fireman ;  that  in  firing  he  used  slabs ;  that 
the  cut-off  saw  from  which  such  slabs  were  received  was  in  the  sec- 
ond story  and  that  the  operator  pitched  the  slabs  from  such  story  so 
as  to  fall  in  front  of  the  furnace  on  the  first  floor;  that  plaintiff 
could  not  see  such  operator,  nor  could  the  operator  see  plaintiff ;  that 
defendant  promised  to  repair  by  putting  in  a  chute;  that  by  reason 
of  such  promise  plaintiff  remained  and  was  injured,  and  there  was 
no  allegation  showing  that  such  chute  would  have  avoided  or  lessened 
the  dangers,  such  complaint  is  bad.    p.  257. 

4.  Master  and  Servant. — Dangerous  Machinery. — Factory  Act. — 
Chute. — Where  a  sawmill  consists  of  a  two-story  building  and  a 
cut-off  saw  is  operated  in  the  second  story,  and  the  slabs  from  such 
saw  are  pitched  so  as  to  fall  in  front  of  the  furnace  on  the  first 
floor,  the  failure  to  provide  a  chute  in  which  such  slabs  may  be 
carried  does  not  constitute  negligence  under  section  nine  of  the 
factory  act  (Acts  1809,  p.  231).     p.  258. 

From  Jackson  Circuit  Court;  Joseph  H.  Shea,  Special 
Judge. 

Action  by  Oliver  J),  Crum  against  the  North  Vernon 
Pump  &  Lumber  Company  and  others.    From  a  judgment 
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for  defendants,  plaintiff  appeals.     (On  appeal  to  Supreme 
Court,  dismissed,  163  Ind.  696.)    Affirmed, 

McIIenry  Owen,  for  appellant. 

Lincoln  Dixon  and  H.  C.  Meloy,  for  appellees. 

CoMSTOCK,  J. — Appellant  brought  this  action  in  the 
Lawrence  Circuit  Court  against  appellees  to  recover  for 
personal  injuries  alleged  to  have  been  received  while  work- 
ing as  their  employe  in  a  sawmill  in  Lawrence  county.  A 
change  of  venue  was  taken  to  the  Jackson  Circuit  Court. 
A  change  of  judge  was  granted  in  the  Jackson  Circuit 
Court.  The  amended  complaint  consisted  of  two  para- 
graphs. A  demurrer  was  sustained  to  each  for  want  of  suf- 
ficient facts.  Appellant  declining  to  plead  further,  judg- 
ment was  rendered  against  him  for  costs.  A  reversal  is 
asked  upon  the  rulings  on  said  demurrers. 

Omitting  the  formal  parts  and  conclusions  of  fact,  the 
complaint  may  be  fairly  summarized  ^s  follows:  At 
the  time  plaintiff  received  his  injury,  defendants  owned 
and  were  operating  a  sawmill  known  as  a  'liand  mill,"  and 
employed  therein  a  number  of  servants,  of  whom  plaintiff 
was  one;  that  the  building  in  which  were  located  the  saws 
and  other  machinery  of  said  mill  was  composed  of  two 
stories,  the  Second  of  which  was  supplied  with  a  floor  which 
was  five  and  one-half  feet  above  the  silk  of  the  lower  story ; 
that  on  said  second  story,  and  ten  feet  west  of  the  east  end 
of  said  second  floor,  was  a  saw  known  as  a  "cut-off  saw," 
fastened  to  a  table  which  was  two  and  one-half  feet  in 
height,  and  the  operator  thereof  worked  on  the  west  side  of 
same;  that  the  boiler  and  engine-room  was  immediately 
east  of  said  sawmill  building,  was  but  one  story  high,  and 
lacked  about  thirty-five  feet  of  projecting  northward  to  the 
northeast  comer  of  the  said  sawmill  building,  so  that  when 
wood  and  slabs  were  pitched  and  thrown  out  eastward  from 
the  second  floor,  and  from  the  cut-off  saw,  the  same  would 
fall  north  of  where  the  said  wood  and  slabs  were  used,  and 
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near  the  fire  doors  of  the  furnace  by  which  the  boiler  was 
heated;  that  when  the  said  place  where  said  wood  and 
slabs  would  fall,  when  so  pitched  and  thrown  from  the  sec- 
ond floor,  and  from  the  cut-off  saw,  was  allowed  to  fill  up 
so  that  said  wood  and  slabs  struck  the  top  of  the  wood  and 
slab  pile,  the  place  of  the  work  of  plaintiff,  which  was  at 
and  near  said  boiler  and  engine-room  and  building  in  which 
the  same  were  placed  and  operated,  was  not  particularly 
dangerous,  but  when  said  place  became  empty,  so  that  the 
wood  and  slabs,  when  so  pitched  and  thrown,  fell  on  the 
ground,  the  place  of  the  work  of  plaintiff  was  thereby  made 
dangerous  and  unsafe^  in  this:  Jhat  he  was  in  danger  of 
being  struck  and  injured  by  said  wood  and  slabs  when  at- 
tempting to  pick  up  the  same;  that  the  plaintiff,  at  the 
time  of  his  injury,  when  at  the  place  of  his  work,  could  not 
see  the  workman  who  operated  the  cut-off  saw,  and  could 
not  know  when  a  slab  or  stick  might  be  thrown  from  the 
place  of  said  saw  out  at  the  east  end  of  said  second  story  to 
his  place  of  work,  nor  could  the  workman  who  operated  the 
said  cut-off  saw,  from  his  place  of  work,  see  the  plaintiff  at 
his  work,  thus  making  the  place  of  the  work  of  the  plaintiff  , 
dangerous  and  unsafe  when  the  slab  pile  had  become 
wholly,  or  almost  wholly,  removed;  that  about  one  week 
immediately  precedixig  the  injury  of  the  plaintiff  the  said 
slab  bin,  by  the  order  of  the  defendants,  had  been  made 
empty,  and  caused  to  remain  empty,  so  that,  when  the  slabs 
were  pitched  from  the  said  saw  down  toward  the  said  boiler- 
room,  they  would  go  to  the  bottom  of  the  bin,  which  was  the 
ground,  thus  making  the  place  of  the  work  of  the  plaintiff 
dangerous  and  unsafe,  which  fact  was  by  plaintiff  com- 
municated to  defendant,  and  to  defendant's  vice-principal 
William  Hess,  upon  which  the  defendant,  through  its  vice- 
principal  William  Hess^  "then  and  there  promised  the  plain- 
tiff that  the  said  defective  and  insufficient  machinery  and 
appliances  would  be  forthwith  supplied,"  and  the  said  dan- 
ger and  unsafety  to  plaintiff  removed  and  obviated,  by  con- 
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structing  and  placing  a  chute  of  sufficient  size  from  the  cut- 
off saw  downward  to  the  bin  room,  to  convey  the  said  wood 
and  slabs  to  their  place  of  use ;  that,  pursuant  to  said  prom- 
ise so  made  by  defendant  to  plaintiff,  defendant  then  and 
there,  through  its  vice-principal  William  Hess,  ordered, 
with  the  knowledge  of  the  plaintiff,  that  measurements  be 
made  and  plans  and  designs  formed  and  arranged  for  the 
inmiediate  construction  of  the  said  chute,  and  that  the  said 
chute  be  constructed  and  placed  in  the  said  mill  immedi- 
ately, and  plaintiff,  relying  upon  the  promise  of  defendant 
so  made,  continued  in  appellee's  service  for  three  days  im- 
mediately thereafter,  but  the  chute  or  conveyor  was  not  con- 
structed, when,  by  reason  of  the  slabs  thrown  down  from 
said  floor  of  the  mill  into  the  bin  or  receptacle  for  the  same, 
where  plaintiff  had  to  come  for  them,  he  was  struck  by  a 
heavy  slab  of  wood,  and  received  the  injury  of  which  he 
complains,  and  on  account  of  which  he  sues;  that  he  was 
injured  without  any  fault  upon  his  part,  and  by  reason  of 
the  negligence  of  the  defendant  in  failing  to  supply  the 
chute,  in  accordance  with  the  promise  set  out. 

1.  A  servant  voluntarily  entering  upon  an  employment, 
the  dangers  of  which  are  known  to  him,  must  be  held  to 
have  assumed  the  consequences  of  such  risk.  "The  employe 
who  continues  in  the  service  of  his  employer  after  notice  of 
a  defect  augmenting  the  danger  of  the  service,  assumes  the 
risk  as  increased  by  the  defect,  unless  the  master  expressly 
or  impliedly  promises  to  remedy  the  defect.  The  promise 
of  the  master  is  the  basis  of  the  exception.^'  Indianapolis, 
etc.,  R.  Co.  V.  Watson  (1887),  114  Ind.  20,  27,  5  Am.  St. 
578 ;  2  Bailey,  Per.  Inj.,  §3079. 

2.  Appellant's  knowledge  of  the  danger  of  his  employ- 
ment, and  his  continuance  in  appellee's  service  after  such 
knowledge,  clearly  appear.  His  right  of  action,  then,  if  it 
exists  at  all,  must  be  based  upon  appellee's  promise  to  con- 
struct the  chute.  In  addition,  it  should  appear  that  the 
building  of  the  chute  would  have  lessened  the  danger  to  ap- 
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pellant,  and  that  he  believed  it  would  do  so.  It  does  ap- 
pear that  the  vice-principal  of  appellee  promised  to  have 
the  chute  constructed,  but  it  only  appears  that  said  vice- 
principal  assured  appellant  that  said  chute  would  remove 
the  danger ;  but  no  fact  is  alleged  showing  that  the  danger 
would  have  been  lessened,  nor  is  it  alleged  that  appellant  be- 
lieved that  such  result  would  follow  the  construction  of 
said  chute.  The  exception  which  has  been  stated  does  not 
relieve  the  sen^ant  from  all  risk.  If  the  danger  is  known 
and  imminent,  he  must  not  expose  himself  to  it,  even  if  a 
promise  has  been  made  to  remove  it  Indianapolis,  etc,  R. 
Co.  V.  Watson,  supra;  McAndrews  v.  Montana  Union  R. 
Co.  (1895),  15  Mont.  290,  39  Pac.  85;  Erdman  v.  Illinois 
Steel  Co.  (1897),  95  Wis,  6,  69  K  W.  993,  60  Am.  St.  66. 
3.  The  allegations  of  the  paragraph  under  considera- 
tion show  that  the  danger  was  known,  was  imminent,  and 
great.  It  was  a  constant  menace  to  appellant's  safety.  He 
knew  that  he  was  liable  to  be  struck  by  a  falling  slab  of 
wood  any  time  that  he  attempted  to  "pick  up  any  part  or 
parcel  of  the  same  for  the  purpose  of  making  a  fire  in  the 
said  furnace.'^  "When  the  line  of  danger,  direct  and  cer- 
tain, is  reached,  there  the  citizen  must  stop,  and  he  can  not 
pass  it,  even  upon  the  faith  of  another's  promise,  if  to  pass 
it  requires  a  hazard  that  no  prudent  man  would  incur." 
Indianapolis,  etc.,  R.  Co.  v.  Watson,  supra.  The  facts 
alleged  do  not  present  a  claim  based  upon  the  use  of  defect- 
ive machinery  after  a  promise  has  been  made  to  repair  it. 
A  defective  machine  may  be,  and  often  is,  operated,  by  the 
use  of  care,  without  injury  to  the  employe.  The  situation 
in  which  the  facts  place  the  appellant  shows  that  care 
was  unavailing  for  the  reason  that  he  could  have  no 
knowledge  when  the  slabs  would  be  thrown,  nor  could  the 
man  at  the  cut-off  saw  know  when  appellant  was  in  a  place 
of  danger.  It  has  been  held  that  the  rule  which  appellant 
invokes — ^that  a  servant  may  rely  on  the  master's  promise 
Vol.  34—17 
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to  repair — does  not  apply  when  the  servant  is  performing 
ordinary  lal)or,  not  requiring  intricate  machinery  or  appli- 
ances, and  has  an  equal  knowledge  with  the  master  of  exist- 
ing  defects  or  dangers.  Marsh  v.  ChicJcering  (1886),  101 
N.  Y.  396,  5  N.  E.  56;  Meador  v.  Lake  Shore,  etc.,  R.  Co. 
(1894),  138  Tnd.  290,  46  Am.  St.  384. 

4.  The  second  paragraph  describes  the  mill  and  condi- 
tions as  set  out  in  the  first,  and  charges  that  the  failure  to 
furnish  a  chute  or  conveyor  for  the  slabs  constituted  negli- 
gence, under  section  nine  of  the  factory  act,  approved 
March  2,  1899  (Acts  1899,  p.  231,  §7087i  Bums  1901). 
Its  sufficiency  must  be  determined  upon  the  theory  upon 
which  it  is  framed.  Said  section  makes  it  the  duty  of 
any  person  in  charge  of  an  establishment  of  the  kind 
operated  by  appellees  to  f^irnish  "belt  shifters  or  other  safe 
mechanical  contrivances  for  the  purpose  of  throwing  on  or 
off  belts  or  pulleys;  and,  whenever  possible,  machinery 
therein  shall  be  provided  with  loose  pulleys ;  all  vats,  pans, 
saws,  planers,  -cogs,  gearing,  belting,  shafting,  set-screws 
and  machinery  of  every  description  therein  shall  be  prop- 
erly guarded,  and  no  person  shall  remove  or  make  ineffect- 
ive any  safeguard  around  or  attached  to  any  planer,  saw, 
belting,  shafting  or  other  machinery,  or  around  any  vat  or 
pan,  while  the  same  is  in  use,  unless  for  the  purpose  of  im- 
mediately making  repairs  thereto,  and  all  such  safeguards 
shall  be  promptly  replaced."  The  failure  to  provide  the 
chute  or  conveyor  does  not  constitute  a  violation  of  a  statu- 
tory duty. 

The  court  did  not  err  in  sustaining  the  demurrer  to  each 
paragraph.    Judgment  affirmed. 
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The  E.  T.  Kenney  Company  et  al.  v.  Ruff. 

[No.  4,975.     Filed  December  9,  1904.] 

1.  Pleading. — Complaint, — Warranty, — Breach. — Where  the  defend- 
ant warranted  that  a  corn-husker,  which  he  sold  to  the  plaintiff,  was 
well  made,  of  good  material,  and  that  it  would  do  as  good  or  better 
work  than  others  of  its  kind,  and  the  complaint  alleged  that  such 
eorn-husker  wholly  failed  to  husk  corn  properly;  that  it  shelled  a 
great  deal  of  the  corn;  that  its  cog-wheel,  snapping-roller,  shucking- 
rolls  and  belt-tightener  constantly  broke  and  rendered  it  impossible 
to  husk  com,  it  was  suflSciently  shown  that  such  machine  failed  to 
comply  with  the  terms  of  such  warranty,     p.  262. 

2.  Sauil— Complaint, — Breach  of  Warranty, — Consideration. — Fail- 
fire. — Where  a  machine,  sold  to  the  plaintiff,  was  warranted  to  be 
of  a  certain  material  and  to  do  certain  work,  and  on  failure  to  fulfil 
such  warranty  the  defendant  had  the  right  to  furnish  a  new  ma- 
chine that  would  fulfil  the  conditions,  or  return  the  plaintiff's  money 
and  notes,  and  it  was  alleged  in  the  complaint  that  such  machine  did 
not  fulfil  the  warranty  and  was  returned  to  the  defendant,  who 
accepted  it,  and  that  the  defendant  failed  and  refused  to  return  such 
money  and  notes  or  to  furnish  or  tender  such  new  machine,  the 
failure  of  consideration  for  such  notes  was  sufficiently  shown,     p.  262. 

3.  Same. — Complaint. — Alternative  Option  "by  Defendant, — Demand. 
— ^Where  a  contract  for  the  sale  of  a  corn-husker  provided  that  if 
Buch  busker  did  not  fulfil  the  warranty  given,  the  plaintiff  would 
have  the  right  to  return  it,  and  the  defendant  would  have  the  right 
to  furnish  a  new  one  that  would  fulfil  the  warranty  or  return  the 
money  and  notes  given  in  payment  thereof,  and  the  con^plaint  showed 
a  return  and  acceptance  of  such  machine  by  defendant,  it  was  not 
necessary  for  the  plaintiff  to  show  a  demand  for  such  new  machine, 
6ince  such  option  belonged  to  the  defendant,  and  the  burden  was  on 
him  to  show  that  he  duly  offered  such  new  machine  and  that  plain- 
tiff refused  it;  otherwise,  plaintiff's  cause  of  action  for  the  cancela- 
tion of  the  notes  given  was  perfect,     p.  264. 

4.  Trial. — Special  Finding. — Venire  de  Novo, — Where,  in  an  action 
for  the  cancelation  of  notes  and  a  mortgage  given  as  the  purchase 
price  of  a  corn-husker,  the  court,  in  its  special  finding,  failed  to  set 
out  the  complete  contract  of  the  parties  for  such  sale,  but  did  set  out 
those  parts  the  violation  of  which  caused  the  rescission  of  the  sale,  a 
motion  for  a  venire  de  novo  because  of  such  failure  was  properly  over- 
ruled,   p.  265. 

From  Pulaski  Circuit  Court ;  John  C.  Nye,  Judga 
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Action  by  Frank  F.  Ruff  against  The  E.  T.  Kenney 
Company  and  another.  From  a  decree  for  plaintiff,  the 
defendants  appeal.    Affirmed. 

Mont.  M.  Hathaway  and  Francis  J.  Vurpillat,  for  appel- 
lants. 

Henry  A.  Steis.  for  appellee. 

,  Black,  J. — The  appellee  sued  the  appellants  for  the  can- 
celation of  certain  promissory  notes  and  a  chattel  mortgage 
executed  by  him  to  the  appellant  The  E.  T.  Kenney  Com- 
pany. .  The  demurrer  of  the  appellants  to  the  complaint  for 
want  of  suiBcient  facts  was  overruled. 

The  complaint  showed  that  the  appellee,  a  farmer,  and 
engaged  in  raising  com,  executed  his  written  order  to  the 
appellants  for  the  purchase  of  a  certain  machine  known  as 
the  "Janney  Common  Sense  Com-Husker,"  made  for  the 
purpose  of  husking  corn,  and  cutting  and  grinding  the  corn- 
stalks into  small  particles  for  feeding  live  stock.  The  order 
was  set  out  in  the  body  of  the  complaint.  It  is  of  great 
length,  and  only  the  portions  thereof  necessary  for  the  illus- 
tration of  the  dispute  of  counsel  relating  to  the  sufficiency 
of  the  complaint  will  be  specially  noticed.  It  was  dated  at 
Star  City,  Indiana,  signed  by  the  appellee,  and  addressed  to 
the  appellant  A.  W.  Hartman,  at  that  place,  as  agent ;  and 
he  was  thereby  requested  to  furnish  or  ship  for  and  to  the 
appellee,  about  October  1,  1902,  to  that  place,  in  care  of 
Hartman,  agent,  such  a  com-husker,  named  and  described, 
for  the  price  of  e$525.  The  appellee  agreed  to  receive  it 
subject  to  the  conditions  stated  in  the  order,  and  to  pay 
therefor  that  price  by  giving  his  three  promissory  notes  for 
$175  each,  and  his  chattel  mortgage,  described.  The  order 
was  therein  expressly  made  subject  to  the  acceptance  of  The 
E.  T.  Kenney  Company  at  its  home  office  at  Indianapolis, 
Indiana.  In  a  portion  of  the  order  it  was  stated  that  the 
com-husker  was  "warranted  to  be  well  made,  of  good  ma- 
terial, and,  with  proper  use  and  management,  to  do  as  good 
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or  better  work,  and  as  fast  or  faster,  as  any  other  husker  of 
the  same  s?ze  and  manufactured  for  a  like  purpose;"  that 
if  within  two  days  from  the  date  of  its  first  use  it  should 
fail  in  any  respect  to  fill  the  warranty,  written  notice,  stal/ 
ing  wherein  it  failed,  should  be  given  to  a  manufacturing 
company  named,  in  Iowa,  and  to  The  E.  T.  Kenney  Com- 
pany, by  registered  letter  or  telegram,  and  like  notice  given 
the  agent  from  whom  the  husker  was  purchased,  and  a  rea- 
sonable time  allowed  to  get  to  it  and  remedy  defects,  if  any, 
if  the  defect  should  be  such  that  the  remedy  could  not  be 
suggested  by  telegram  or  letter;  that,  if  it  could  not  be  made 
to  work,  the  appellee  should  return  it  to  the  place  from 
which  it  was  received,  "where  another  husker,  at  the  option 
of  The  E.  T.  Kenney  Company,  will  be  furnished,  which  . 
shall  perform  the  work,  or  the  money  and  the  notes  which 
have  been  given  for  the  above-named  husker  shall  be  re- 
turned to  the  makers,  and  no  further  claim  be  made  on 
The  E.  T.  Kenney  Company  or  its  agents  or  the  manufac- 
turers." 

It  was  alleged  in  the  complaint  that,  upon  the  execution 
of  the  order,  the  appellants  delivered  the  husker  to  the  ap- 
pellee, who  thereupon  executed  the  notes,  for  which  such 
husker,  when  complying  with  the  warranties  and  conditions 
set  forth  in  the  order,  was  the  sole  consideration,  and  also 
executed  the  mortgage  mentioned  to  secure  the  payment  of 
the  notes.  It  was  alleged  that  the  whole  consideration  for 
the  notes  and  mortgage  had  failed,  in  that  the  machine  for 
which  th^y  were  given  hud  wholly  failed  to  husk  com  prop- 
erly;  that  it  shelled  a  great  quantity  of  the  com;  that  it  was 
improperly  constructed,  so  that  certain  parts  of  the  machin- 
ery necessary  to  operate  it,  to  wit,  the  cogwheel,  snapping 
roller,  shucking  rolls  and  belt-tightener,  constantly  broke, 
and  rendered  it  impossible  to  use  the  machine  for  husking 
com ;  that  the  appellee  repeatedly  notified  the  appellants  of 
such  failure  of  the  machine  to  work  successfully,  and  of  the 
breakage  of  such  parts  thereof,  and  the  appellanta  unsuc- 
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ceesfnlly  attempted  to  remedy  said  defects,  so  as  to  make  it 
work  properly  or  to  prevent  it  from  constantly  breaking, 
and,  after  trying  to  put  it  in  proper  condition  for  use,  and 
failing  to  do  so,  the  appellants  wholly  abandoned  any  fur- 
ther attempts,  and  told  the  appellee  that  it  would  not  work ; 
that  the  appellee  then  tendered  back  to  the  appellants  the 
jnachine,  and  demanded  back  his  notes  and  mortgage;  that 
the  appellants  accepted  the  machine,  and  told  the  appellee 
where  to  deliver  it,  and  he  delivered  it  at  the  place  desig- 
nated by  the  appellants,  but  they  wholly  failed  and  refused, 
and  still  refuse  to  surrender  to  the  appellee  his  notes  and 
mortgage;  that  the  aj)pellants  wholly  failed  to  furnish  or 
tender  to  the  appellee  a  machine  that  was  properly  oon- 
structed  and  in  good  working  order,  and  which  would  prop- 
erly husk  com,  at  the  time  the  appellee  surrendered  the  ma- 
chine, which  was  accepted  by  the  appellants.  "Wherefore, 
plaintiff  demands  judgment  against  the  defendants  for  the 
cancelation  of  said  notes  and  mortgage,  and  for  all  other 
proper  relief." 

1.  The  complaint  showed  by  allegations  of  facts,  with 
sufficient  particularity  and  definiteness,  that  the  machine 
failed  to  comply  with  the  terms  of  the  warranty.  McCor- 
mick,  etc.,  Mach.  Co.  v.  Hays  (1883),  89  Ind.  582 ;  McCor- 
micJc,  etc.,  Mach.  Co.  v.  Gray  (1884),  100  Ind.  285; 
Marion  Mfg.  Co.  v.  Harding  (1900),  155  Ind.  648;  Ohio, 
etc..  Engine  Co.  y.  Hensel  (1893),  9  Ind.  App.  328. 

2.  It  is  claimed  that  a  total  failure  of  consideration  was 
not  sufficiently  shown ;  that  for  such  purpose  it  was  neces- 
sary, under  the  terms  of  tlie  contract,  to  show  that  The  E. 
T.  Kenney  Company  furnished  a  second  machine,  which 
also  failed  to  work  as  warranted,  or  that  it  refused  to  supply 
a  second  machine,  and  that  the  appellee  was  willing  to  re- 
ceive another  machine  and  demanded,  it.  Also,  it  is  claimed 
that  the  warranty  was  unconditional,  and  that,  no  fraud 
being  shown,  the  purchaser  could  not  rescind  the  contract 
without  the  consent  of  the  seller,  and  recover  back  the  pur- 
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chase  money  as  money  paid  upon  a  consideration  which  had 
failed.  The  contract  provided  that,  under  conditions  shown 
by  the  pleading  to  have  occurred,  the  machine  was  to  be 
returned  by  the  buyer  to  the  place  where  it  was  received,' 
where  another  husker,  at  the  option  of  The  E.  T.  Kenney 
Company,  .would  be  furnished,  which  should  perform  the 
work,  or  the  money  and  notes  given  for  the  machine  should 
be  returned.  When,  tlie  warranty  being  broken,  the  ma- 
chine was  returned  according  to  the  contract,  and  accepted 
by  the  seller,  the  buyer  had  done  all  that  was  'required  to 
be  done  on  his  part  to  relieve  himself  of  obligation  to  pay 
for  that  machine;  and,  by  the  terms  of  the  contract,  the 
seller  was  then  to  return  the  notes  or  to  furnish  another 
machine  which  would  perform  the  work. 

It  was  alleged  in  the  complaint  that  the  appellants 
failed  and  refused  to  surrender  the  notes,  and  wholly  failed 
to  furnish  or  tender  such  a  machine.  It  was  not  required  by 
the  contract  that  the  buvor  should  demand  another  machine; 
it  devolved  upon  the  seller  to  exercise  its  option  to  furnish 
it,  or  to  return  the  notes :  and,  the  buyer  having  sho\vn  the 
perfdrmance  by  him  of  what  was  required  of  him,  tlie  bur- 
den was  upon  the  seller  to  show  that  it  furnished  another 
husker,  or  was  ready  and  willing  to  do  so,  and  tendered  it, 
or  offered  to  do  so^  but  was  prevented  or  relieved  from 
obligation  to  do  so  by  the  refusal  of  the  buyer  to  accept 
another  machine,  or  that  it  exercised  its  alternative  right  to 
return  the  notes  given  for  the  purchase  money ;  otherwise, 
a  cause  of  action  existed  for  the  cancelation  of  the  notes 
retained  by  the  appellants.  It  was  upon  tlie  doing  of  one 
or  the  other  of  these  things  that  "no  further  claim"  was  to 
be  made.  Sheen  v.  Springfield  Engine,  etc,  Co,  (1889), 
34  Mo.  App.  485.  There  was  not  here  mei*ely  an  offer  to 
surrender  the  macliine  to  the  seller  upon  condition  that  the 
buyer^s  notes  be  surrendered.  The  surrender  was  uncondi- 
tional,  and  the  machine  was  accepted  back,  and  the  buyer's 
deniand  for  the  surrender  of  his  notes  did  not  make  the 
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retiirn,  of  the  machine  conditional.  See  Davis'  Sons  v.  But- 
rick  (1885),  68  Iowa  94,  26  N.  W.  27;  Pitt's  Sons'  Mfg. 
Co.  V.  Spitznogle  (1880),  54  Iowa  36,  6  N.  W.  71.  The 
complaint  sufficiently  stated  a  cause  of  action. 

3.  The  appellants  jointly  answered  in  a  single  paragraph, 
in  which  they  admitted  all  the  allegations  of  the  complaint 
not  expressly  denied  or  controverted  in  this  paragraph  of  an- 
swer, and  for  defense  alleged  that  when  the  appellee  re- 
turned the  machine,  as  stated  in  the  complaint,  he  de- 
manded the  return  and  surrender  to  him  of  his  notes  and 
mortgage;  that  the  appellants  then  and  there  refused  to 
surrender  them,  and  declared  to  the  appellee  their  right 
under  the  contract,  and  their  intention  to  exercise 
the  option  agreed  to  therein,  to  furnish  him  another 
husker,  such  as  was  described  in  the  contract^  which 
could  perform  the  w^ork  as  warranted;  that  the  appellee 
then  and  there  told  the  appellants  he  would  not  accept  the 
new  machine  proposed  to  be  sent  him,  and  that  he  would 
refuse  to  receive  it  if  tendered  to  him ;  that,  as  soon  as  he 
returned  the  machine,  he  demanded  his  notes,  without  offer- 
ing to  comply  any  further  with  his  contract,  and  took  steps 
to  bring  tliis  action ;  that  he  did  not  give  the  appellants  an 
opportunity  to  comply  with  the  contract,  and  did  not  give  ' 
them  reasonable  time  in  which  to  procure  and  furnish  him  a 
second  machine  from  the  factory  where  such  machines  were 
made,  nor  from  any  other  place  within  the  control  or  man- 
agement of  the  appellants,  but,  on  the  contrary,  he  immedi- 
ately sought  counsel,  and  caused  this  action  to  be  instituted, 
thereby  preventing  the  carrying  out  of  the  contract,  although 
the  appellants  had  always  been  ready  and  willing,  and  were 
still  ready  and  willing,  to  perform  all  the  conditions  of  the 
contract  to  be  performed  by  them.  To  this  answer  the 
appellee  replied  by  general  denial.  On  trial  by  the  court  a 
special  finding  was  rendered,  with  a  conclusion  of  law  in 
favor  of  the  appellee. 
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4.  The  appellants  attack  the  action  of  the  court  in  over- 
ruling their  motion  for  a  venire  de  novo,  and,  for  specific 
objection,  complain  that  the  finding  does  not  purport  to  set 
out  the  contract,  and  contains  only  two  quotations  from  the 
written  warranty.  The  appellants  also  insist  that  the  court 
erred  in  overrulinc  their  motion  for  a  new  triaL  The  action 
was  not  one  seeking  a  recovery  upon  the  contract — ^was  not 
based  upon  the  contract  as  a  cause  of  action — ^but  was  a  suit 
for  the  cancelation  of  the  notes  and  mortgage.  The  finding 
did  set  forth  portions  of  the  contract,  showing  sufficiently 
the  provisions  thereof  for  the  violation  of  which  the  sale 
was. rescinded  by  the  action  of  the  appellee  in  returning  the 
machine.  Under  the  pleadings  the  issue  was  a  narrow  one, 
the  question  of  fact  to  be  tried  being  that  presented  by  the 
affirmative  allegation  of  the  answer  that  upon  the  return  of 
the  machine  the  appellants  informed  the  appellee  of  their 
election  to  furnish  him  a  second  machine.  On  this  question 
there  was  such  a  conflict  of  testimonv  that  its  determination 
by  the  trial  court  can  not  be  disturbed  here. 

In  view  of  the  express  finding  that  the  defendant  com- 
pany never,  by  itself  or  its  agent,  made  any  offer  to  furnish 
the  appellee  a  new  machine  until  some  time  after  the  return* 
of  the  purchased  busker  and  after  the  commencement  of 
this  suit,  we  can  not  say  that  a  conclusion  of  law  in  favor  of 
tlie  appellee  was  erroneous. 

Juds^meut  affirmed. 


Reed  Smokeless  Furnace  Company  v. 

The  State. 

[No.  4,954.     Filed  December  9,  1904.] 

Contracts. — Acceptance  of  Article  Conditioned  on  "Satisfaction  of 
Purchaser" — Test. — Rejection, — Where  a  certain  furnace  device  was 
contracted  for  by  defendant  and  it  was  provided  in  such  contract 
that  defendant  should  have  a  certain  time  in  which  to  test  same,  and 
if  at  the  expiration  of  such  thne  such  device  fulfilled  the  warranty 
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given,  and  was  constructed  in  a  good  workmanlike  manner,  and  "to 
the  satisfaction  of  said  second  party,"  and  the  defendant  notified 
plaintiff  within  the  time  that  he  could  not  accept  the  device,  and 
thereby  rejected  same,  the  plaintiff  can  not  recover. 

From  Superior  Court  of  Marion  County  (General  Term, 
67)  ;  Vinsnn  Carter,  James  M.  Leathers  and  John  L,  Mc- 
Master  J  Judges. 

Action  by  the  Reed  Smokeless  Furnace  Conapany  against 
the  State  of  Indiana.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 


Charles  E.  Barrett,  Fred  E.  Barrett,  E.  A.  Brown  and 
B.  B.  Cohen,  for  appellant. 

C.  W.  Miller,  Attorney-General,  C.  C.  Hadley,  L.  0. 
Rothschild  and  TT.  C.  Oeake,  for  the  State. 

EoBY,  J. — This  action  was  instituted  by  appellant  to  re- 
cover the  contract  price  of  a  certain  furnace  device  for  sav- 
ing coal  and  consuming  smoke,  alleged  to  have  been  in- 
stalled at  t])e  Indiana  state  prison  at  Michigan  City.  Trial 
was  had,  finding  made,  and  judgment  rendered  in  appellee's 
favor.  The  complaint  was  founded  upon  the  contract,  per- 
formance of  which  was  averred.  The  answer  was  a  general 
denial.  The  contract  contained  provisions  as  follows: 
**Fourth.  Said  first  party  [appellant]  shall  grant  to  said 
second  party  a  period  of  ninety  days  from  the  date  when 
said  device  is  completely  installed  and  constructed,  as  a 
trial  period,  within- which  said  second  party  may  test  the 
same,  during  which  time  first  party  shall  furnish  an  experi- 
enced fireman,  free  of  expense  (except  his  board  and  lodg- 
ing, which  said  second  party  shall  provide),  for  such  period 
as  shall  be  necessary  to  instruct  the  fireman  of  the  second 
party  in  the  use  and  operation  of  said  dexdce.  *  *  * 
Eighth.  At  the  end  of  said  trial  period  of  ninety  days  said 
second  party  shall  at  once  determine  and  announce  to  said 
first  party  the  result  of  their  determination  as  to  the  ques- 
tion of  consumption  of  smoke  and  saving  of  fuel,  as  before 
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described  in  this  contract.  If  said  second  party  shall  deter- 
mine that  said  device  does  meet  the  guaranty  and  warranty 
aforesaid,  in  all  particulars,  and  said  construction  and  in- 
stallation of  such  device,  and  the  machinery  and  appliances 
connected  therewith  are  furnished,  made  and  done  in  good 
and  workmanlike  manner,  and  to  the  satisfaction  of  said 
second  party,  then,  in  that  event,  said  second  party  shall 
thereupon  and  within  thirty  days  from  that  time  pay  to  said 
first  party  the  sum  of  $1,800  cash,  in  full  satisfaction  and 
payment  for  said  device." 

The  "guaranty  and  warranty"  referred  to  was  that  the 
device  sold  would  consume  seventy-five  per  cent,  of  the 
smoke  otherwise  produced  by  a  furnace,  and  save  twenty- 
five  per  cent,  of  the  coal  otherwise  consumed.  In  various 
ways  the  appellant  questions  the  sufficiency  of  the  evidence. 
Its  point  is  that  under  the  issue  but  two  questions  were 
presented  for  decision:  (1)  Did  appellant  construct  the 
furnace  as  contracted  for?  (2)  Did  appellee,  within 
ninety  days  after  its  completion,  make  a  test  and  notify 
appellant  of  its  rejection?  xippellant  began  the  con- 
struction according  to  the  contract.  The  work  was  delayed 
for  various  reasons,  some  of  which  were  due  to  the  officers 
of  the  institution  and  some  to  the  company,  and  not  com- 
pleted until  quite  an  interval  after  the  time  specified  by  the 
contract.  It  was,  perhaps,  not  entirely  finished  at  any 
time;  but  the  delay  was  acquiesced  in,  and  the  unfinished 
part  wn3  of  such  trifling  importance  that  the  allegation  of 
performance  by  appellant  was  fairly  established.  There 
was  considerable  communication  after  the  completion  of  the 
work  relative  to  its  approval  and  acceptance.  Tests  were 
made  under  appellant's  supervision,  and  the  appliances 
were  regularly  used.  Within  ninety  days  after  the  com- 
pletion the  warden  notified  appellant  that  he  could  not  rec- 
ommend the  acceptance  of  the  plant  or  the  payment  of  the 
money.  He  also  expressed  his  inability  to  determine 
whether  the  plant  met  the  requirements  of  the  contract.  The 
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tests  made  were  subs^uent  to  this  letter,  and  did  not  result 
in  an  acceptanca  The  evidence  warranted  the  court  in  find- 
ing that  there  was  a  substantial  compliance  by  appellee  with 
the  terms  of  the  contract  on  its  part,  and  a  rejection  of  the 
plant,  i  The  case  is  a  severe  ona  Appellant  acted  in  good 
faith,  and  it  is  regretable  that  it  is  compelled  to  lose  so 
heavily  as  it  does,  but  such  facts  are  not  sufficient  to  author- 
ize the  reversal  of  the  judgment 
Judgment  affirmed. 


Arbaugh  et  al.  v.  Shockney. 

[No.   4,676.     Filed  May   31,   1904.     Rehearing   denied   December   13, 

1904.] 

1.  Contracts. — Soliciting  Insurance. — Commiasion. — Where  plaintiff 
contracted  to  employ  defendant  to  solicit  life  insurance,  and  to  pay 
him  for  hisjservices  a  certain  commission  on  all  premiums  collected 
and  paid  over  upon  insurance  secured  by  him,  and  that  all  money  or 
notes  received  by  defendant  should  constitute  a  fiduciary  trust,  to 
be  paid  over  to  plaintiff  at  the  plaintiff's  option,  the  only  compensa- 
tion to  which  defendant  was  entitled  was  the  commission  provided, 
p.  272. 

2.  Same. — Soliciting  Insurance. — Expenses. — Advancements. — Where 
plaintiff  cdntracted  to  employ  defendant  to  solicit  insurance  and  to 
pay  him  therefor  a  certain  commission,  and  also  to  advance  money, 
not  to  exceed  $15  per  week,  for  current  expenses,  the  same  to  be 
retained  out  of  and  be  a  first  lien  on  defendant's  commission  on 
premiums  secured  by  him,  and  the  contract  further  provided  that 
defendant  should  turn  over  all  premiums  until  his  commissions  should 
equal  such  advancements,  and  the  bond,  executed  as  security  by 
defendant,  provided  that  defendant  should  pay  over  to  plaintiff  all 
moneys  payable  in  any  event  on  account  of  the  advancements  made 
to  him,  such  contract  provides  compensation  only  to  the  amount  of 
commissions  and  does  not  include  the  $15  per  week  in  addition, 
p.  272. 

3.  Same. — Repudiation. — Right  of  Party  Repudiating. — Where  the 
plaintiff  employed  defendant  to  solicit  insurance  for  a  certain  com- 
mission, and  agreed  to  advance  to  defendant,  for  current  expenses, 
not  to  exceed  $15  per  week,  such  advancements  to  be  deducted  from 
commissions,  and  the  plaintiff  after  making  some  advancements  re- 
fused to  make  any  further  advancements  unless   defendant  would 
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execute  a  new  contract,  such  refusal  constituted  a  repudiation  of 
such  contract  and  justified  defendant  in  quitting  such  employment, 
and  the  plaintifTs  repudiation  precludes  any  recovery  by  him  on  such 
contract,    p.  273. 

4.  CJoNTBACTB. — Advancem^tB, — Collection, — Where  a  contract  pro- 
vided that  plaintiff  should  "advance"  to  defendant  not  to  exceed  $15 
per  week  for  current  expenses,  such  amount  to  be  a  first  lien  and 
pajrable  out  of  commissions  which  should  become  due  to  the  defendant, 
such  "advancement"  did  not  constitute  a  personal  liability,  since  there 
is  no  provision  requiring  the  defendant  to  pay  such  sums.     p.  275. 

5.  Same. — AdvancetnenU. — Obligation  for  Repayment, — Implied  Con- 
tract,— Where  plaintiff  contracted  with  defendant  for  certain  work, 
and  to  enable  defendant  to  give  his  entire  time  and  energy  to  such 
work  agreed  to  advance  him  not  to  exceed  $15  per  week,  payable 
out  of  commissions  to  become  due  defendant,  it  being  agreed  that 
defendant  should  remain  in  plaintiff's  employ  at  plaintiff's  option,  so 
long  as  defendant  was  "in  debt"  to  him,  such  contract  does  not  show 
any  obligation  upon  defendant  personally  to  repay  such  advance- 
ments, but  the  same  must  be  collected  from  such  commissions,  nor 
does  it  show  any  implied  promise  arising  from  such  terms,     p.  275. 

6.  PBlNCiPAii  AND  SuBETT. — Bond. — Construction, — Sureties  have  the 
right  to  stand  upon  the  strict  terms  of  their  contract,  and  their  lia- 
bility can  not  be  extended  by  implication,    p.  279. 

From  Superior  Court  of  Marion  County  (59,414)  ;  John 
L.  McMaster,  Judge. 

Action  by  James  "N".  Shockney  against  Archibald  M,  Ar- 
baugh  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Reversed. 

Harvey,  Pichens,  Cox  &  Kahn,  for  appellants. 
Oliver  H.  Carson,  for  appellee. 

Wiley,  J. — Action  by  appellee  upon  two  contracts  en- 
tered into  by  him  and  appellant  Arbaugh,  by  the  terms  of 
which  the  latter  agreed  to  act  as  insurance  solicitor  for  the 
former,  and  upon  a  bond  signed  by  Arbaugh  as  principal 
and  appellants  Lesley  and  Gist  as  sureties,  guaranteeing 
performance  on  the  part  of  Arbaugh.  The  amended  com- 
plaint is  in  two  paragraphs,  to  which  an  answer  in  denial 
was  filed.  Trial  by  the  court,  resulting  in  a  finding  and 
judgment  for  appellee.     Appellants'  joint  and  several  mo- 
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tion  for  a  new  trial  was  overruled,  and  such  ruling  is  the 
only  error  assigned. 

The  two  contracts  and  bond  sued  on  were  executed  the 
same  day.  The  contracts  may  properly  be  designated  as 
primary  and  supplemental,  and  will  be  so  referred  to  in  this 
opinion.  By  the  terms,  of  the  primary  contract,  appellant 
Arbaugh  engaged  to  act  as  soliciting  agent  for  appellee  for 
life  insurance  companies  designated  by  the  appellee.  The 
appellee  was  to  pay  Arbaugh  for  his  services  a  specified  com- 
mission on  all  premiums  collected  and  paid  over  upon  the 
insurance  secured  by  him.  Arbaugh  bound  himself  not  to 
solicit  applications  for  life  insurance,  or  do  any  business 
connected  therewith,  for  any  other  company  than  that  desig- 
nated by  appellee.  He  also  agreed  to  execute  a  bond  with 
approved  sureties,  conditioned  for  the  faithful  performance 
of  his  duties  and  obligations  as  such  agent.  He  also  agreed 
to  be  governed  by  and  submit  to  all  rules  and  regulations 
then  existing  or  that  might  thereafter  be  adopted  by  the 
company  or  companies  for  which  he  was  to  solicit  business. 
The  contract  also  provided  that  the  appellee  might  offset 
against  any  claims  under  the  contract  any  and  all  debts  or 
liabilities  of  Arbaugh  to  appellee.  The  contract  further 
provided  that  all  moneys  or  other  evidences  of  value  or  of 
indebtedness  that  might  be  received  by  Arbaugh  "should  be 
a  fiduciary  trust  in  the  hands  of  said  Archibald  N.  Ar- 
baugh," and  that  all  such  funds,  etc.,  should  be  paid  over 
to  the  appellee  at  his  option.  It  was  further  provided  that 
either  party  might  cancel  the  contract  by  giving  to  the  other 
thirty  days'  notice  in  writing. 

The  supplemental  contract  provided  for  advancements  to 
be  made  by  the  appellee  to  Arbaugh,  not  to  exceed  $15  per 
week,  conditioned  that  Arbaugh  should  remit  to  appellee^  on 
receipt  of  same,  all  moneys  or  notes  secured  by  him  for 
premium  or  premiums  on  applications  for  insurance.  By 
the  terms  of  this  supplemental  contract,  these  advances  were 
to  be  a  first  lien  on  all  commissions  or  renewals  then  due, 
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or  that  might  thereafter  become  due  to  Arbaugh,  and  appel- 
lee was  authorized  to  deduct  any  advances  made  from  any 
money  in  his  hands  received  on  premiums,  and  which,  under 
the  primary  contract,  would  be  due  to  Arbaugh.  By  the 
supplemental  contract  it  was  also  provided  that-app^llee  was 
not  bound  to  pay  any  commission  on  any  note  taken  by 
Arbaugh  for  premiums  until  the  same  should  become  due 
and  paid.  It  was  agreed  between  them  that  whenever  any 
commission  was  due  Arbaugh,  the  same  should  constitute 
and  form  a  part  of  the  amount  which  appellee  agreed  to 
advance  from  time  to  t^ime.  Another  provision  of  the  sup- 
plemental contract  was  that  it  was  the  intent  of  the  parties 
that  appellee,  by  making  advances,  was  to  furnish  Arbaugh 
with  ready  money  for  current  expenses ;  and  it  was  further 
stipulated  that  Arbaugh  should  remain  in  the  employ  of  the 
appellee,  at  the  latter's  option,  so  long  as  Arbaugh  should 
be  indebted  to  him,  and  that  appellee  might  terminate  the 
supplemental  agreement  at  any  time,  by  giving  written 
notice,  ^vitho^lt  invalidating  or  interfering  with  the  primary 
contract. 

By  the  terms  of  the  bond,  the  obligors  bound  themselves 
that  Arbaugh  "shall  pay  or  hand  over  all  moneys  payable 
in  any  event  to  James  IT.  Shockney,  aforesaid,  which  shall 
at  any  time  be  received  by  him  or  for  which  he  shall  be 
accountable  or  liable,  *  *  *  including  all  moneys  re- 
ceived prior  to  the  date  of  this  instrument  (if  any  there  be), 
as  well  as  that  received  thereafter ;  as  also  all  moneys  which 
lie  now  owes,  or  hereafter  may  owe,  to  said  James  N.  Shock- 
ney, aforesaid,  on  account  of  the  advances  made  to  him  or 
otherwise,  and  shall  now,  and  at  all  times  hereafter,  well, 
truly,  and  faithfully  do  and  perform  all  the  duties  apper- 
taining to  his  said  agency,  which  are  now,  or  which  may 
hereafter  be  prescribed  at  any  time  for  the  government  of 
the  business  of  said  agency  by  said  James  N".  Shockney, 
aforesaid,  and  shall  well  and  faithfully  conform  to  and  ful- 
fil all  instructions  and  directions  which  he,  as  said  agent. 
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Tuay  at  any  time  and  from  time  to  time  receive  from  said 
James  N.  Shockney."  The  bond  further  required  that  Ar- 
baugh should,  on  the  12th  and  27th  days  of  each  month, 
account  for,  remit  and  pay  over  to  appellee  all  moneys  due 
by  him,  not  previously  remitted  and  duly  accounted  for,  less 
his  commission  and  allowance,  expressly  authorized  by  his 
written  appointment.  These  several  instrxunents  should  be 
construed  together  to  ascertain  the  intention  of  the  parties. 

1.  It  is  clear  that  under  the  primary  contract  the  only 
compensation  Arbaugh  wap  to  receive  for  his  services  as 
soliciting  agent  for  appellee  was  the  commission  agreed 
upon,  and  this  was  to  be  repaid  solely  out  of  the  premiums 
collected.  He  did  not  collect  any  premiums  for  which  he 
failed  to  account.  From  the  date  of  the  contract  to  the  time 
Arbaugh  quit  the  service  of  appellee,  the  latter  made  weekly 
advances  to  him,  aggregating  $323.50.  All  notes  taken  by 
Arbaugh  in  payment  of  premiums  were  turned  over  to  ap- 
pellee, and  he  retained  them  and  all  proceeds  therefrom. 

2.  The  contracts  speak  for  themselves.  The  language 
used  is  not  ambiguous,  and,  as  above  suggested,  the  only 
compensation  Arbaugh  was  to  receive  was  a  fixed  commis- 
sion upon  the  business  he  secured.  To  hold  that  the  supple- 
mental contract  provides  for  additional  compensation  by  an 
advancement  of  $15  per  week,  would  be  against  the  clear 
intention  of  the  parties  as  expressed  by  their  contract. 

It  appears  from  the  evidence  that  Arbaugh  was  an  inex- 
perienced insurance  solicitor,  and  it  is  evident  that  the  ad- 
vancements provided  for  in  the  supplemental  contract  were 
to  aid  him  in  his  business.  The  intention  of  the  parties 
is  made  clear  by  a  provision  in  that  contract  that  Arbaugh 
was  to  repay  appellee  all  such  advances  out  of  the  commis- 
sions earned,  and,  to  secure  such  repayment,  the  terms  of 
the  primary  contract  were  modified,  in  that  he  was  to  turn 
over  to  appellee  all  of  his  commissions  to  reimburse  him 
for  such  advancements,  and  was  to  remain  in  his  employ 
until  the  commissions  earned  would  equal  the  advancements 
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Tuada  Under  the  primary  contractj  Arbaugh  was  per- 
mitted to  retain  out  of  all  remittances  his  commissions 
earned.  Ap  another  evidence  of  the  intention  of  the  parties, 
the  bond  bound  him  to  "pay  over"  to  appellee  "all  moneys 
payable  in  any  event  *  *  *  on  account  of  the  advances 
made  to  him  or  otherv\dse." 

There  is  a  sharp  contention  between  the  parties  as  to 
whether  or  not  the  advances  made  by  appellee  to  Arbaugh 
constituted  a  personal  indebtedness  which  was  covered  by 
the  bond,  hut,  from  the  view  we  have  taken  of  the  law  as 
applicable  to  the  facts  proved,  it  is  unnecessary  for  us  to 
decide  that  question. 

.The  supplemental  contract  provides  that  the  appellee 
could  terminate  it  at  any  time  by  giving  to  Arbaugh  written 
notice.  No  written  notice  of  his  intention  to  terminate  it 
was  given,  but  the  uncontradicted  evidence  shows  that  he 
refused  to  carry  out  its  conditions  on  his  part. 

8.     The  two  contracts  were  executed  February  1,  1899, 
and  the  parties  to  them  operated  under  them  until  on  or 
about  June  21,  1899.     Prior  to  the  last-named  date,  ap- 
pellee had  said  to  Arbaugh  that  he  would  not  make  any 
more  advances,  as  provided  by  the  supplemental  contract, 
and  in  fact  did  not  make  any  more.     He  told  Arbaugh  that 
he  would  make  a  new  contract  with  him  on  an  entirely 
different  basis,  prepared  such  contract,  signed  it,  and  ten- 
dered it  to  Arbaugh  for  his  signature.     The  lattei:  refused 
to  sign  it,  and  left  the  employ  of  appellee.     Appellee's  re- 
pudiation of  the  supplemental  contract  was  such  a  breach 
of  its  terms  as  to  relieve  Arbaugh  from  further  liability 
thereunder.    He  was,  therefore,  justified  in  quitting  appel- 
lee's service.     It  is  true  the  supplemental  contract  bound 
Arbaugh  to  remain  in  appellee's  service  until  his  earned 
commissions   should   be   sufficient   to   repay   the   advances 
made ;  but,  as  he  was  operating  under  his  primary  and  sup- 
plemental contracts,  and  could  only  earn  commissions  while 
Vol.  34—18 
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serving  his  principal  thereunder,  appellee's  refusal  to  con- 
tinue him  in  his  service  under  the  terms  of  the  contracts, 
and  his  declaration  that  he  would  not  so  continue  him,  ex- 
cept upon  the  terms  of  a  new  contract,  which  he  proposed 
and  presented  to  him  for  acceptance  and  signature,  were 
sufficient  to  release  him  from  his  obligations. 

Performance  on  the  part  of  Arbaugh  was  rendered  impos- 
sible  by  the  act  of  appellee,  for  the  rule  is  that  one  who  has 
violated  his  obligations  under  a  contract  is  in  no  position 
either  to  compel  the  other  party  to  fulfil  his  duties,  or  com- 
plain because  the  latter  is  unwilling  to  do  so.  7  Am,  and 
Eng.  Ency.  Law  (2d  ed.),  pp.  151,  152,  and  authorities 
there  cited.  It  is  a  recognized  rule  of  law  that  a  failure  to 
perform  the  engagements  of  a  contract  constitutes  a  breach. 
7  Am.  and  Eng.  Ency.  Law  (2d  ed.),  pp.  149,  150.  A 
vital  condition  in  the  contract  before  us  was  the  advance- 
ment to  Arbaugh  of  $15  per  week.  This  advancement  ap- 
pellee refused  to  continue,  and  refused,  also,  to  carry  out  the 
contract  in  any  of  its  parts.  Under  the  original  contract, 
the  evidence  fails  to  disclose  any  liability  on  the  part  of 
Arbaugh,  and,  as  appellee  is  at  fault  for  refusing  to  carry 
out  tlie  supplemental  contract,  no  liability  upon  the  bond 
is  shown. 

The  evidence  is  not  sufficient  to  sustain  the  decision  and 
judgment.  Judgment  reversed,  and  the  court  below  is  di- 
rected to  sustain  appellant's  motion  for  a  new  trial. 

On  Petition  for  Rehearing. 

RoBY,  J. — Appellant  Arbaugh's  testimony  was  in  part  as 
follows :  "Well,  he  said,  *Mr.  Arbaugh,  I  am  at  the  point 
where  I  am  going  to  have  to  cut  off  this  $15  a  week  expense. 
The  business  does  not  justify  it,  and  I  have  got  a  big  pay- 
ment to  make  right  here  the  middle  of  the  month  to  the  home 
office,  and  I  can  not  afford  to  pay  this  money  any  longer.' 
Well,  I  said,  'Is  it  your  idea  that  we  cancel  the  contract?' 
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He  said,  That  is  exactly  the  point.'  And  he  says  'I  will 
make  a  contract  on  a  strict  commission  hasis.  I  will  give 
you  as  good  a  contract  as  I  have  got.'  I  says,  'I  don't  want 
to  stand  in  your  way;  if  you  are  in  that  position  I  will  not 
hold  you  to  the  contract  You  write  up  a  new  contract  and 
I  wiU  examine  it.' "  There  is  no  doubt  but  the  court  was 
authorized  to  find  that  the  provision  for  written  notice  to 
terminate  the  contract  was  waived.  Huber  Mfg.  Co.  v. 
Busey  (1896),  16  Ind.  App.  410. 

4.  To  "advance"  is  "to  supply  beforehand,"  "to  pay  be- 
fore the  equivalent  is  reieeived,"  "to  pay  before  the  proper 
time."  Powder  Co.  v.  Biirkhardt  (1877),  97  U.  S.  Ill,  24 
L.  Ed.  973;  Vail  v.  Vail  (1850),  10  Barb.  69;  Oihon  v. 
Stanton  (J 854),  9  N.  Y.  476;  Balderston  v.  National  Rub- 
ber Co.  (1893),  18  R.  I.  338,  27  AU.  507,  49  Am.  St.  772. 
The  term  may  be  used  to  characterize  a  loan,  or  a  gift,  or 
money  to  be  repaid  conditionally.  Chase  v.  Ewing  (1868), 
61  Barb.  597-613 ;  Northwestern,  etc.,  Ins.  Co.  v.  Mooney 
(1888),  lOS  N.  Y.  118-124.  An  advance  is  something 
which  precedes.  It  might  be,  as  between  these  parties,  inade 
in  anticipation  of  expected  commissions,  and,  in  such  event, 
would  no  more  create  a  debt  than  would  an  advancement 
made  by  a  father  to  a  son  in  anticipation  of  the  expected 
inheritance  by  the  latter.  In  re  Attvood  (1896),  38  N.  Y. 
Supp.  338;  Gihon  v.  Stanton,  supra;  Balderston  v.  Na- 
tional Rubber  Co.,  supra. 

6.  If  the  contract  in  terms  contains  a  promise  by  the 
agent  to  repay  the  sums  advanced,  the  transaction  would 
amount  to  no  more  than  a  loan,  and  the  right  to  judgment 
be  undoubted.  The  primary  contract  contains  no  reference 
to  any  advances  made  or  to  be  made.  In  the  supplemental 
contract  it  is  stipulated  that  "said  advances  shall  be  a  first 
lien  on  all  commissions  or  renewals  then  due  you,  or  that 
hereafter  may  become  due  you,  and  that  I  am  authorized  to 
deduct  any  advances  made  by  me  from  any  money  in  my 
hands  due  or  to  become  due  you,  and  that  after  deducting 
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all  money  due  to  me  for  money  advanced,  together  with  the 
net  premium  or  premiums  and  internal  revenue  on  any  and 
all  business  reported  by  you,  I  will  remit  to  you  any  bal- 
ance on  demand,  except  that  I  shall  not  be  boamd  to  pay  any 
commission  on  any  note  taken  by  you  for  premiums  until 
said  note  or  notes  become  due  and  are  paid  by  the  makers 
thereof.  It  being  understood  and  agreed  that  whenever 
there  is  any  commission  due,  the  same  shall  constitute  and 
form  a  part  of  the  amount  hereby  agreed  to  be  advanced.  It 
is  also  agreed  that  if  in  any  week  the  commissions  earned 
and  paid  to  you  exceed  $15,  then  only  such  sum  shall  be 
advanced  in  the  following  week  or  weeks  as  may  be  neces- 
sary to  bring  your  total  income  up  to  the  said  sum  of  $15 
per  week  from  the  date  of  this  letter  to  that  time.  It  being 
the  intent  of  this  proposition  simply  to  provide  you  with 
ready  money  for  current  expenses,  and  it  being  specifically 
agre^  that 'you  shall  remain  in  my  employ,  at  my  option, 
so  long  as  you  are  in  debt  to  me."  The  purpose  of  the 
proposition  is  also  otherwise  stated  as :  "In  order  to  enable 
you  to  devote  your  entire  time  and  energy  to  securing  busi- 
ness as  set  forth  in  your  contract." 

With  deliberate  care,  appellee,  in  this  letter  written  by 
himself,  provides  for  every  contingency  which  might  pre- 
vent the  application  of  earned  commissions  to  the  payment 
of  advances,  and  stipulates  that  they  shall  be  so  paid  with 
certainty  and  exactness,  but  wholly  omits  to  mention  any 
•  personal  obligation  on  the  part  of  the  agent  to  repay  such 
advances.  If  the  intention  was  that  the  advances  should 
constitute  a  loan,  it  is  difiicult  to  understand  such  omission. 
It  is  not  only  stipulated  that  the  commissions  earned  shall 
be  used  to  pay  advances,  but  it  is  "specifically  agreed  that 
you  shall  remain  in  my  employ,  at  my  option,  so  long  as 
you  are  in  debt  to  me,"  a  stipulation  strongly  tending  to 
show  an  intention  to  rely  upon  the  commissions  to  be  earned 
to  meet  the  advances,  and  inconsistent  with  the  idea  of  per- 
sonal liability.     The  use  of  the  word  "debt"  is  not  contra- 
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dictory  of  the  preceding  stipulations.  "The  word  ^debt'  is 
of  large  import,  including  not  only  debts  of  record,  or  judg- 
ments, and  debts  by  specialty,  but  also  obligations  arising 
under  simple  contract,  to  a  very  wide  extent;  and  in.  its 
popular  sense  includes  all  that  is  due  to  a  man  under  any 
form  of  obligation  or  promise."  Burrill's  Law  Diet  Its 
use  with  reference  to  advances  does  not  imply  any  different 
method  of  repayment  than  is  in  terms  provided  for. 

As  suggested  by  counsel  for  appellee,  the  agent  evidently 
had  no  funds,  and  no  experience  as  a  life  insurance  agent. 
He  was  to  be  paid  by  commissions,  not  likely  to»come  at 
once.  The  business  of  both  would  suffer  from  the  agent's 
lack  of  funds.  The  proposition  to  advance  $15  per  week 
was  made  by  appellee  for  his  own  advantage.  He  was 
not  bound  to  continue  such  advances  longer  than  his  own 
interest  dictated.  The  fund  to  be  created  by  the  agent's 
labor  was  the  primary  source  from  which  both  parties 
understood  that  the  principal  should  be- reimbursed.  The 
agent  risked  the  loss  of  all  his  time,  the  principal  of  $15 
a  week.  Had  the  venture  succeeded,  both  would  have 
gained;  when  it  failed,  they  both  lost.  That  the  appellee 
cared  anything  about  the  personal  promise  of  the  agent  is 
unlikely,  and  that  the  agent  agreed  to  assume  the  entire  risk 
of  the  enterprise  is  not  shown. 

Neither  does  an  implied  promi^  to  pay  arise  upon  the 
making  of  advances  as  shown  by  the  contract  between  these 
parties.  Lang  v.  Kaiser  (1876),  34  Mich.^  317-319; 
Northwestern,  etc.  Ins,  Co.  v.  Mooney,  108  X.  Y.  118. 

In  the  Michigan  case  just  cited  the  defendant  let  a  con- 
tract to  the  plaintiff  for  the  making  of  tubs  out  of  materials 
furnished  by  defendant.  He  gave  evidence  tending  to  show 
that  he  assisted  in  making  the  tubs,  and  sought  to  have 
credit  upon  the  contract  for  the  reasonable  value  of  the 
services  so  rendered.  The  court  said:  "There  was  no  evi- 
dence given  by  defendant  tending  to  show  that  plaintiff  had 
ever  requested  such  assistance  to  be  given,  or  that  he  had 
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agreed  to  pay  for  the  same.  Now  whatever  the  rule  may 
be  as  between  strangers,  where  one  performs  valuable  serv- 
ice for  another,  with  his  knowledge  and  assent,  we  think 
in  cases  like  the  present  the  relation  existing  between  the 
parties  precludes  any  implied  promise  to  pay  for  such  serv- 
ices, and  that  the  charge  of  the  court  in  this  respect  was 
correct," 

In  Northwestern^  etc.,  Ins.  Co.  v.  Mooney,  supra,  suit  was 
brought  upon  a  boml  given  by  an  insurance  agent,  as  in  the 
case  at  bar,  it  being  alleged  that  it  had  been  agreed  that  the 
company  should  advance  "to  the  said  Mooney  the  sum  of 
$1,200,  which  was  to  remain  a  first  lien  upon  all  the  busi- 
ness and  renewal  interest  secured  to  said  Mooney  under  the 
contract,  until  repaid  by  said  Mooney,  with  interest  at  seven 
per  cent. ;"  and  that  the  plaintiff  did  accordingly  advance 
to  hipi  said  sum,  which  he  has  not  paid.  It  was  said,  "the 
plaintiff's  contention  in  this  action  is,  that  the  clause  relat- 
ing to  advances  of  money  in  the  contract  named  provides 
for  a  loan  to  Mooney  to  be  repaid  by  him  absolutely  and 
unconditionally."  In  reversing  a  judgment  for  the  plaintiff 
the  court  said :  "In  the  first  place  there  is  no  express  agree- 
ment on  the  part  of  Mooney  to  pay  back  the  money ;  there  is 
no  agreement  that  its  advance  shall  create  an  indebtedness 
on  his  part ;  no  words  signifying  that  he  is  to  be  a  borrower, 
nor  that  the  plaintiff  will  lend  to  him  any  money.  These 
omissions  in  an  agreem.ent  so  fully  and  minutely  defining 
the  duties  and  contract  obligations  of  the  agent,  and  the  con- 
tract rights  of  the  company,  are  of  great  significance.  It 
would  have  been  much  more  natural  to  insert  words  signi- 
fying that  to  be  the  true  character  of  the  transaction,  if  it 
was  so  intended,  than  to  omit  them,  and  much  easier  to  say 
directly  that  Mooney  assumed  a  personal  liability,  if  that 
were  the  fact,  than  to  use  words  which  require  an  extended 
argument  on  the  part  of  counsel  to  satisfy  a  referree  or 
court  that  such  liability,  although  not  expressed,  may  be 
inferred." 
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Again :  "But  the  contract  goes  further.  It  is  added  that, 
the  amount  advanced  *is  to  remain  a  first  lien  upon  all  the 
business  and  renewal  interest  seciired  to  the  said  Mooney  un- 
der the  contract,  until  repaid  with  interest  at  seven  per  cent. 
These  circumstances  are  not  inconsistent  with  the  view  al- 
ready expressed,  nor  are  they  inconsistent  or  in  contradic- 
tion'of  the  meaning  attributed  to  the  promise  of  the  com- 
pany to  make  the  ^advance.'  They  constitute  an  agreement 
that  the  advance  made  shall  l>e  ^,  lien  on  the  interest  of  the 
agent  under  the  contract,  but  that  involves  no  personal  lia- 
bility. It  is  an  advance  of  money  upon  personal  security, 
biit  not  upon  personal  credit.  *  *  *  If  or  in  this  case  can 
the  fact  that  the  duration  of  the  lien  is  provided  for  until 
the  amoimt  'is  repaid,'  allow  a  different  conclusion.  It  is 
clear  that  it  does  not  imply  an  agreement  on  Mooney's  part 
to  be  personally  bound  for  its  payment.  Salisbury  v.  Phil- 
ips [1813],  10  Johns.  57." 

6.  This  is  an  action  founded  upon  a  bond  executed  by 
Arbaugh  as  principal  and  by  appellants  Daniel  Lesley  and 
Joseph  T.  Gist  as  his  sureties,  in  accordance  with  the  pro- 
vision of  the  primary  contract  that  he  should  execute  a  satis- 
factory bond  for  the  faithful  performance  of  his  duties  ani 
obligations  as  such  agent.  One  of  the  conditions  of  the  obli- 
gation is  that  the  principal  shall  pay  over  all  moneys  which 
he  owes,  or  may  hereafter  owe,  on  account  of  advances  made 
to  him  or  otherwise.  In  determining  whether  such  a  default 
is  shown  upon  the  part  of  the  principal  as  renders  the  sure- 
ties liable  under  the  terms  of  the  bond,  they  have  the  right 
to  stand  upon  the  strict  terms  of  the  contract,  and  their 
liability  can  not  be  exten<led  by  implication.  Town  of 
Salem  v.  McClintork  (1806),  16  Ind.  App.  656,  59  Am. 
St.  330.  Proof  of  such  default  must  be  mada  It  does 
not  follow  that  because  the  terms  of  the  bond  are  broad 
enough  to  include  liability  for  a  certain  default,  therefore 
such  default  is  shown.  ■ 

The  petition  for  a  rehearing  is  overruled. 
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City  of  Frankfort  v.  Irvin. 

[No.  5,021.    Filed  December  13.  1904.] 

1.  Health. — Contagious  Disease, — Prevention  of  Spread, — Action 
Against  City. — Evidence. — Where,  in  an  action  against  a  city  for 
services  rendered  in  nursing  and  caring  for  smallpox  patients,  in 
removing  certain  persons  affiicted  therewith,  and  in  burying  certain 
persons  who  had  died  of  such  disease,  the  evidence  showed,  that 
there  was  some  danger  of  a  smallpox  epidemic  in  defendant  city ; 
that  the  council  appointed  a  committee  of  three  persons,  one  of  whom 
was  designated  the  chairman ;  that  such  chairman  had  practically 
the  oversight  of  the  care  of  persons  so  afflicted ;  that  such  chairman 
employed  plaintiff  to  do  the  services  sued  for ;  that  such  council 
ratified  the  actions  of  such  committee  and  chairman  by  paying  many 
bills  so  made,  such  evidence  shows  a  liability  on  the  part  of  the 
defendant,  and  a  judgment  in  plaintiff's  favor  is  properly  rendered, 
p.  282. 

2.  Same. — Cities, — Coniagious  Diseases. — Prevention  of  Spread, — 
Nurse. — It  is  the  duty  of  city  boards  of  health  to  take  prompt  action 
to  prevent  the  spread  of  contagious  and  infectious  diseases,  and  such 
boards  may  lawfully  establish  a  pesthouse  and  employ  nurses  to 
attend  persons  afflicted  with  such  diseases,  and  the  expenses  thereof 
are  proper  charges  against  such  cities,    p.  282. 

3.  Same. — City  Board. — Ministerial  Duties. — Contagious  Diseases. — 
Employment  of  Nurse. — Committee. — A  city  board  of  health,  in  the 
employment  of  a  nurse  to  prevent  the  spread  of  contagious  diseases, 
acts  in  a  ministerial  capacity,  and  such  board  may  act  through  the 
agency  of  a  committee,  the  powers  of  such  committee  depending 
largely  upon  conditions  existing  at  such  place  and  time.     p.  283. 

4.  Same. — Duty  of  State  to  Preserve. — Xt  is  the  imperative  duty  of 
the  State  to  preserve  the  public  health,  and  all  exx)ense8  connected 
with  or  incident  to  the  establishment,  care  and  control  of  a  hospital 
for  those  afflicted  with  contagious  or  infectious  disease,  whether  per- 
sons so  removed  are  indigent  or  not,  where  such  hospital  is  kept  for 
the  prevention  of  the  spread  of  such  disease,  are  properly  chargeable 
to  such  city.     p.  283. 

5.  Same. — Expense  of  Burial  of  Person  Dying  of  Contagious  Disease. 
— Rules  of  State  Board  of  Health. — A  city  board  of  health  has  the 
right  to  employ  persQps  to  bury  a  i)erson  dying  with  a  contagious 
or  infectious  disease,  since  by  the  rules  of  the  state  board  of  health 
a  person  dying  of  smallpox  must  be  buried  within  twelve  hours  after 
death,  and,  by  statute,  city  boards  must  enforce  such  rules  of  the 
state  board,  and  since  such  prompt  burial  tends  strongly  to  prevent 
the  spread  of  such  disease,     p.  284. 
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From  Hamilton  Circuit  Court ;  John  F.  Neal,  Judge. 

Action  by  Joseph  Irvin  against  the  City  of  Frankfort. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Ajfinned. 

L.  S.  Baldwin  and  Brumbaugh  &  Curtis,  for  appellant. 
J.  T.  jRochman,  ^Y.  8.  Christian  and  A.  H.  Boulden,  for 
appellee. 

Robinson,  P.  J. — Suit  by  appellee  for  services  in  nurs- 
in£f  and  caring  for  smallpox  patients  confined  in  a  pest- 
house,  also  for  services  in  removing  certain  persons  afflicted 
Avith  the  disease  to  the  pesthouse,  and  for  services  rendered 
in  burying  certain  persons  who  had  died  of  the  disease,  such 
persons,  it  is  averred,  being  in  indigent  circumstances  and 
without  money  or  property.  The  services  are  claimed  to 
have  been  rendered  under  the  employment  and  direction  of 
the  common  council  of  appellant,  acting  as  a  board  of 
health,  appellant  city  not  having  created  a  separate  board  of 
health.  Appellee  had  judgment.  Counsel  for  appellant  iu 
their  argument  have  not  questioned  either  of  the  two  para- 
graphs  of  complaint,  but  have  discussed  only  the  motion 
for  a  neAv  trial. 

The  statute  (§6718  Bums  1901,  Acts  1899,  p.  17,  §8) 
makes  the  mayor  and  common  council  of  an  incorporated 
city,  not  having  a  board  of  health  by  statute  or  ordinance, 
a  board  of  health  for  the  city,  and  makee  it  the  duty  of  such 
board  "to  protect  the  public  health  by  the  removal  of  causes 
of  diseases  when  kno\\Ti,  and  in  all  cases  to  take  prompt 
action  to  arrest  the  spread  of  contagious  and  infectious  dis- 
eases, to  abate  and  remove  nuisances  dangerous  to  the  pub- 
lic health,  as  directed  or  approved  by  the  state  board  of 
health  and  perform  such  other  duties  as  may  from  time  to 

* 

time  be  required  of  them  by  the  state  board  of  health  per- 
taining to  the  health  of  the  public."  The  statute  makes  it 
a  further  duty  of  the  board  to  "elect  a  secretary  who  shall 
be  the  health  officer  of  the  appointing  board."    The  statute 
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also  confers  iqx>n  city  health  officers  the  statutory  and  com- 
mon law  powers  of  constables  in  all  matters  pertaining  to 
the  public  health. 

1.  It  is  first  argued  that  the  evidence  fails  to  make  the 
case  as  averred  by  appellee  in  his  complaint  But  we  think 
the  record  contains  evidence  from  which  it  can  be  said  that 
there  was  some  danger  of  an  epidemic  of  smallpox  in  the 
city,  and  at  a  special  meeting  of  the  common  council,  called 
to  consider  the  situation,  a  special  committee  was  appointed, 
consisting  of  three  councilmen,  one  of  whom  was  designated 
as  chairman,  and  to  this  committee  was  referred  the  matter 
of  looking  after  the  smallpox  in  the  city.  It  appears  tliat 
soon  afterwards  there  were  a  number  of  cases  of  smallpox 
in  the  city,  and  that  most  of  the  acts  done  with  reference 
thereto  were  done  by  the  chairman  of  diis  conmiittee,  and 
that  it  was  through  this  chairman  appellee  was  employed. 
It  does  not  appear  that  this  chairman  did  anything  that  the 
city  coimcil,  acting  as  a  board  of  health,  might  not  have 
done  itself.  It  does  not  appear  what  authority  was. given 
this  committee,  or  its  chairman,  in  the  matter,  but  it  does 
appear  that  appellant  ratifie4  a  part  of  the  work  of  this 
committee  by  afterwards  paying  bills  contracted  in  relation 
to  the  management  of  the  pesthouse.  It  was  as  a  nurse  in 
this  pesthouse  that  appellant  was  employed  through  the 
chairman  of  this  committee.  We  think  it  appears  from  the 
evidence  that  w4iat  this  committee  and  its  chairman  did  was 
one  entire  transaction,  which  should  be  repudiated  or  rati- 
fied as  a  whole. 

2.  The  statute  makes  it  the  duty  of  the  board  of  health 
to  take  prompt  action  in  all  cases  to  arrest  the  spread  of 
contagious  and  infectious  diseases.  It  is  left  to  the  discre- 
tion of  the  board  as  to  how  this  may  best  be  done.  What 
power  the  board  has,  as  against  the  individual,  to  confine 
a  person  afflicted  with  smallpox  in  a  pesthoiise,  we  have 
nothing  to  do  with  in  this  case.  The  board  took  such  meas- 
ures as  it  thought  best  to  protect  the  health  of  the  people 
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at  large,  and  is  liable  for  snch  expenses  as  are  properly 
attribntable  to  measures  taken  for  the  prevention  of  the 
spread  of  the  disease.  Board,  etc.,  v.  Fertich  (1897),  18 
Tnd.  App.  1.  And  we  think  it  can  be  ^aid  that  the  employ- 
ment of  a  nurse  to  care  for  a  person  afflicted  with  smallpox 
is  an  essential  precautionary  measure  to  prevent  the  spread 
of  the  disease.  Munroe  v.  City  of  Bluff  ton  (1903),  31  Ind. 
App.  269. 

3.  Under  the  circumstances  disclosed  by  the  record,  ap- 
pellant, acting  as  a  board  of  health,  could  have  legally  con- 
tracted with  appellee  for  his  ser^aces  as  a  nursa  The 
making  of  such  a  contract  would  not  be  in  the  exercise  of 
either  a  qiMsi  judicial  or  of  a  legislative  character,  but 
would  be  in  the  performance  of  a  ministerial  duty.  Such 
a  cgntract  made  through  the  agency  of  a  committee  or  other 
authorized  person  is  no  less  binding  than  if  made  by  the 
city  itself.  City  of  Logans  port  v.  Dykeman  (1888),  116 
Tnd.  15.  The  extent  of  the  authority  of  the  person  or  per- 
sons empowered  to  act  in  such  a  case  must  necessarily  der 
pend  to  a  large  extent  upon  the  conditions  existing  in  the 
particular  case. 

4.  As  is  well  said  in  Blue  v.  Beach  (1900),  155  Ind. 
121,  129,  50  L.  R.  A.  64,  80  Am.  St.  195 :  "Among  all  of 
the  objects  sought  to  be  secured  by  governmental  laws,  none 
is  more  important  than  the  preservation  of  the  public 
health:  and  an  imperative  obligation  rests  upon  the  State, 
through  its  proper  instrumentalities  or  agencies,  to  take 
all  necessary  steps  to  promote  this  object."  It  is  quite  true 
that  a  person  dealing  with  an  agent  of  a  municipality  must 
take  notice  of  the  limit  of  his  powers,  and  must  know 
whether  the  authority  assumed  is  within  the  law.  But  the 
record  in  this  case  contains  some  evidence  that  appellee  was 
employed  to  perform  the  sen^ices,  for  which  he  siies,  by  an 
agent  of  appellant  who  had  authority  to  make  the  employ- 
ment. It  is  immaterial  that  the  pesthouse  was  located  out- 
side the  city  limits.    The  maintenance  of  the  pesthouse,  and 
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the  care  of  such  citizens  of  appellant  as  it  caused  to  be 
removed  thereto,  were  a  part  of  the  plan  adopted  to  control 
the  disease  and  prevent  its  spread  in  the  city.  The  fact  that 
it  is  the  duty  of  the  overseer  of  the  poor,  and  not  the 
duty  of  the  city,  to  make  provision  for  poor  and  indigent 
persons,  does  not  relieve  the  city  from  liability  for  necessary 
expenses  incurred  by  it  in  preventing  the  spread  of  the  dis- 
ease.   Board,  etc.,  v.  Fertich,  supra. 

5.  ^or  does  it  prevent  the  city  from  legally  contracting 
to  pay  the  services  of  a  person  who  assists  in  the  burial  of 
a  person  who  has  died  of  the  disease  while  under  the  con- 
trol and  charge  of  the  city's  health  board.  A  rule  of  the 
state  board  of  health  mates  it  the  duty  of  any  person  having 
charge  of  the  remains  of  one  who  has  died  of  smallpox  to 
cause  the  body  to  be  interred  within  twelve  hours  after 
death.  The  statute  makes  it  the  duty  of  local  health  boards 
to  promulgate  and  enforce  all  rules  and  regulations  of  the 
state  board  of  health.  See  Blue  v.  Beach,  supra.  The 
proper  and  prompt  burial  of  a  person  who  has  died  of 
smallpox  may  be  as  necessary  in  preventing  the  spread  of 
the  disease  as  the  proper  care  of  a  person  while  afflicted 
with  the  disease. 

Judgment  affirmed. 


Indiana  Baptist  Publishing  Company  v. 

Ayer  et  al. 

[No.  4,989.     Filed  October  14,  1904.     Petition  to  withdraw   waiver 

denied  December  14,  1904.] 

TbiaIu — Evidence, — Deposition. — Variance  Between  Place  in  Notice  and 
Place  Where  Taken. — Suppression. — Where  notice  was  given  to  de- 
fendant that  plaintiff  would  take  the  deposition  of  a  witness  at  *'the 
office  of  H.  C.  Stover,  725  Walnut  street,"  Philadelphia,  Pennsyl- 
vania, and  the  deposition  was  taken,  in  the  absence  of  defendant,  at 
"the  office  of  William  C.  Stover,  727  Walnut  street,"  a  motion  to  sup- 
press should  have  been  sustained,  since  by  statute  the  notice  to  take 
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must  show  a  fixed  place  and  a  definite  time,  and  for  aught  that 
appears  defendant  may  have  appeared  at  the  time  and  place  appointed. 

From  Superior  Court  of  Marion  County  (64,869); 
James  M.  Leathers j  Jiidge. 

Action  by  F.  Wayland  Ayer  and  others  against  the  Indi- 
ana Baptist  Publishing  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

Wilbom  Wilson,  for  appellant. 
Charles  0.  Roemler,  for  appellees. 

Wiley,  J. — The  only  question  presented  by  the  assign- 
ment of  errors  is  the  overruling  of  appellant's  motion  for 
a  new  trial.  The  questions  to  be  considered  may  properly 
and  concisely  be  stated  under  three  heads:  (1)  That  the 
decision  of  the  court  is  contrary  to  law,  and  not  supported 
by  sufficient  evidence ;  (2)  that  the  trial  court  erred  in  over- 
ruling api)ellant's  motion  to  suppress  the  deposition  of  Al- 
bert G.  Bradford;  and  (3)  that  the  court  erred  in  allowing 
appellees  to  file  an  amended  complaint  after  the  conclusion 
of  the  evidence  and  the  arguments  of  counsel. 

We  will  consider  and  determine  first  the  second  question 
above  stated.  There  are  two  reasons  assigned  in  the  mo- 
tion to  suppress-  the  deposition,  the  first  of  which  is  that  it 
was  not  taken  at  the  place  indicated  and  specified  by  the 
notice.  The  deposition  was  taken  by  appellees,  and  by  the 
notice  it  was  to  have  been  taken  at  the  office  of  "H.  C. 
Stover,  725  Walnut  street,  city  of  Philadelphia,  county  of 
Philadelphia  and  state  of  Pennsylvania,"  on  the  6th  day 
of  June,  1903,  between  the  hours  of  8  o'clock  a.  ncu  and 
6  o'clock  p.  m.  of  said  day.  The  certificate  of  the  notary 
public,  before  whom  the  deposition  was  taken,  shows  that  it 
was  taken  at  the  office  of  William  C.  Stover,  at  727  Walnut 
street,  in  said  city,  county  and  state,  on  the  day  specified 
in  the  notice,  and  between  the  hours  of  10  o'clock  a.  m.  and 
12  o'clock  noon  of  said  day.     The  certificate  further  ghows 
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that  the  appellant  was  not  present  at  the  taking  of  the  depo- 
sition, either  in  person  or  by  attorney.  There  are  two  rea- 
sons why  this  motion  should  have  been  sustained:  (1)  The 
deposition  was  not  taken  at  the  office  of  the  person  named 
in  the  notice,  nor  was  it  taken  at  the  place  therein  indi- 
cated. 11.  C.  Stover  and  William  C.  Stover  are  two  entirely 
different  persons.  The  notice  given  was  to  take  the  depo- 
sition at  the  office  of  H.  C.  Stover,  725  Walnut  street,  while 
the  certificate  shows  that  the  deposition  was  taken  at  the 
office  of  William  C.  Stover,  727  Walnut  street.  So  far  as 
is  disclosed  by  the  record,  II.  C.  Stover  may  have  an  office 
at  726  W^alnut  street,  while  William  C.  Stover  has  an  office 
at  727  Walnut  street.  It  may  be  that  appellant  was  not 
present  either  in  person  or  by  attorney  at  the  taking  of  the 
deposition,  because  it  was  present  at  the  time  and  place 
indicated  in  the  notice. 

The  statute  (§428  Bums  1901,  §419  E.  S.  1881)  re- 
quires that  a  party  desiring  to  take  a  deposition  shall  give 
notice  to  the  adverse  party,  and  in  such  notice,  among  other 
things,  it  must  be  stated  that  such  deposition  will  be  taken 
at  a  fixed  place  and  at  a  definite  time.  There  is  such  a 
variance  between  the  place  where  the  deposition  was  ac- 
tually taken  and  where  the  notice  required  it  to  be  taken 
that  the  motion  to  suppress  should  havd  been  sustained. 
The  deposition  was  the  only  evidence  on  behalf  of  the  appel- 
lees. Counsel  for  appellant  has  discussed  at  some  length 
the  action  of  the  court  in  permitting  the  amended  complaint 
to  be  filed  after  the  close  of  the  evidence  and  the  conclusion 
of  the  argument,  but  the  conclusion  we  have  reached  upon 
the  overruling  of  the  motion  to  suppress  the  deposition  ren- 
ders it  unnecessary  for  us  to  decide  this  question. 

The  judgment  is  reversed,,  and  the  trial  court  is  directed 
to  sustain  appellant's  motion  for  a  new  trial. 
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White  v.  Cincinnati,  Richmond  &  Muncie 

Railroad  et  al. 

[No.  4,642.     Filed  June  7,  1904.     Rehearing  denied  October  12,  1904. 

Transfer  denied  December  14,  1904.] 

1.  Appeal  and  Ebror. — Bill  of  Exceptions, — Real  Evidence, — Ex- 
hihit. — Where  a  number  of  samples  of  paper  were  attached  together 
and  referred  to  on  the  examination  of  witnesses  during  the  trial  as 
an  exhibit,  and  these  were  placed  in  the  hands  of  such  witnesses  and 
they  were  asked  to  state  the  character  and  quality  of  such  paper  as  to 
its  salable,  marketable  and  merchantable  qualities,  but  such  samples 
were  not  introduced  in  evidence,  such  samples  are  not  part  of  the 
evidence  in  such  cause,  and  not  neq^ssary  in  the  bill  of  exceptions, 
p.  288. 

2.  Samk. — Bill  of  Exceptions. — Maps. — Where  maps  were  introduced 
in  evidence  and  witnesses  were  permitted  to  indicate  their  meaning 
by  reference  thereto,  without  using  any  apt  language  showing  the 
location  of  the  things  testified  about,  while  not  a  commendable  prac- 
tice, yet,  where  from  a  study  thereof  the  real  meaning  may  be  under- 
stood, such  evidence  constitutes  a  part  of  the  record,    p.  289. 

3.  Eminent  Domain. — *'Land.'* — Meaning  of  Term. — Buildings. — 
Removal. — "Land,"  as  used  in  statutes  conferring  power  to  condemn, 
includes  the  soil  and  also  buildings  and  other  structures  attached 
thereto,  and  all  interests  therein,  and  such  buildings  and  other  struc- 
tures must  be  paid  for,  the  cost  of  removing  same  forming  no  part 
of  the  damages  to  be  assessed  to  the  owner,     p.  291. 

4.  Same. — Injury  to  Land  Not  Taken. — Where  a  part  of  a  tract  of 
land  is  taken  under  condemnation  proceedings  by  a  railroad  com- 
pany, the  9wner  ia  entitled  to  the  value  of  such  land,  together  with 
any  injury  to  the  remainder  of  the  land  caused  by  such  taking  and 
the  construction  and  operation  of  the  railroad,     p.  291. 

5.  Fixtures. — Machinery  in  Paper-Mill. — Intention  of  Party. — Where 
a  person  puts  machinery  into  a  paper-mill  on  his  land  with  the  inten- 
tion that  it  shall  remain  there,  and  which  is  essential  to  the  use  he 
makes  of  such  land,  such  machinery  is  a  fixture  and  goes  with  such 
land  on  an  ordinary  conveyance  of  such  premises,     p.  292. 

6.  Eminent  Domain. — Damage. — Rules  for  Assessing  in  Regard  to 
Fixtures. — Where  machinery  is  attached  to  the  real  estate,  actually 
or  constructively,  with  the  intention  of  its  remaining  there  perman- 
ently, the  owner  is  entitled  to  its  value  in  condemnation  proceedings, 
and  the  owner  can  not  be  compelled  to  retain  it  and  receive  simply 
the  value  of  the  lands  without  such  machinery,     p.  293. 

7.  Same. — Condemning  a  Part  of  a  Paper-Mill. — Measure  of  Damage. 
— Where  a  part  of  a  paper-mill  lot  is  sought  to  be  condemned,  the 
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measure  of  damages  is  not  only  the  value  of  the  portion  of  the  lot 
appropriated  with  the  value  of  that  part  of  the  building  thereon 
situate  and  the  fixtures  thereon,  but  also  the  injury  done  to  such 
paper-mill  as  a  whole,  its  value  being  largely  as  a  unit,  the  damage 
being  ascertained  by  the  difference  in  value  of  the  mill  before  and 
after  the  appropriation,     p.  293. 

From  Wayne  Circuit  Court,  H.  C.  FoXj  Judge. 

Action  by  the  Cincinnati,  Richmond  &  Muncie  Railroad 
and  another  against  Louisa  H.  White  for  the  condemnation 
of  land.  From  a  judgment  in  favor  of  defendant  for  less 
than  she  claimed,  she  appeals.     Reversed. 

Thomas  J.  Study  and  John  L.  Rupe,  for  appellant. 
Rohhins  &  Starr,  for  appellees. 

Robinson,  J. — This  was  a  proceeding  by  appellee  for  the 
appropriation  of  a  right  of  way  over  and  across  certain  de- 
scribed real  estate.  Upon  the  real  estate,  situated  between 
the  high  banks  of  the  Whitewater  river,  is  located  a  paper- 
mill,  consisting  of  several  brick  buildings,  containing  en- 
gines, boilers,  and  various  kinds  of  machinery  used  in  the 
manufacture  of  paper.  The  railroad  crosses  the  river  on 
an  iron  bridge  extending  from  the  top  of  the  bank  on  one 
side  to  the  top  of  the  bank  on  the  other,  and  supported  by 
piers  in  the  bed  of  the  stream,  some  of  which  piers  are  on 
appellant's  land.  The  bridge  passes  above  and  over  the  end 
of  the  mill  buildings,  and  within  a  short  distance  of  the 
other  buildings.  To  the  award  of  the  appraisers  assessing 
damages  in  appellant's  favor  she  filed  exceptions.  Upon 
the  trial  the  jury  returned  a  verdict  in  her  favor.  Over- 
ruling her  motion  for  a  new  trial  is  the  only  error  assigned. 

1.  Counsel  for  appellee  insist  that  the  evidence  is  not 
in  the  record,  and  that,  without  the  evidence,  no  question 
is  presented.  A  number  of  samples  of  paper,  manufactured 
at  this  paper-mill,  were  attached  together,  and  referred  to 
as  exhibit  A.  This  exhibit  was  placed  in  the  hands  of  a 
witness  while  testifying,  who  was  asked  to  state,  from  the 
samples,  what  the  character  and  quality  of  the  paper  was 
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as  to  its  salable,  merchantable  and  marketable  qualities. 
The  exhibit  was  not  introduced  in  evidenca  The  object  of 
this  evidence  was  to  show  that  this  particular  mill  was  capa- 
ble of  producing  a  salable  and  marketable  product,  and  the 
evidence  went  only  to  the  value  of  the  mill.  "Without  the 
exhibit,  the  testimony  of  the  witness  shows  that  the  mill 
produced  a  salable  and  marketable  paper.  The  sample  it- 
self would  not  necessarily  add  anything  to  the  testimony 
the  witness  gave.  The  value  of  certain  paper,  of  which  the 
exhibit  was  a  sample,  was  not  in  question.  The  presence  of 
this  exhibit  is  not  at  all  necessary  to  a  full  understanding 
of  what  the  witness  said.  It  is  not  necessary  in  any  case 
to  introduce  in  evidence  an  object  or  article  which  may  be 
conii)letely  and  accurately  described  by  parol  proof.  If 
oral  testimony  may  be  as  readily  understood  without  the 
thing  itself  as  with  it,  it  has  no  proper  place  in  the  record. 
It  may  have  aided  the  witness  in  giving  his  testimony,  but 
it  aided  him  in  answering  the  questions  asked  in  the  same 
way  that  the  jury  in  this  case  was  aided  in  reaching  a  ver- 
dict by  an  inspection  of  the  location  of  the  mill.  What  the 
jury  saw  was  not  evidence,  but  they  were  permitted  to  view 
the  premises  -that  they  might  the  better  understand  the 
testimonv  of  the  witnesses. 

2.  It  is  further  claimed  that  the  evidence  is  not  in  the 
record  because  many  witnesses,  while  being  examined,  were 
permitted  to  indicate  their  meaning  by  reference  to  maps, 
without  any  apt  language  showing  the  location  on  the  map 
of  the  things  testified  about.  Two  maps  were  introduced 
in  evidence,  showing  the  relative  size  and  location  of  tlio 
different  buildings,  the  rooms  in  which  the  principal  ma- 
chinery is  located,  the  location  of  the  railroad  bridge  witli 
reference  to  the  mill,  and  the  manner  of  the  construction 
of  the  bridge  across  the  river.  A  photograph  of  the  mill 
was  also  introduced  in  evidence.  It  is  clear  that,  in  the 
examination  of  many  of  the  witnesses,  they  had  these  maps 
Vol.  34—19 
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before  them,  and  in  some  instances  it  is  not  possible  to  tell 
to  what  part  of  tlie  map  the  witness  referred  while  testify- 
ing. While  we  can  not  at  all  commend  the  method-  adopted 
in  this  case  in  the  examination  of  the  witnesses  in  connec- 
tion with  these  maps,  yet,  disregarding  some  immaterial 
matters  about  which  witnesses  were  thus  examined,  so  far 
as  the  material  evidence  in  the  case  is  concerned,  from  a 
study  of  the  maps  and  photograph,  in  connection  with  this 
oral  testimony,  we  can  understand  what  tlie  witnesses  really 
meant. 

By  the  instrument  of  appropriation  the  company  pro- 
posed to  appropriate  "a  strip  of  land  twenty-five  feet  in 
wddth  on  each  side  of  the  center  line"  of  the  road,  upon 
the  conditions  (a)  tliat  the  company  should  erect  and  main- 
tain a  bridge  over  and  along  the  real  estate;  (b)  tliat  no 
building  on  the  land,  or  any  part  thereof,  should  be  r^ 
moved  or  destroyed;  (c)  that  at  such  places  as  there  were 
buildings  or  structures  the  bridge  should  pass  over  and 
above  them  at  a  height  of  not  less  than  eight  feet  above  the 
same;  (d)  that  the  bridge,  at  all  points  of  its  crossing  over 
and  above  buildings,  should  be  properly  protected  by  means 
of  sheet  iron,  in  order  to  prevent  the  falling  of  cinders 
through  the  bridge. 

Appellant's  land,  over  a  part  of  which  the  bridge  extends, 
consists  of  about  ten  and  a  half  acres,  upon  which  is  located 
a  number  of  buildings,  containing  engines,  boilers  and  ma- 
chinery, the  buildings  and  machinery  comprising  a  mill  for 
the  manufacture  of  paper.  A  part  of  the  power  for  opera- 
ting the  mill  is  furnished  by  water  brought  through  a  race- 
way from  the  dam  above  the  mill.  In  the  mill  are  six  boil- 
ers, each  sixteen  feet  long  and  sixty  to  seventy-two  inches 
in  diameter,  each  on  a  separate  brick  foundation  made  spe- 
cially for  the  purpose,  three  engines,  eighteen,  eighty  and 
three  hundred  horse-power;  refining  engines  and  suction 
pumps ;  ja  rotary  boiler  sixteen  feet  long  and  seven  feet  in 
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diameter,  with  pipes  leading  from  the  steam  boilers ;  beat- 
ers placed  upon  a  floor  of  heavy  timbers  resting  upon  a 
separate  stone  foundation ;  stuff  chests ;  a  "Fourdenier  ma- 
chine" weis:hing  forty  to  fifty  tons,  set  on  a  separate  stone 
and  cement  foimdation  about  four  feet  deep,  bolted  to  sills 
which  are  fastened  on  top  of  this  foundation  by  bolts  run- 
ning down  into  the  foundation;  a  cylinder  machine  at- 
tached to  sills  resting  on  stone  piers ;  steam  pipes  and  line 
shafting;  and  other  appliances  necessary  in  the  manufac- 
ture of  paper — the  whole  constituting  a  paper-mill. 

3.  The  statute  provides  that  the  corporation  shall  de- 
posit with  the  clerk  of  the  court  of  the  county  "where  the 
land  lies,  a  description  of  the  rights  and  interests  intended 
to  be  appropriated ;  and  such  land,  rights  and  interests  shall 
belong  to  siich  company,  to  use  for  the  purpose  specified,  by 
making  or  tendering  payment"  as  specified.  §5160  Bums 
1901,  §3907  R.  S.  1881.  "The  term  land,"  says  the  author 
in  Lewis,  Eminent  Domain  (2d  ed.),  §285,  "in  statutes 
conferring  power  to  condemn,  is  to  be  taken  in  its  legal 
sense,  and  includes  both  the  soil  and  buildings  and  other 
structures  on  it,  and  any  and  all  interests  therein."  It  is 
accordingly  held  that  when  there  are  buildings  on  the  land 
they  must  be  paid  for  as  part  of  the  realty,  and  the  cost  of 
their  removal  forms  no  part  of  the  damages  to  be  assessed  to 
the  landowner.  LaFayette,  etc.,  R.  Co.  v.  Winslow  (1872), 
66  ni.  219;  Chicago,  etc.,  R.  Co.  v.  Knuffke  (1887),  36 
Kan.  367;  Mississippi  River  Bridge  Co.  v.  Ring  (1874), 
58  Mo.  491;  Finn  v.  Providence  Gas,  etc.,  Co.  (18^82),  99 
Pa.  St.  631;  Mills,  Eminent  Domain,  §§49,  223;  Schuc- 
hardt  v.  Mayor,  etc.  (1873),  53  X.  Y.  202. 

4.  Where  a  part  of  a  tract  of  land  is  taken,  the  owner  is 
entitled  to  the  value  of  the  land  actually  appropriated  and 
nny  injury  to  the  residue  of  the  land  naturally  resulting 
from  the  appropriation  and  the  construction  and  operation 
of  the  road  thereon.     Whitewater,  etc.,  R,  Co.  v.  McClure 
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(1868),  29  Ind.  536;  Montmorency  Gravel  Road  Co,  v. 
Stockton  (1873),  43  Ind.  328;  Baltimore,  etc.,  R.  Co.  v. 
Lansing  (1875),  52  Ind.  229. 

5.  in  a  part  of  one  of  the  instructions  the  jury  were  told 
that  if  "there  was  machinery  in  such  buildings,  and  at- 
tached thereto,  and  intended  to  be  permanently  used  in  con- 
nection therewith,  and  was  attached  in  such  a  manner  that  it 
could  not  be  detached  and  removed  without  material  injury 
to  such  real  estate  or  buildings,  tlien  such  machinery  becanoe 
and  was  a  part  of  the  real  estate  to  which  it  was  so  attached. 
This  is  a  matter  for  the  jury  to  determine  from  the  evi- 
dence." We  do  not  think  this  correctly  states  the  law  re- 
lating to  fixtures.  It  is  true,  as  stated  in  appellee's  brief, 
the  undisputed  evidence  is  that  all  the  machinery  had  some 
manner  of  attachment.  But  the  instruction  states  that  the 
manner  of  attachment  must  be  such  that  the  machinery 
could  not  be  detached  and  removed  without  material  injury 
to  the  real  estate  or  buildings.  The  jury  had  been  told  in 
the  same  instruction  that  buildings  erected  upon  and  at- 
tached to  land  as  permanent  structures  will  become  a  part 
of  the  freehold.  The  instruction  makes  of  first,  if  not  of 
controlling,  importance,  the  fact  of  annexation  of  the  ma- 
chinery to  the  buildings,  and  in  such  a  manner  that  it  could 
not  be  detached  and  removed  without  material  injury  to 
such  real  estate  or  buildings.  By  the  conmaon  law  rule, 
whatever  was  annexed  to  the  freehold  became,  in  legal  con- 
templation, a  part  of  it.  But,  while  it  is  difficult  to  formu- 
late any  general  rule,  generally  speaking,  whatever  the 
owner  puts  upon  the  land  with  the  intention  that  it  should 
remain  upon  the  land,  and  is  essential  to  the  use  which  ho 
makes  of  it,  goes  with  the  land  upon  a  sale.  "The  united 
application  of  three  requisites,'^  said  the  court  in  Binkley 
V.  Forhner  (1888),  117  Ind.  176,  3  L.  R.  A.  33,  "is  re- 
garded as  the  true  criterion  of  an  inmiovable  fixture:  (1) 
Heal  or  constnictivo  annexation  of  the  article  in  question 
to  the  freehold.     (2)  Appropriation  or  adaptation  to  the 
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use  or  purpose  of  that  part  of  the  realty  with  which  it  is 
connected.  (3)  The  intention  of  the  party  making  the 
annexation  to  make  the  article  a  permanent  accession  to 
the  freehold."  The  machinery,  having  been  placed  in  the 
buildings  by  the  owner  to  enable  him  to  use  to  a  better  ad- 
vantage his  own  land,  and  being  essential  for  the  purpose 
for  which  the  land  was  used,  so  far  as  the  owner  is  con- 
cerned, would  be  regarde<l  as  a  fixture  in  an  ordinary  con- 
veyance or  mortgage  of  the  land  by  him.  See  Button  v. 
Eiisley  (1898),  21  Ind.  App.  46,  69  Am.  St.  340;  McFar- 
lane  v.  Foley  (1901),  27  Ind.  App.  484,  87  Am.  St.  264; 
Voorhis  v.  Freeman  (1841),  2  Watts  &  Serg.  116,  37  Am. 
Dec.  490;  Ottumwa  Woolen  Mills  Co.  v.  Hawley  (1876), 
44  Iowa  57,  24  Am.  Kep.  719 ;  McConnell  v.  Blood  (1877), 
123  Mass.  47,  26  Am.  Rep.  12;  Sparks  v.  Stale  Bank 
(1845),  7  Blackf.  469;  Hill  v.  National  Bank  (1878),  97 
U.  S.  450,  24  L.  Ed.  1051. 

6.  In  Matter  of  Mayor,  etc.  (1899),  39  Him,  App. 
Div.,  689,  it  is  said  that  "The  same  rule  exists  in  proceed- 
ings to  take  land  under  the  right  of  eminent  domain,  and 
the  commissioners  of  estimate  have  no  right  to  restrict  the 
assessment  to  the  simple  value  of  the  land,  compelling  the 
owner  to  retain  the  fixtures  on  the  premises,  and  exempting 
the  city  from  an  obligation  to  take  and  pay  for  them  as  a 
part  of  the  land." 

7.  The  case  at  bar  seems  to  have  been  tried  upon  the 
theory  that  a  part  of  this  machinery  should  be  considered  a 
part  of  the  land,  while  a  part  of  the  machinery  might  not 
be  so  considered.  It  is  clear  from  the  record  that  the  im- 
provement upon  the  real  estate  consists,  not  simply  of  cer- 
tain buildings  containing  various  pieces  of  machinery,  but 
of  a  paper-mill — a  thing  complete  within  itself.  Such  ma- 
chinery as  is  necessary  and  essential  to  a  paper-mill  plant 
would  be  without  value  except  as  a  part  of  a  paper-mill. 
Means  were  provided  for  utilizing  the  water-power,  build- 
ings erected,  and  the  machinery  placed  in  position  for  the 
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purpose  of  establisbitig  a  paper-mill.  It  is  not  questioned 
that  the  buildings  should  be  regarded  as  a  part  of  the  land. 
In  such  case  there  is  no  more  reason  for  saying  that  the 
machinery  necessary  and  essential  for  carrying  out  the  pur- 
pose of  the  mill  is  a  mere  incident  or  accessory  to  the  build- 
ings than  there  is  for  saying  tliat  the  buildings  are  incidents 
or  accessories  to  th.e  machinery.  One  machine  essential  in 
the  manufacture  of  paper  might  be  so  annexed  to  or  consti- 
tute such  part  of  a  building  that  it  could  not  be  removed, 

and  another  machine  equally  essential  might  be  easily  re- 

• 

moved,  and  yet,  when  the  two  machines  are  separated,  each 
is  without  value  for  the  uses  intended.  In  such  case  both 
of  the  machines  should  be  considered  as  attached  to  the 
freehold- — one  by  real,  and  the  other  by  constructive  annex- 
ation. As  the  machinery  is  permanent  in  its  character, 
and,  being  essential  to  the  purpose  for  which  the  buildings 
are  used,  is  a  fixture,  it  must  be  regarded  as  realty,  and  go 
with  the  buildings.  The  land,  water-power,  buildings  and 
machinery  constitute  a  paper-mill  plant — a  unit  It  has  or 
has  not  a  value  as  such,  just  as  a  building  is  valued,  not  by 
fixing  a  value  on  the  different  materials  composing  it,  but  as 
a  building.  By  the  instrument  of  appropriation  no  build- 
ing situated  on  the  real  estate  is  to  be  removed  or  destroyed, 
but  it  is  proposed  to  pass  over  a  part  of  the  mill  by  means 
of  a  bridge.  If  a  part  of  the  land  is  taken,  appellant  is 
entitled  to  the  fair  market  value  of  the  land  so  taken.  And 
if  the  market  value  of  the  remaining  portion  with  the  im- 
provement as  above  indicated — that  is,  the  market  value  of 
the  paper-mill  plant — after  the  appropriation  is  less  than 
it  was  before  the  appropriation,  she  is  entitled  to  that  dif- 
ference. Just  compensation,  and  that  only,  is  all  appellant 
has  a  right  to  demand,  and  that  should  be  made  to  her. 
See  Matter  of  Mayor,  etc.,  supra;  Oreen  v.  Phillips 
(1875),  67  Va.  752,  21  Am.  Rep.  323;  Hill  v.  National 
Bank,  supraj  Tatjlor  v.  Collins  (1881),  51  Wis.  123,  8  N. 
.W.  2i,\  Parsons  v.  Copeland  (1854),  38  Me.  537 ;  Hopewell 
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Mills  V.  Taunton  Sav.  Bank  (1890),  150  Mass.  519,  23  N. 
E.  327,  6  L.  E.  A.  249,  15  Am.  St.  235 ;  Voorhis  v.  Free^ 
man,  supra. 

The  motion  for  a  new  trial  should  have  been  sustained. 
Judgment  reversed. 


Bunyan,  Administratrix,  et  al.  v.  Reed  et  al. 

[No.  4,905.     Filed  May  11,  1904.    Rehearing  denied  October  14,  1904. 

Transfer  denied  December  14,  1904.] 

1.  Insurance.  —  Mutual  Benefit  Certificate.  —  Beneficiary.  —  Vested 
Interest. — A  beneficiary  in  a  mutual  benefit  certificate  acquires  no 
vested  interest  in  such  certificate  until  the  death  of  the  assured,  and 
such  assured  may  without  such  beneficiary *8  consent  make  a  new 
appointment  unless  forbidden  by  the  organic  law  or  rules  and  regula- 
tions of  the  association,     p.  300. 

2.  Sams.  —  Mutual  Benefit  Certificate.  —  Laws  of  Association.  —  The 
assured,  in  a  mutual  benefit  association  takes  a  certificate  subject  to 
the  reasonable  rules,  by-laws  and  regulations  of  the  association  issu- 
ing it,  such  regulations  forming  a  part  of  the  contract,     p.  303. 

3.  Same. — Mutual  Life. — Beneficiaries. — Creditors. — Death  of  Cred- 
itor Beneficiary  Before  Assured. — Where  the  assured  had  a  benefit 
certificate  made  payable  $3,000  to  a  brother  to  secure  such  brother 
for  money  due  such  brother  from  assured,  and  $1,000  each  to  assured's 
two  sisters,  and  such  brother  predeceased  the  assured,  and  the  by- 
laws of  the  insurer  association  provided  that  upon  the  death  of  a 
beneficiary,  the  benefit  should  be  paid  to  the  surviving  beneficiai'y 
or  beneficiaries,  each  sharing  pro  rata,  unless  otherwise  provided  in 
the  benefit  certificate,  such  two  sisters  were  entitled  to  the  full  bene- 
fit, and  such  brother's  administrator  was  not  entitled  to  any  part 
thereof,     p.  303. 

From  Noble  Circuit  Court ;  Joseph  W,  Adair,  Judge. 

Action  by  Rebecca  E.  Bunyan  as  administratrix  of  the 
estate  of  James  R.  Bunyan,  deceased,  against  Catherine  E. 
Reed  and  others.  From  a  judgment  for  plaintiff,  she  and 
others  appeal.  Defendants  Reed  and  another  assign  cross- 
errors.    Reversed, 

Luke  H.  Wrigley,  Thos,  R.  Marshall,  Wm.  F.  McNagny, 
P.  E.  Clugston  and  Robert  W,  McBride,  for  appellants. 
B.  P.  Barr,  E.  K.  Strong  and  A.  A,  Chapin,  for  appellees. 
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Henley,  C.  J. — The  appellant  Kebecca  B.  Bunyan,  as 
administratrix  of  the  estate  of  her  deceased  husband,  James 
E.  Bunyan,  commenced  this  action  against  the  National 
Union,  an  incorporated,  fraternal  beneficiary  association 
organized  under  the  laws  of  the  state  of  Ohio,  and  Catherine 
E.  Reed,  Helen  ^I.  Ostrander,  George  B.  Bunyan,  Walter 
W.  Bunyan,  James  R.  Bunyan,  Jr.,  and  George  ^B.  Bunyan 
as  executor  of  the  will  of  William  Bunyan,  deceased. 

The  purpose  #f  the  action  was  to  enforce  a  claim  upon  a 
benefit  fund  of  $3,000,  which  was  promised  to  be  paid  to 
her  said  husband  as  beneficiary  under  the  benefit  certificate 
issued  by  the  said  National  Union  upon  the  life  of  William 
Bunyan^  who  was  a  brother  of  the  said  James  R.  Bunyan, 
deceased.  Aside  from  the  National  Union,  the  other  de- 
fendants were  made  parties  to  answer  as  to  their  interests, 
if  any,  in  the  said  fund  of  $3,000.  The  National  Union, 
by  a  proper  pleading,  admitted  its  liability  to  pay  the  sum 
of  $3,000,  but  showed  that  conflicting  claims  were  being 
made  by  other  parties  to  the  suit  with  reference  to  said 
fund,  and  that  it  could  not  with  safety  to  itself  pay  the  fund 
to  either  of  the  claimants,  and  asked  to  be  allowed  to  pay  the 
$3,000  into  court,  and  be  discharged  from  further  liability 
on  account  thereof,  and  leave  to  the  court  the  matter  of  de- 
termining to  whom  the  money  should  be  distributed.  After- 
ward, and  before  the  trial  of  the  cause,  the  said  National 
Union  paid  the  full  $3,000  into  court,  and  was  discharged 
from  further  liability.  The  defendants,  other  than  Reed 
and  Ostrander,  filed  a  cross-complaint,  setting  up  their 
claim  to  the  fund  in  dispute,  and  the  defendants  Reed  and 
Ostrander  also  filed  a  cross-complaint,  setting  up  their  claim 
to  the  fund.  The  demurrer  filed  by  appellees  Reed  and 
Ostrander  to  each  paragraph  of  appellants'  complaint  was 
overruled.  The  cross-complaint  of  appellees  Reed  and  Os- 
trander was  held  insufficient.  Various  answers  were  filed 
by  which  the  issues  were  closed,  and  the  cause  was  sub- 
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mitted  for  trial  to  the  court,  with  the  request  for  a  special 
finding  of  facts. 

We  do  not  think  it  necessary  to  make  any  further  state- 
raent  here  of  the  issues,  because  we  are  convinced  that  the 
judgment  of  the  trial  court  must  be  reversed  upon  the  cross- 
errors  assigned  by  appellees  Reed  and  Ostrander.  We  re- 
gard each  paragraph  of  appellants'  complaint  as  wholly  in- 
suiBcient  for  the  relief  demanded,  and  as  showing  upon  its 
face  that  the  fund  in  question  legally  belongs  with  the  ap- 
I)ellees  Reed  and  Ostrander.  The  two  paragraphs  of  com- 
plaint are  not  materially  different.  They  aver  that  the 
National  Union  is  a  fraternal,  beneficiary  association  in- 
corporated imder  the  laws  of  the  state  of  Ohio  in  1881,  and 
engaged  in  the  business  of  insuring  the  lives  of  its  members 
by  issuing  to  them  benefit  certificates,  promising  to  pay 
death  benefits  to  be  realized  from  assessments  upon  the 
members;  that  prior  to  February  20,  1886,  a  subordinate 
coimcil,  called  "Kendallville  Council,  No.  192,"  was  es- 
tablished at  Kendallville,  Noble  county,  Indiana,  which 
council  is  still  in  existence,  and  that  agencies  of  this  char- 
acter are  the  means  by  which  the  said  National  Union  trans- 
acts its  business ;  that  one  William  Bunyan,  prior  to  Feb- 
ruary 20,  1886,  became  a  member  of  said  Kendallville 
council  and  of  the  National  Union,  and  at  his  death  was  a 
member  thereof  in  good  standing;  that  on  said  last-men- 
tioned date  the  National  Union  executed  to  William  Bun- 
yan a  benefit  certificate  for  $5,000,  payable  to  his  wife, 
Cornelia  Bunyan,  as  beneficiary,  which  certificate  remained 
in  force  until  February  23,  1901.  Cornelia  Bunyan  died 
December  21,  1900,  and  the  said  William  Bunyan  there- 
after until  his  death  remained  unmarried,  childless,  and 
ha\'ing  no  living  parents;  that  it  was  one  of  the  laws  of 
said  National  Union  that  members  might,  at  any  time,  sur- 
render their  benefit  certificates,  and  cause  new  ones  to  be 
issued  payable  to  different  beneficiaries  than  those  origin- 
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ally  named ;.  that  for  more  than  thirty  years  prior  to  Feb- 
ruary 23,  1901,  William  Eunyan  and  his  brother  James  R. 
Bunyan,  Sr.,  appellant  Rebecca  B.  Bunyan^s  decedent,  were 
engaged  as  partners  nnder  the  firm  name  of  W.  &  J.  R. 
Bimyan,  in  conducting  a  dmg  store  at  Kendallville;  that 
prior  to  said  February  23,  the  said  William  Bunyan  was, 
and  ackno^.vledged  himself  to  be,  indebted  to  James  R.  Bun- 
yan in  the  sum  of  $3,000,  and  for  such  indebtedness  the 
said  William  desired  to  give  security ;  that  after  the  death 
of  the  said  Cornelia  Bunyan,  and  prior  to  February  23, 
1901,  it  was  agreed  between  the  brothers  that,  to  secure  to 
James  R.  Bunyan  the  payment  of  said  indebtedness,  Will- 
iam should  surrender  his  existing  certificate  in  the  Na- 
tional Union,  and  have  issued  to  him  a  new  certificate, 
in  which  James  R.  should  be  named  as  beneficiary  in 
the  sum  of  $3,000,  and  that  the  promise  of  the  said  Na- 
tional Union  in  such  certificate  to  pay  to  said  James  R. 
the  $3,000  should  be  the  security  to  him  for  the  payment 
of  said  indebtedness;  that  in  pursuance  of  this  agreement 
the  said  William,  complying  in  all  respects  with  tlie 
laws  of  said  National  Union,  did,  on  February  23,  1901, 
surrender  his  existing  certificate,  and  the  National  Union 
executed  to  him  a  new  certificate  for  $5,000,  in  which  the 
beneficiaries  and  the  amount  to  be  paid  each  of  them  was  as 
follows :  "The  National  Union  hereby  promises  and  agreeti 
to  pay  out  of  the  benefit  fund  to  James  R.  Bunyan,  brother, 
$3,000 ;  Catherine  E.  Reed,  sister,  $1,000,  and  Helen  M. 
Ostrander,  sister,  $1,000,  $5,000."  This  new  and  substi- 
tuted certificate  was  properly  executed  and  delivered  to 
William  Bunyan,  to  retain  possession  of  the  same  until  his 
death. 

It  is  further  averred  that  in  July,  1901,  James  R. 
sold  and  conveyed  to  William  his  interest  in  the  firm 
property  and  ^business,  and  in  connection  with  such  sale 
there  was  had  between  the  partners  a  settlement  of  the  part- 
nership affairs ;  that  no  part  of  the  $3,000  indebtedness,  and 
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none  of  the  matters  and  transactions  had  in  which  the  same 
arose,  were  included  in  the  settlement^  or  adjusted  or  set- 
tled therein,  but  the  same  was  purposely  omitted  and  ex- 
cluded therefrom,  both  parties  relying  upon  the  faith  of  the 
arrangement  previously  made  in  said  benefit  certificate  f^r 
the  payment  of  said  $3,000  debt ;  that  both  William  Bun- 
yan and  James  R.  Bunyan  performed  each  and  every  condi- 
tion in  said  substituted  certificate  to  be  by  them  performed ; 
that  James  R.  Bunyan  died  in  Noble  county,  Indiana,  in- 
testate^ August  26,  1901,  leaving  as  his  only  heirs  at  law  his 
widow,  the  appellant  Rebecca  B.  Bunyan,  and  his  three 
sons,  Greorge  B.  Bunyan,  Walter  W.  Bunyan  and  James  R. 
Bunyan,  Jr. ;  that  afterward,  to  wit,  August  31,  1902,  Will- 
iam Bunyan,  the  holder  of  the  benefit  certificate  issued  by 
said  National  Union,  died,  leaving  as  his  only  heirs  at  law, 
his  two  sisters,  the  appellees  Reed  and  Ostrander,  and  his 
three  nephewf,  the  sons  of  James  R.  Bunyan,  heretofore 
named  as  such;  that  among  the  laws  of  the  said  National 
Union  in  force  when  the  benefit  certificate  was  issued  to 
William  Bunyan,  and  ever  since  in  force,  are  the  following, 
known  as  sections  six  and  seven  of  law  thirty-eight  of  said 
National  Union :  "Section  Six.  In  the  event  of  the  death 
of  one  or  more  of  the  beneficiaries  selected  by  the  member 
before  the  decease  of  such  member,  if  no  other  or  further 
disposition  thereof  be  made  in  acxjordance  with  the  laws  of 
the  order  by  the  member  in  case  of  death  the  benefit  shall  be 
paid  in  full  to  the  surviving  beneficiary  or  beneficiaries, 
each  sharing  pro  rata,  unless  otherwise  provided  in  the  bene- 
fit certificate.  Section  Seven.  In  the  event  of  the  death  of 
all  the  beneficiaries  selected  bv  the  member  before  the  de- 
cease  of  such  member,  if  no  other  or  further  disposition 
thereof  be  made,  the  benefit  shall  be  paid  to  the  heirs  of  the 
deceased  member,  and  if  no  person  or  persons  shall  be  en- 
titled to  receive  such  benefit,  by  the  laws  of  the  order  it 
shall  revert  to  the  benefit  f  und.^' 
It  19  further  ftv^rred  that  the  appellees  Reed  and  Os- 
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trander,  and  each  of  them,  claim  that  as  surviving  benefi- 
ciaries they  are  entitled  to  the  whole  of  said  benefit  of  $3,- 
000,  to  the  exclusion  of  the  appellant ;  and  that  each  of  said' 
appellees  Reed  and  Ostrander  claim  that  as  the  heir  of  Will- 
iam Bunyan,  she  is  entitled  to  and  has  rights  and  interests 
in  said  fund  superior  to  any  right  of  appellant  therein; 
that  the  appellants  George  B.,  Walter  W.  and  James  R. 
Bunyan,  and  each  of  them,  claim  some  interest  in  said  fund 
as  heirs  of  William  Bunyan.  The  prayer  of  the  complaint 
is  tliat  the  indebtedness  of  $3,000  alleged  to  exist  against 
William  Bunyan  and  in  favor  of  the  estate  of  James  R. 
Bunyan,  deceased,  be  declared  to  be  a  lien  upon  the  fund  in 
question,  and  that  it  l)e  ordered  paid  to  the  appellant  as  ad- 
ministratrix of  the  estate  of  James  R.  Bunyan,  deceased. 
The  benefit  to  be  paid  by  the  beneficiary  certificate  issued 
to  William  Bunyan  was  $5,000,  and  by  his  said  certificate 
three  beneficiaries  were  named.  The  division  of  the  $5,000 
into  three  sums  payable  to  different  persons  and  in  different 
amounts  did  not  in  any  way  sever  the  certificate.  It  was 
one  benefit  and  one  benefit  certificate  for  $5,000. 

1.  The  object  of  this  action  is  to  hold  the  $3,000,  not  as 
the  property  and  in  behalf  of  a  beneficiary  who  could  have 
been  legally  designated  as  such  by  the  act  under  which  the 
National  Union  was  incorporated  or  by  its  rules  and  by-laws, 
but  to  recover  it  as  a  creditor  who  obtained  a  vested  interest 
in  so  much  of  the  fund  as  would  secure  his  debt,  and  who 
was  as  such  creditor  designated  a  beneficiary.  It  appears 
upon  the  face  of  the  complaint  that  James  R.  Bunyan, 
named  as  beneficiary  to  the  amoimt  of  $3,000,  died  prior 
to  thp  death  of  the  insured.  It  is  a  settled  rule  of  law  in 
this  State,  supported  by  the  great  weight  of  authority,  that 
a  beneficikry  acquires  no  vested  right  to  the  benefits  that  are 
to  accrue  to  him  upon  the  death  of  a  member  of  a  mutual 
benefit  association  until  such  death  occurs,  and  that  the 
member  may  exercise  the  power  of  appointment  without  the 
consent  of  such  beneficiary,  and  without  any  restriction 
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other  than  such  as  may  be  imposed  by  organic  law  or  the 
rules  and  regulations  of  the  association.  Masonic ,  etc.,  Soc. 
V.  Burkhart  (1886),  110  Ind.  189;  Milner  v.  Bowma/n 
(1889),  119  Ind.  448,  5  L.  R  A.  95;  Appeal  of  Beatty 
(1888),  122  Pa.  St.  428,  15  Atl.  861;  Beatty  v.  Supreme 
Commandery,  etc.  (1893),  154  Pa.  St.  484,  25  Atl.  644; 
Lamoni  v.  Orand  Lodge,  etc.  (1887),  31  Fed.  177 ;  Knights 
of  Honor  v.  Watson  (1888),  64  K  H.  517,  15  Atl.  125; 
Metropolitan  Life  Ins.  Co.  v.  O'Brien  (1892),  92  Mich. 
584,  52  K  W.  1012;  Sabin  v.  Pkinney  (1892),  134  K  Y. 
423,  31  ]Sr.  E.  1087,  30  Am.  St.  681 ;  Eastman  v.  Provident, 
etc..  Asm.  (1883),  62  K  H.  555,  20  Cent.  L.  J.  2Q6;  Rich- 
mond V.  Johnson  (1881),  28  Minn.  447,  10  N.  W.  596; 
Oambs  v.  Covenant  Mut.  Life  Ins.  Co.  (1872),  50  Mo.  44; 
Kerman  v.  Howard  (1868),  23  Wis.  108;  Splawn  v.  Chew 
(18S3),  60  Tex.  532;  Ballou  v.  Oiie  (1880),  50  Wis.  614, 
7  N.  W.  561 ;  May,  Insurance  (4th  ed.),  §392. 

In  Richmond  v.  Johnson,  supra,  Charles  H.  Richmond 
was  the  holder  of  a  benefit  certificate  in  which  his  wife  was 
named  as  the  beneficiary.  She  died  shortly  before  her  hus- 
band. Upon  the  death  of  the  husband  the  question  arose  as 
to  whether  the  money  due  under  the  certificate  should  be 
paid  to  the  administrator  of  the  deceased  wife,  or  be  dis- 
tributed imder  the  rules  and  r^ulations  of  the  association. 
The  court  said:  "Here  is  not  an  ordinary  contract  of  in- 
surance, made  between  an  insurance  company  and  another 
person,  the  rights  of  the  parties  to  be  determined  exclusively 
by  the  policy.  The  rights  of  Charles  H.  Richmond,  and  of 
anyone  claiming  through  him,  depended,  not  on  the  certifi- 
cate only,  but  rather  on  his  membership  in  the  association ; 
and  such  rights  were  defined  and  controlled  by  its  constitu- 
tion and  by-laws.  So  far  as  the  provisions  of  the  constitu- 
tion and  by-laws  are  shown  by  the  admitted  statements  of 
the  complaint,  and  by  the  certificate,  the  members  are  the 
beneficiaries  entitled  to  the  benefit  of  the  fund,  provided 
'with  the  right  to  hold,  dispose  of,  and  fully  control  said 


302        APPELLATE  COURT  OF  INDIANA, 

Bunyan  v.  Reed. 

benellt  at  all  times.'  With  this  right  at  all  times  to  hold, 
dispose  of,  and  control,  his  mere  designation  of  some  person 
to  receive  the  benefit  would  be  revocable.  It  would  not  pre- 
vent his  subsequently  designating  some  other  person  to  re- 
ceive it.  While,  in  case  of  his  death  without  having  revoked 
bis  appointment  of  his  wife,  she  would  have  been  entitled 
to  receive  the  benefit;  yet,  during  his  life,  because  of  the 
power  of  revocation,  all  that  she  had  was  a  mere  expectancy, 
dependent  on  his  will  and  pleasure.  That  expectancy  wa8 
not  property,  not  estate.  The  expectancy  terminated  when 
she  died,  and  did  not  pass  to  her  administrator." 

The. supremo  court  of  Texas  in  Splawn  v.  Chew,  supra, 
in  holding  that  a  beneficiary  took  no  vested  interest,  in  a  ben- 
efit certificate  of  the  kind  we  are  here  considering,  said: 
*'Every  one  insured  by  reason  of  membership  in  such  a 
company  is  charged  with  a  knowledge  of  its  constitution  and 
by-laws,  bound  by  their  requirements  and  entitled  to  the 
rights  and  privileges  conferred  by  them.  May,  Insurance, 
§552;  Cales  v.  Insurance  Co.  [1865],  18  Iowa  425.  The 
present  order  did  not  issue  policies  as  do  ordinary  insurance 
companies,  but  delivered  to  the  insured  a  benefit  certificate^ 
which,  together  wnth  the  positive  regulations  of  the  order, 
evidenced  the  contract  between  the  member  and  the  company 
so  far  as  the  insurance  was  concerned.  *  *  *  The  provi- 
sion of  Article  III,  §2,  of  its  by-laws  is  as  follows: 
^ipplicants  shall  enter  upon  their  application  the  name  or 
names  of  the  members  of  their  family  or  those  dependent 
upon  them,  to  whom  they  desire  their  benefit  paid,  and  the 
same  shall  be  entered  in  the  benefit  certificate  by  the  su- 
preme secretary,  subject  to  such  future  disposal  of  the  bene- 
fit among  their  dependents  as  they  thereafter  direct.'  The 
clear  import  of  the  section  is  to  place  the  certificate  entirely 
under  control  of  the  member,  so  far  as  the  selection  of  the 
beneficiaries  is  concerned.  He  may  direct  at  any  time  that 
the  money  shall  be  paid  to  persons  different  from  those 
named  or  contemplated  in  the  certificate,  provided  they  are 
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persons  dependent  upon  him.  "  So  far  from  vesting  an  irrev- 
ocable right  in  the  original  beneficiaries,  it  vests  no  right 
whatever  which  the  insured  can  not  by  the  very  terms  of  the 
contract  revoke  and  annul.  They  have  no  perfect  or  vested 
right  in  the  certificate,  until  the  insured  dies  without  divert- 
ing its  benefits  in  favor  of  other  dependents ;  and  he  alone 
is  the  one  who  is  to  determine  which  of  these  dependents 
are  to  be  entitled  to  the  insurance  money.  Hence  all  the 
rules  of  law  for  the  construction  of  ordinary  policies,  so  far 
as  they  refer  to  the  indefeasible  rights  of  beneficiaries,  ac- 
cruing previously  to  the  death  of  the  insured,  have  no  appli- 
cation to  this  case,  being  contrary  to  the  express  provisions 
of  the  contract.^' 

2.  The  holder  of  a  benefit  certificate  takes  it  subject  to, 
and  with  notice  of,  all  the  reasonable  rules,  by-laws  and 
regulations  of  the  association  issuing  it.  It  is  a  contract  be- 
tween, the  holder  and  the  association,  restricted  only  by  the 
rules  and  regulations  of  the  association  and  the  law  under 
which  it  was  organized.  Masonic,  etc.,  Soc.  v.  Burhhart, 
supra. 

3.  The  very  contingency  which  has  here  happened  is 
completely  provided  for  by  section  six  of  law  thirty-eight  of 
the  association  which  issued  the  benefit  certificate  to  Will- 
iam Bunyan.  James  R.  Bunyan,  a  beneficiary  to  the  ex- 
tent of  $3,000,  in  a  benefit  certificate  calling  for  $5,000,  in 
which  two  other  beneficiaries  were  named  for  $1,000  each, 
died  before  the  death  of  the  insured.  Under  the  plain'  terms 
of  the  rule  governing  this  contract,  which  appears  in  the 
complaint,  the  $3,000  should  be  paid  "to  the  surviving  bene- 
ficiary-or  beneficiaries,  each  sharing  pro  rata."  James  Bun- 
yan had  no  vested  interest  in  the  funds  to  be  paid  upon  the 
death  of  his  brother  unless  he  survived  hinu  He  had  noth- 
ing but  a  mere  expectancy,  which  by  the  very  terms  of  the 
benefit  certificate  under  which  his  personal  representative  is 
claiming  would  be  defeated  by  his  death  prior  to  the  death 
of  his  brother.    Masonic,  etc.,  Soc.  v.  Burhhart,  supra. 
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The  benefit  certificate  declares  upon  its  face  that  it  is  sub- 
ject to  the  laws  of  the  association.  We  think  we  have  fully 
shown  that  under  the  decisions  of  our  Supreme  Court  these 
rules  must  govern.  It  thus  appears  upon  the  face  of  the 
complaint  that  neither  James  R.  Bunyan  nor  his  heirs  ac- 
quired any  interest  in  the  fund  arising  from  the  benefit  cer- 
tificate held  by  William  Bunyan,  the  said  James  R.  Bun- 
yan having  died  prior  to  the  death  of  William. 

The  judgment  is  reversed  upon  the  cross-errors  assigned 
by  appellees  Reed  and  Ostrander  with  instruction  to  the 
trial  court  to  sustain  tlie  demurrer  of  appellees  Reed  and 
Ostrander  to  each  paragraph  of  the  complaint,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 


Kisling  v.  Barrett. 

[No.  5,053.     Filed  Jnne  24,   1904.     Rehearing   denied  December   15, 

1904.] 

1.  Pabtnebshif. — Di98olution  and  Accounting, — Equitalle  Proceed- 
ing.— An  action  for  the  dissolution  of  a  partnership  and  an  account- 
ing is  an  equity  proceeding,    p.  308. 

2.  Trial. — Ewceptions  to  Conclusions  of  Law. — Question  Presented.-^ 
An  exception  to  the  conclusions  of  law  admits  that  the  facts  were 
found  correctly,    p.  309. 

3.  Same. — Motion  for  New  Trial. — Insufficient  Evidence, — Error  in 
Admitting. — Where  the  evidence  is  insufficient  to  establish  a  fact 
found  by  the  court,  or  where  evidence  is  improperly  admitted  or 
rejected,  the  question  can  be  raised  only  by  a  motion  for  a  new  trial 
and  by  bringing  the  evidence  before  the  reviewing  court,     p.  309. 

4.  Partnership. — DissoluUon  and  Accounting, — Decree, — In  an  ac- 
tion for  the  dissolution  of  a  partnership  and  an  accounting,  a  final 
decree,  directing  the  payment  of  the  costs  of  the  trial  and  of  the 
receivership  therein,  and  directing  the  defendant  to  pay  the  amount 
found  due  to  such  partnership  from  him,  and  then,  directing  the 
amount  of  the  proceeds  to  be  evenly  divided  according  to  the  terms 
of  such  partnership,  is  proper,    p.  309. 

"From  Superior  Court  of  Madison  County;  Edward  D, 
Reardon,  Special  Judge. 
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Action  by  Louis  B.  Barrett  against  Pleasant  Kisling  for 
the  dissolution  of  a  partnership  and  an  aiccomiting.  From 
a  decree  for  plaintiff,  defendant  appeals.    Affirmed. 

John  T.  Ellis,  Byron  McMahon  and  Edmund  F.  Daily, 
for  appellant. 

William  A.  Kiitinger  and  William  8.  Diven,  for  appel- 
lee. 

Hent.ey,  J. — Appellee  and  appellant  were  partners  en- 
gaged in  the  business  of  operating  a  sawmill.  They  were 
unable  to  agree  as  to  the  manner  of  conducting  the  business, 
and  on  the  22d  day  of  February,  1902,  appellee  began  an 
action  against  appellant,  asking  a  dissolution  of  the  partner- 
ship, an  accounting,  and  the  appointment  of  a  receiver  to 
take  chaise  of  the  firm's  assets  and  to  close  up  the  business 
of  the  firm. 

In  his  complaint,  appellee  avers  that  the  partnership 
agreement  was  entered  into  on  the  22d  day  of  June,  1898, 
and  was  to  continue  for  an  indefinite  period ;  that  on  said 
date  the  partnership  purchased  a  sawmill,  and  has  since 
that  time  operated  and  carried  on  the  business  of  runAing 
said  sawmill;  that,  under  the  partnership  agreement,  they 
were  to  be  equal  partners  in  every  way,  including  expense, 
profit  and  loss ;  that  both  parties  have,  during  the  continu- 
ance of  the  partnership,  done  and  performed  labor  for  the 
partnership,  and  have  each  furnished  money  for  the  pur- 
poses of  the  business ;  that  appellant  has  had  the  partnership 
do  a  large  amount  of  M'ork  for  him,  both  in  sawing  and  haul- 
ing lumber;  that  appellant  has  converted  to  his  own  use  a 
large  amount  of  the  goods  belonging  to  said  partnership, 
and  has  refused  to  account  to  appellee  or  to  the  firm  for  the 
work  and  labor  done  and  performed  by  the  firm  for  him; 
that  appellant  has  collected  a  large  sum  of  money  from  the 
customers  of  said  firm,  and  has  refused  to  account  to  the 
firm  or  to  appellee  for  the  same ;  that  the  partnership  has 
Vol.  34— -20 
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assets  consisting  of  the  sawmill  business,  stock  on  hands 
and  accounts  due,  and  has  indebtedness  to  the  amount  of 
$100;  that  appellee  has  demanded  of  appellant  a  settlement 
and  adjustment  of  the  affairs  of  the  partnership,  but  has 
been  unable  to  make  any  settlement  or  agreement  thereof. 
Appellee's  complaint  concludes  as  follows:  "And  he  says 
said  defendant  has  converted  to  his  own  use  a  large  amount 
of  the  assets  of  said  partnership,  in  moneys  collected  and 
received,  for  which  he  has  not  accounted,  and  owes  said 
partnership  a  large  amount  for  sawing  and  other  work, 
which  plaintiff  can  not  give  for  the  reasons  hereinbefore 
stated;  that  there  is  a  large  amount  due  to  this  plaintiff 
from  said  partnership  for  moneys  advanced  and  paid  to  said 
partnership,  and  for  work  and  labor  done,  and  he  alleges, 
on  final  adjustment  of  all  the  matters,  that  the  said  defend- 
ant will  be  indebted  to  said  partnership  in  a  large  amount, 
and  said  partnership  will  be  indebted  to  said  plaintiff  in  a 
large  amount,  for  money  paid  and  work  and  labor  done,  but 
the  exact  amount  he  has  no  way  at  this  time  of  ascertaining, 
on  account  of  said  defendant's  refusing  to  furnish  the  books 
which  he  Las  possession  of,  or  to  render  any  account  to  this 
plaintiff  of  said  partnership  matters ;  that  said  partnership 
matters,  on  account  of  this  disagreement,  are  suffering,  and 
will  go  completely  to  waste,  and  neither  will  permit  the 
other  to  operate  the  business;  that  said  partnership  should 
1x5  dissolved,  for  the  reason  that  said  defendant  refuses  to 
join  with  plaintiff  in  dissolving  and  winding  up  said  busi- 
ness and  disposing  of  the  property  and  fully  and  completely 
settling  their  accounts ;  that  plaintiff  and  defendant  can  not 
agree  upon  a  settlement  of  their  partnership  matters,  and 
the  defendant  will  not  allow  the  plaintiff  to  proceed  in  the 
operation  of  the  business,  and  will  not  furnish  to  plaintiff 
the  accounts  by  which  he  can  make  the  adjustment  and 
settlement,  ^\^lerefore,  plaintiff  prays  that  said  partner- 
ship be  dissolved ;  that  he  have  an  accounting  of  the  partner- 
ship affairs  with  said  defendant;  iJiat  said  defendant  be 
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coinpelled  to  account  for  the  partnership  assets  in  his  hands 
and  amount  due  to  said  partnership  from  him,  the  said 
defendant,  and  that  said  business  be  fully  and  finally  set- 
tled; that  the  court  ascertain  the  amount  of  all  debts  owing 
by  said  partnership  to  third  persons,  and  the  expenses,  and 
the  plaintiff's  interests  therein,  upon  the  said  accounting, 
dissolution,  and  settlement  of  said  partnership,  be  ascer- 
tained and  fixed ;  and  he  further  prays  that  a  receiver  be  ap- 
pointed to  take  chai^  of  said  business  of  said  partnership 
assets,  and  dispose  of  sajme  under  order  of  this  court,  and 
make  proper  and  full  disposition  of  the  proceeds,  such  as 
the  court  may  order  upon  a  full  accounting  and  settlement 
of  said  partnership  affairs  and  payment  of  all  debts,  the 
adjustment  of  the  amount  due  from  and  owing  by  each 
of  the  partners,  and  a  full  and  final  adjustment  of  said  part- 
nership; that,  upon  the  court's  taking  charge  of  the  matters, 
the  property  should  be  turned  over  to  the  receiver,  and 
plaintiff  and  defendant  be  ordered  to  account  to  said  re- 
ceiver for  all  amounts  received  by  each,  and  have  credit  for 
all  amounts  due  each."  Appellant  answered  by  general 
denial.  There  was  a  trial  by  the  court.  At  the  request  of 
the  appellant  the  court  found  the  facts  specially,  and  stated 
conclusions  of  law  thereon.  To  each  of  the  conclusions  of 
law  the  appellant  excepted. 

The  facts  as  found  by  the  court  were  that,  on  the  21st  day 
of  June,  1898,  appellant  and  appellee  entered  into  a  co- 
partnership under  the  firm  name  of  Barrett  &  Kisling,  for 
tlie  purpose  of  purchasing  and  operating  a  sawmill;  that 
they  were  to  be  equal  partners,  and  were  each  to  share 
equally  in  the  profits  and  losses  of  the  business;  that  said 
partnership  was  for  no  fixed  term;  that  on  said  last-men- 
tioned date  the  firm  purchased  a  sawmill,  together  with  a 
lease  on  certain  real  estate  upon  which  they  located  the  saw- 
mill, and  upon  which  was  already  located  a  dwelling-house 
and  outbuildings,  and  that  they  paid  for  said  mill  and  lease 
the  sum  of  $800 ;'  that  they  took  possession  of  the  sawmill 
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and  premises  on  the  2l9t  day  bf  June,  1898,  and  carried  on 
the  business  of  running  said  mill  until  about  the  15th  day 
of  Jaliuai7j  1502,  when  appellee  requested  of  appellant  an 
accounting  and  settlement  of  the  partnership  affairs,  which 
appellant  refused  to  make ;  that  appellee  began  this  action 
on  the  22d  day  of  February,  1902 ;  that  Byron  McMahan 

was  duly  appointed  receiver  of  said  firm  on  the day  of 

August,  1902,  and,  as  such  receiver,  sold  the  sawmill,  with 
its  appurtenances  and  the  lease  of  the  real  estate  and  prem- 
ises, and  now  has  in  his  hands,  as  such  receiver,  the  sum  of 
$276.25 ;  that  appellee  paid  on  the  purchase  price  of  said 
sawmill  the  sum  of  $255;  that  he  has  paid  in  cash  for 
operating  expenses  of  said  firm  the  sum  of  $1,481.77 ;  that 
he  has  performed  work  and  labor  for  said  firm  at  an  agreed 
price  in  the  sum  of  $227.50 ;  that  he  has  hauled  limiber  for 
said  firm,  which  work  was  of  the  value  of  $112.30 ;  that  he 
has  hauled  logs  for  said  firm,  which  work  was  of  the  value 
of  $157.17 ;  that  he  has  done  other  work  and  labor  for  said 
firm  to  the  amount  of  $71.94— making  a  total  of  cash  paid 
into  said  firm  and  of  work  and  labor  done  by  appellee  in  the 
sum  of  $2,315.68;  that  the  said  appellee  has  received  from 
the  said  firm  credits  amounting  to  the  sum  of  $2,199.91. 
It  is  further  found  that  the  appellant  has  paid  into  said 
firm  and  is  entitled  to  credits  amoimting  to  $2,482.98,  and 
that  said  appellant  has  received  from  the  firm,  and  is  charge- 
able with  cash  received  and  labor  done  by  said  firm  for  him, 
the  sum  of  $2,788.29 ;  that  all  the  indebtedness  of  said  firm 
is  paid,  and  that  there  is  due  said  firm  from  other  parties 
the  sura  of  $224.57 ;  that  the  said  sum  of  $224.57  and  the 
sum  of  $276.25  in  the  hands  of  the  receiver,  as  aforesaid, 
constitute  all  the  assets  of  said  firm,  except  the  ^mount  due 
said  firm  from  the  appellant  Kisling;  that  the  costs  of  this 
action,  including  the  entry  of  final  judgment  and  decree, 
are  $204.50. 

1.     Under  the  head  of  errors  relied  on,  counsel  for  appel- 
lant set  out  fifteen  specifications  of  alleged  error  in  their 
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brief.  Before  taking  up  and  disposing  of  these  alleged 
errors,  it  is  well  to  say  that  this  is  a  suit  in  equity,  in  which 
both  parties  are  before  the  court  to  do  and  receive  equity. 
Its  purpose  was  to  secure  a  general  accounting  of  the  mat- 
ters connected  with  the  partnership,  and  fully  to  close  up  the 
same.  The  averments  of  the  complaint  are  broad  enough, 
under  which  evidence  might  have  been  properly  introduced 
to  sustain  any  matter  which  has  been  found  by  the  court  in 
its  special  finding  of*  facts.  It  is  hardly  necessary,  to  cite 
authorities  to  the  effect  that  this  is  an  equitable  proceeding. 
Miller  v.  Rapp  (1893),  135  Tnd.  614;  Briggs  v.  Daugherty 
(1874),  4^  Ind.  247 ;  Kimble  v.  Seal  92  Ind.  276. 

2.  The  exceptions  to  the  conclusions  of  law  admitted 
that  all  the  facts  were  fully  and  correctly  found  which  were 
within  the  issue  presented.  Consequently,  appellant's  first, 
second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth  and 
tenth  errors  relied  on  are  not  presented  by  exceptions  to  the 
conclusions  of  law. 

3.  To  show  the  character  of  the  errors  relied  on,  num- 
bered from  one  to  ten,  we  set  out  the  third:  "The 
finding  of  the  court  that  appellee  is  entitled  to  a  credit  of 
$112.30  for  hauling  lumber  for  said  firm."  This  item  was 
clearly  within  the  issi'.es  presented,  and,  being  within  the 
issues,  the  only  way  it  could  have  been  objected  to,  if  not 
sustained  by  evidence,  would  have  been  by  motion  for  a 
new  trial,  and  by  bringing  the  CAadence  to  this  court  for  con- 
sideration. This,  appellant  has  not  done.  If  there  was  no 
evidence  to  sustain  any  of  these  various  facts  found  by  the 
court,  or  if  improper  evidence  was  introduced  from  which 
the  court  made  its  finding,  the  error  could  only  be  presented 
by  bringing  before  the  court  the  evidence  introduced  upon 
the  trial  of  the  cause. 

4.  In  its  conclusions  of  law,  the  court,  after  directing 
the  payment  of  the  costs  of  the  trial  and  of  the  receivership, 
and  directing  the  payment  of  the  amount  found  due  the 
partnership  from  appellant,  rendered  a  judgment  in  accord- 
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ance  with  the  facts  and  conclusions  of  law,  by  which  appel- 
lant and  appellee  each  received  one-half  of  the  proceeds  of 
their  partnership.  This  was  exact  justice,  and  in  exact  con- 
formity with  the  agreement  of  partnership  between  the  par- 
ties to  this  action. 

There  are  no  questions  presented  by  this  appeal  which 
justify  a  reversal  of  the  judgment.     Judgment  affirmed. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company  v.  McNeil, 

BY  Next  Friend. 

[No.  4,083.    Filed  January  12,  1904.    Rehearing  denied  March  8,  1904. 

Transfer  denied  December  15,  1904.] 

1.  Pleading. — Complaint, — Negligence. — Railroads. — Where  the  com- 
plaint shows  that  defendant  was  running  a  freight-train  in  the  city 
of  Indianapolis ;  that  at  a  certain  street  the  train  was  stopped  and 
was  divided  so  as  to  open  the  street ;  that  while  plaintiff  was  crossing 
the  tracks  along  the  line  of  the  sidewalk  a  section  of  said  train  was 
"carelessly  and  negligently,  suddenly  and  violently,  pushed  backward 
without  the  ringing  of  any  bell,"  or  notice  or  signal  of  any  kind,  and 
"without  anyone  at  the  rear  of  the  train  to  give  warning  to  travelers," 
whereby  plaintiff  was  injured,  etc. — an  ordinance  of  such  city  for- 
bidding the  moving  of  any  train  backward  without  a  "lookout"  at  the 
rear,  and  the  ringing  of  the  bell — such  complaint  is  sufficient,     p.  311. 

2.  Negligence. — Railroads. — Backing  Car  Across  Street  in  City. — 
Ordinance. — Where  defendant,  without  the  ringing  of  its  bell  or 
stationing  a  "lookout"  at  the  rear  of  its  train,  in  violation  of  a  city 
ordinance,  backs  its  freiglit-train  across  the  sidewalk,  causing  the 
injuries  complained  of,  such  defendant  is  guilty  of  actionable  negli- 
gence, the  purpose  of  such  ordinance  being  for  the  protection  of 
travelers,  and  the  defendant's  cutting  of  its  train  and  opening  the 
street  being  an  invitation  to  travelers  to  pass.     p.  314. 

3.  Same. — Contributory  Fault, — Where  the  evidence  shows  that  plain- 
tiff undertook  to  cross  the  street  between  the  sections  of  a  freight- 
train  which  was  cut  to  open  the  street,  and,  in  passing,  he  went 
within  three  feet  of  the  rear  of  one  of  such  sections,  and  because  of 
the  backing  of  such  section  plaintiff  was  injured,  the  question  of  his 
contributory  negligence  was  for  the  jury.     p.  317. 

4.  Same. — Presumption  that  Railroad  Company  WiU  Not  Violate  the 
Law  nor  City  Ordinance, — Contributory  Fault. — A  traveler  has  the 
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right  to  presume  that  a  railroad  company  will  not  violate  the  law 
of  the  State,  nor  the  ordinances  of  a  city,  and  he  may  rely  upon  such 
presumption  until  there  is  evidence  to  the  contrary,  the  question  of 
his  contributory  fault,  or  want  of  due  care,  being  for  the  jury, 
p.  317. 
5.  Trial. — Erroneous  Admission  of  Evidence. — Curing. — Where  the 
court  erroneously  excludes  certain  evidence,  its  subsequent  admission 
cures  such  error,     p.  319. 

From  Superior  Court  of  Marion  County  (56,491); 
James  M,  Leathers^  Judge. 

Action  by  George  R.  McXeil,  by  his  next  friend,  against 
the  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company.  From  a  judgment  on  a  verdict  for  $4,500,  the 
defendant  appeals.     Affirmed, 

Samuel  0.  Pickens  and  Robert  F.  Davidson,  for  appel- 
lant. 

L.  P.  Earlan,  William  N.  Harding,  Alfred  R,  Hovey 
and  Charles  8.  Wiltsie,  for  appellee.  . 

Wiley,  P.  J. — Action  by  appellee  against  appellant  to  re- 
cover damages  for  personal  injuries  claimed  to  have  been 
inflicted  by  one  of  appellant's  trains  while  nmning  on  the 
iBelt  Railroad  in  the  corporate  limits  of  the  city  of  Indian- 
apolis. The  amended  complaint  was  in  a  single  paragraph, 
to  which  a  demurrer  was  overruled.  Overruling  the  demur- 
rer to  the  complaint  and  the  motion  for  a  new  trial  are  as- 
signed as  errors. 

The  negligence  relied  upon  is  backing  a  train  within  the 
corporate  limits  of  the  city  of  Indianapolis,  in  violation  of 
a  city  ordinance,  which  is  set  out  in  the  complaint.  This 
ordinance  requires  the  engine  bell  to  be  ringing  when  a 
train  is  nmning  backwards  within  the  city  limits,  and  that  a 
'^lookout"  be  stationed  at  the  rear  end  of  such  train  to  avoid 
accidents. 

1.  The  complaint  avers  that  appellant  was  running  one 
of  its  trains  over  and  along  the  Belt  Railroad ;  that  at  Foun- 
tain street  said  train  stopped  and  was  divided;  that  the 
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rear  car  of  the  front  section  stood  across  the  sidewalk  on 
the  east  side  of  said  street,  and  obstructed  said  sidewalk; 
that  appellee  was  traveling  on  said  street  going  to  his  home, 
and  in  so  doing  had  to  cross  the  railroad  track ;  that  when  he 
was  crossing  said  track  the  front  section  of  the  train  was 
"carelessly  and  negligently,  suddenly  and  violently,  pushed 
backwards  without  the  ringing  of  any  bell,  and  without  any 
notice  or  signal  or  warning,  and  without  anyone  at  the  rear 
of  the  train  to  give  warning  to  travelers,  whereby  he  was 
knocked  down,"  etc.  It  is  argued  by  counsel  for  appellant 
that  it  is  not  a  violation  of  the  ordinance  for  those  in  charge 
of  a  freight-train,  which  is  cut  in  two  at  a  street  crossing, 
to  push  a  portion  of  the  train  backwards  over  the  crossing 
without  warning,  in  order  to  couple  it  with  the  section  of 
the  train  on  the  opposite  side  of  the  crossing.  In  support 
of  the  position  assumed  by  appellant's  counsel  we  are  cited 
to  the  case  of  the  Lake  Shore,  etc,,,  R,  Co.  v.  Pinchin 
(1887),  112  Ind.  592.  That  case  is  so  unlike  the  one  at 
bar  that  it  does  not  lend  any  aid  to  appellant.  There  the 
appellee  undertook  to  pass  between  two  cars  of  a  through 
freight-train  while  they  were  coupled  together — ^the  train 
had  been  temporarily  stopped,  but  was  moving  slowly  when 
he  attempted  to  pass  between  the  cars.  The  complaint  be- 
fore us  was  sufficient  to  withstand  a  demurrer.  Louisville, 
etc.,  B.  Co.  V.  Bates  (1896),  146  Ind.  564;  Bodgers  v. 
Baltimore,  etc.,  R.  Co.  (1897),  150  Ind.  397. 

A  brief  statement  of  the  material  facts  exhibited  by  the 
evidence  is  important  before  taking  up  the  questions  pre- 
sented by  the  motion  for  a  new  trial.  Appellee  was  a  little 
aver  seven  years  old.  On  the  day  he  was  injured  he  had 
been  away  from  home  playing  with  his  cousins,  and  when 
injured  was  on  his  way  home.  To  reach  home  he  had  to 
cross  Fountain  street,  and  when  he  reached  said  street  ap- 
pellant's train  was  standing  on  the  track,  cut  in  two.  From 
Fountain  street  for  nearly  a  mile  to  the  east,  or  northeast, 
there  is  a  steep  grade  which  heavy  trains  are  unable  to 


NOVEMBER  TERM,  1904— Vol.  34.         313 

Pittsburgh,  etc.,  R.  Co.  v.  McNeil. 

ascend.  Tt  is  customarv  for  trainmen  to  divide  their  trains 
into  two  sections  at  the  foot  of  the  grade,  and  to  take  each 
section  separately  over  the  hill.  This  had  been  done  in 
this  instance,  and  while  the  forward  section  was  in  motion 
appellee  in  some  manner  fell  or  was  knocked  under  the 
train,  whereby  his  left  foot  was  crushed  and  the  1^  had  to 
be  amputated  between  the  ankle  and  knee.  There  is  a  sharp 
conflict  in  tlie  evidence  as  to  how  the  injury  occurred. 
Appellee  testified  that  he  was  returning  home  from  a  neigh- 
bor's house:  that  when  he  came  to  the  railroad  tracks  there 
was  a  train  standing  on  the  crossing ;  that  the  train  had  been 
divided  so  there  was  room  for  wagons  to  pass  between  the 
two  sections ;  that  as  he  was  passing  across  the  track  the  for- 
ward section  of  the  train  ''kind  of  gave  a  slack"  and  backed 
down  upon  him.  A  boy  thirteen  years  old,  who  lived  near 
where  the  accident  occurred,  and  who  was  wholly  disinter- 
ested, testified  that  appellee  was  trying  to  jump  on  the  side 
of  the  freight-car  while  the  train  was  in  motion,  when  he 
slipped^  and  was  thro^vn  under  the  wheels.  This  witness 
was  the  only  one,  beside  the  appellee  himself,  who  saw  the 
accident.  He  was  standing  in  the  door  of  his  home^  and 
testified  that  he  saw  appellee  jump  on  the  car  twice  before 
he  was  injured.  The  statements  of  this  witness,  however, 
are  somewhat  weakened  by  proof  of  the  fact  that  on  other 
occasions  he  made  statements  which  were  contradictory  of 
his  sworn  evidence.  The  jury  evidently  accepted  appellee's 
statement  of  the  manner  in  which  he  was  injured,  and  in 
face  of  the  conflict  in  the  evidence  we  are  bound  by  it. 

The  appellee  introduced  an  ordinance  of  the  common 
council  of  Indianapolis,  making  it  the  duty  of  those  in 
charge  of  a  locomotive  to  ring  the  bell  when  the  same  shall 
be  running  in  or  through  said  city,  and  providing  that  it 
shall  be  unlawful  for  persons  managing  a  train  of  cars  to 
cause  the  same  to  be  run  backwards,  in  or  through  the  city, 
without  providing  a  watchman  on  the  rear  end  of  such  train 
in  order  to  avoid  accidents.    There  was  no  watchman  on  the 
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rear  of  the  forward  section  of  the  train,  and  it  is  not  clear 
from  the  evidence  as  to  whether  the  bell  attached  to  the 
locomotive  was  ringing.  None  of  the  employes  saw  the 
accident,  and  did  not  know  of  it  for  some  time  after  it 
occurred. 

Several  questions  are  presented  by  the  motion  for  a  new 
trial,  based  upon  alleged  errors  of  the  court  in  giving  and 
refusing  to  give  certain  instructions,  and  in  refusing  to  ad- 
mit certain  evidence  offered  by  appellant. 

Appellee's  accoimt  of  the  m.anner  in  which  he  was  injured 
is  best  told  in  his  otsti  words.  He  was  asked  the  following 
question:  "Just  tell  the  jury,  as  you  were  crossing  the 
track?,  what  happened  to  you,"  to  which  he  answered: 
"AVhy^  the  train  kind  of  gave  a  slack,  and  backed  back,  and 
knocked  me,  so  when  I  turned  around  one  foot — ^my  left 
foot — ^was  on  the  track,  and  I  kind  of  fell  back,  and  the 
other  foot  was  back,  of  me,  and  I  leaned  back  kind  of,  and 
it  came  back,  stnick  it,  and  knocked  me  over."  On  cross- 
exjimination  he  was  asked,  and  answered  the  following  ques- 
tions :  "?lien  you  got  there  and  started  to  walk  around  the 
end  of  the  car  after  you  got  behind  it,  it  moved  ?  A.  It 
gave  a  slack  and  backed  back.  It  gave  a  slack  and  backed 
back?  A,  Yes,  sir.  "What  do  you  mean  by  slack?  A. 
Well,  it  just  moved  back  a  little." 

2.  Api)ellant  insists  that,  assuming  appellee  was  injured 
in  the  manner  stated  by  him,  and  by  a  movement  of  the  cars 
as  indicated  bv  his  ovnx  evidence,  still  it  is  not  shown  bv 
the  evidence  that  it  was  guilty  of  any  actionable  negligence. 
Under  the  averments  of  the  complaint  the  negligence 
charged  wa?  in  mo-.dng  the  train  backwards  within  the  cor- 
porate limits  of  the  city  of  Indianapolis,  without  ringing 
the  bell  and  without  having  a  man  on  the  rear  car  to  give 
waminor,  in  violation  of  the  citv  ordinance.  Either  the 
omission  to  ring  the  bell  or  the  failure  to  have  a  watchman 
on  the  rear  of  the  train  would  be  a  violation  of  the  ordi- 
nance, if  in  fact  the  train  was  moved  backwards  in  tliQ 
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city,  within  the  meaning  of  the  ordinance.  Appellant's 
insistence  is  that  the  mere  moving  of  the  train  back  to  give 
the  slack  so  as  to  start  it  forward  was  not  running  a  train  of 
cars  backwards  in  or  through  the  city,  within  the  meaning 
of  the  ordinance.  If  it  was  not,  then  no  negligence  was 
shown. 

It  is  hardly  necessary  to  re^nark  that  the  purpose  of  the 
ordinance  is  for  the  better  protection  of  life  and  limbs  of 
travelers,  and  a  guard  for  their  safety  in  passing  over  rail- 
road tracks.  The  object  to  be  attained  by  tlie  municipal 
authorities  in  the  passage  of  such  an  ordinance  can  not  be 
too  highly  commended.  7>y  cutting  the  train  in  tw^o  at  the 
street  crossing,  leaving  one  section  of  it  west  of  the  street 
and  the  other  section  east,  with  a  wide  passageway  between, 
was  an  invitation  to  the  public  to  pass  through.  Under 
such  f  actB,  passengers  upon  the  street  had  a  right  to  assume 
that  they  could  safely  cross  appellant's  track.  The  evident 
purpose  of  appellant  in  cutting  the  train  in  two  at  that 
point  was  to  make  a  safe  way  for  travelers  to  pass  to  and 
fro.  In  the  language  of  the  appellee,  the  train  gave  a 
"slack  and  backed  back.''  The  evidence  does  not  show  how 
far  it  backed.  It  is  clear,  however,  that  it  had  to  be  backed 
from  seven  to  eight  feet  at  least  to  have  inflicted  appellee's 
injury.  It  having  moved  that  distance,  was  it  run  "back- 
wards" in  the  city,  within  the  meaning  of  the  ordinance  ? 

This  inquiry  must  be  answered  in  harmony  with  the  pur- 
pose of  the  ordinance  and  in  relation  to  the  place.  We  do 
not  believe  that  it  is  within  the  power  or  province  of  the 
court  to  lay  down  any  fixed  rule,  and  we  must  decide  the 
question  in  the  light  of  the  facts  in  this  particular  case.  The 
front  end  of  appellant's  train  was  standing  on  a  steep  as- 
cending grade,  with  its  south  end  obstructing  the  north  side- 
walk of  the  street.  Appellee  was  on  that  side  of  the  street 
The  place  was  dangerous,  and  yet  he,  with  other  travelers, 
had  a  right  to  pass.  A  slight  movement  of  the  train  might 
imperil  the  life  and  limbs  of  one  who  was  rightfully  cross- 
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ing,  as  eiVicIenced  by  appellee's  injury.  If  appellant  had 
backed  its  train  entirely  across  the  street,  which  was  sixty 
feet  wide,  so  as  to  couple  to  the  rear  section^  it  could  not  be 
contended,  with  any  degree  of  reason,  that  that  would  not 
have  been  running  backwards  in  the  city  in  Tiolation  of  the 
ordinance.  This  being  true,  how  can  we  say  that  the  dis- 
tance it  was  run  back  was  not  also  violative  of  the  ordi* 
nance,  in  the  absence  of  some  one  on  the  rear  car  to  give 
warning  ?  Tha  fact,  as  shown  by  the  record,  that  no  one 
connected  with  the  train  saw  or  Imew  of  the  accident  at  the 
time,  is  proper  to  consider  in  determining  appellant's  n^li- 
gence,  in  that  the  train  was  moved  backwards  without  any 
attempt  being  made  by  appellant  to  give  necessary  warning. 

Tn  the  oral  argument  of  this  case  counsel  for  appellant 
conceded  that  the  language  of  appellee,  in  describing  the 
movement  of  the  train,  might  bear  the  construction,  not 
only  that  the  train  gave  a  slack,  but  also  that  it  moved  back. 
The  language  of  the  boy  is  certainly  susceptible  of  that  con- 
struction, and,  being  so,  it  is  fatal  to  appellant's  position. 

In  Lake  Shore,  etc.,  R.  Co.  v.  Boyts  (1896),  16  Ind. 
App.  640,  it  was  held  that  backing  a  train  of  cars  across  a 
street  at  the  rate  of  eight  miles  per  hour,  without  sounding 
the  whistle  or  ringing  the  bell  on  the  locomotive,  and  with 
no  one  on  the  car  to  give  warning,  was  negligence*  Stoy  v. 
Louisville,  etc.,  R.  Co.  (1002)>  1^0  Ind.  144;  McWilliams 
V.  Detroit,  etc.,  Co.  (1875),  31  Mich.  274;  Robinson  v. 
Western  Pac.  R.  Co.  (1874),  48  Cal.  409. 

If  it  is  negligence  to  back  a  train  of  cars  across  a  public 
street  at  eight  miles  an  hour  without  any  warning  or  watch- 
man on  the  rear,  it  would  be  negligence  thus  to  back  it  part 

of  the  wav  across.    In  tire  case  before  us  it  is  not  disclosed 

1/ 

by  the  evidence  the  rate  of  speed,  nor  the  exact  distance  the 
train  moved,  yet,  under  the  facts  showing  that  it  moved 
backwards  far  and  fast  enough  to  inflict  the  injury  com- 
plained of,  the  speed  and  distance  can  not  be  regarded  as 
the  essence  of  the  act.     We  have  examined  the  authorities 
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cited  by  appellant  in  support  of  its  position  that  the  evi- 
dence does  not  show  any  negligence  on  its  part,  but  they  do 
not  give  support  to  it,  not  being  applicable  to  the  facts  be- 
fore us.  On  this  branch  of  the  case  our  conclusion  is  that 
the  evidence  establishes  appellant's  negligenca 

3.  Appellant  insists  that  appellee  ought  not  to  recover, 
because  the  evidence  shows  he  was  guilty  of  contribu- 
tory negligence,  in  that  he  undertook  to  pass  the  rear  end 
of  the  train  in  such  close  proximity.  The  evidence  shows 
that  he  was  within  about  three  feet  of  it.  The  question  of 
appellee^s  n^ligence  was  properly  submitted  to  the  jury, 
and  under  the  authority  of  Cleveland,  etc.,  R.  Co.  v.  Pen- 
Jceth  (1901),  27  Ind.  App.  210,  we  must  hold  that  appellee 
was  not  guilty  of  contributory  negligence. 

Appellant  complains  of  instruction  eight,  given  by  the 
court  on  its  own  motion,  and  its  refusal  to  give  instructions 
numbered  two,  three  and  four,  tendered  by  it.  All  these  in- 
structions relate  to  the  question  of  appellant's  negligence  as 
applied  to  the  facts  disclosed  by  the  evidence.  The  instruc- 
tion given  is  in  harmony  with  the  views  above  expressed, 
and  is  a  correct  exposition  of  the  law.  Those  refused  are  in 
direct  conflict  with  what  we  have  said  on  the  question  of 
appellant's  negligence,  and  we  must  hold  that  they  were 
properly  refused. 

4.  The  court  gave  the  following  instruction:  "(10) 
In  the  absence  of  some  warning  or  evidence  to  the  contrary, 
plaintiff  had  the  right  to  assume  that  defendant  would  obey 
said  ordinance,  and  cause  the  bell  attached  to  said  loco- 
motive to  be  rung  to  give  warning  of  the  movement  of  its 
train.  Whether  or  not  the  bell  was  so  rung,  in  compliance 
with  said  ordinance,  is  a  question  of  fact  for  you  to  deter- 
mine from  all  the  facts  and  circumstances  shown  by  the  evi- 
dence. If  you  find  from  the  evidence  that  the  bell  was  not 
rung,  then  I  instruct  you  that,  in  determining  the  question 
whether  the  plaintiff  was  or  was  not  guilty  of  contributory 
n^ligence,  you  may,  in  connection  with  all  other  facts  and 
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circumstanoes  sliown  by  the  evidence,  consider  that  plaintiff 
had  a  right  to  assume  that  if  said  train  should  be  moved 
backwards  some  warning  of  such  movement  would  be  given 
Jiim  by  tlie  ringing  of  the  bell,  as  required  bjr  said  ordi- 
nanca"  Appellant  insists  that  this  instruction  does  not  cor- 
i-ectly  state  the  law,  and  relies  on  the  case  of  Louisvillej  etc, 
R,  Co,  V.  Stommel  (1890),  12(5  Ind.  35,  as  supporting  that 
insistence.  The  instruction  which  appellant  requested  be 
given  in  that  case  is  so  radically  different  from  the  one 
under  consideration  that  it  can  not  be  regarded  as  authority 
here.  Under  the  authority  of  Louisville,  etc.,  B.  Co.  v. 
}yiniams  (1898),  20  Ind.-  App.  576,  the  instruction  as 
given  correctly  stated  the  law. 

The  particular  objection  urged  to  the  instruction  is  that 
it  told  the  jury  that  appellee,  in  the  absence  of  some  warn- 
ing or  evidence  to  the  contrary,  had  the  right  to  assume 
that  appellant  would  obey  the  city  ordinance,  etc.  In 
Cleveland,  etc.,  R.  Co.  v.  Harrington  (1891),  131  Ind.  426, 
it  was  said :  "In  tlie  absence  of  sonie  evidence  to  the  con- 
trary, we  think  the  appellee  had  the  right  to  presume  that 
the  appellant  would  obey  the  city  ordinance,  *  *  *  and 
while  the  wrongful  conduct  of  the  appellant  in  this  regard 
would  not  excuse  her  from  the  exercise  of  reasonable  care, 
yet  in  determining  whether  she  did  use  such  care  her  con- 
duct is  to  be  judged  in  the  light  of  such  presumption."  That 
case  is  in  harmony  with  the  instruction  here  given.  See, 
also,  Indianapolis,  etc.,  R.  Co.  v.  McLin  (1882),  82  Ind. 
435;  Pennsylvania  Co,  v.  Stegemeier  (1888),  118  Ind. 
305,  10  Am.  St.  136. 

In  Chicago,  etc.,  R.  Co.  v.  Boggs  (1884),  101  Ind.  522, 
61  Am.  St.  761,  it  was  held  that  a  traveler  at  a  railroavl 
crossing  had  a  right  to  presume  that  the  railroad  company 
would  obey  the  law.  See,  also,  Stoy  v.  Louisville^  etc.,  R. 
Co.  (1902),  160  Ind.  144;  Malott  v.  Hawkins  (1902),  159 
Ind.  127.  True,  the  failure  to  ring  the  bell  or  to  have  a  man 
on  the  rear  car  when  the  train  backed  did  not  relieve  appellee 
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from  the  exercise  of  ordinary  care.  It  was  the  province  of 
the  jury  to  determine  the  question  of  appellee's  negligence 
in  the  light  of  all  the  facts  pertinent  thereto,  and  by  its  ver- 
dict determined  it  in  his  favor.  Considering  the  instruc- 
tions as  a  whole,  as  we  must,  they  were  as  favorable  to  the 
appellant  as  the  facts  and  law  warranted,  and,  so  consid- 
ered, they  substantially  stated  the  law. 

5.  If  there  was  any  error  in  the  refusal  to  allow  certain 
evidence  to  go  to  the  jury,  it  was  subsequently  cured  by 
permitting  appellant  to  introduce  the  very  evidence  that  had 
been  rejected. 

Judgment  affirmed. 


Coppock  v.  Austin. 

[No.  4,498.    Filed  December  16,  1904.] 

1.  QuiETiNO  Title. — Allegation  of  Fee-Simple  and  Proof  of  Equitahle 
Title, — The  plaintiff  in  an  action  to  quiet  title  must  set  out  the 
nature  of  his  title,  and  if  a  fee-simple  title  is  alleged,  recovery  can 
not  be  had  on  proof  of  an  equitable  title,     p.  322. 

2.  Estates. — Fee-Simple. — Statute  of  Uses, — Construction. — Where 
land  is  bought  by  a  father,  paid  for  with  his  money,  title  taken  in 
his  name,  rented  by  him,  taxes  paid  by  him,  no  contract  made  as  to 
transferring  title  to  anyone,  no  trust  declared  in  the  deed  nor  other- 
wise, and  no  attempt  to  do  so,  though  he  told  his  daughter  it  would 
be  hers,  and  that  he  bought  it  for  her,  and  she  made  improvements 
on  it  with  his  knowledge  and  consent,  still,  such  title  does  not  pass 
under  the  statute  of  uses  to  such  daughter,  since  the  father  has  more 
than  a  nominal  title,  and  also  has  the  power  of  disposition  and  man- 
agement thereof,     p.  322. 

From  Tipton  Circuit  Court ;  W.  W.  Mount,  Judge. 

Action  by  Catherine  E.  Austin  against  Sarah  A.  Cop- 
"pock.  From  a  decree  for  plaintiff,  defendant  appeals. 
Beversed. 

B.  C,  Moon  and  Charlton  Bull,  for  appellant. 
L.  J.  Kirkpatrick,  J.  F,  Morris,  J.  C.  BlacMidge,  C.  C. 
Shirley  and  Conrad  Wolf,  for  appellee. 
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Myers,  J. — This  action  was  begun  in  the  Howard  Cir- 
cuit Court,  and  on  change  of  venue  tried  before  a  jury  in 
the  Tipton  Circuit  Court.  The  appellee's  complaint  is  in 
two  paragraphs.  The  first  paragraph  avers  fee  simple  title 
in  appellee;  that  she  is  entitled  to  the  immediate  possession 
of  certain  described  real  estate  in  Howard  county,  Indiana ; 
that  appellant  and  one  Joshua  B.  Freeman,  executor  of  the 
estate  of  Aaron  Coppock,  deceased,  unlawfully  keep  appel- 
lee out  of  possession  thereof.  In  the  second  paragraph  ap- 
pellee alleges  that  she  is  the  owner  in  fee  simple  of  the  real 
estate  in  question,  and  that  appellant  Sarah  A.  Coppock  and 
one  Joshua  B.  Freeman,  as  executor  of  the  estate  of  Aaron 
Coppock,  deceased,  are  claiming  some  interest  in  the  real 
estate  adverse  to  appellee's  rights  therein,  which  claim  is 
without  right,  and  is  a  cloud  upon  her  title.  To  this  com- 
plaint appellant  filed  an  answer  in  general  denial.  Joshua 
B.  Freeman,  as  executor,  filed  a  disclaimer.  Trial,  finding 
and  judgment  in  favor  of  appellee  on  both  paragraphs  of 
complaint.  Sarah  A.  Coppock  appeals,  and  in  thid  court 
insists  that  the  Tipton  Circuit  Court  erred  in  overruling 
her  motion  for  a  new  trial. 

We  have  carefully  read  all  the  evidence  given  in  the 
cause,  and,  in  our  opinion,  the  evidence  tends  to  prove  that 
Aaron  Coppock  was  the  husband  of  appellant,  and  for  some 
years  prior  to  December,  1898,  the  date  of  his  death,  he  re- 
sided in  Howard  county,  Indiana.  In  the  year  1894  or 
1895,  appellant  and  her  husband,  not  being  satisfied  with 
the  then  situation  of  their  children,  three  in  number — ^two 
daughters  and  one  son — ^undertook  to  assist  them  to  a  more 
comfortable  support  At  this  time  Aaron  Coppock  was  the 
owner  of  two  farms  in  Howard  county,  Indiana,  and  a 
house  and  five  acres  of  real  estate  in  or  near  the  town  of 
Greentown,  in  said  county.  One  farm  consisted  of  seven- 
ty-nine acres,  on  which  he  placed  his  son;  on  the  other 
farm  of  sixty-three  acres  he  placed  one  of  his  daughters. 
He  made  no  deed  to  either  of  said  children.     After  making 
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the  arrangement,  as  above  set  forth,  he  set  about  to  purchase 
a  farm  on  which  to  place  appellee,  and  in  the  year  1894,  or 
the  first  of  the  year  1895,  in  the  presence  of  this  appellant, 
he  gave  his  daughter,  the  appellee,  her  choice  between  two 
farms,  each  containing  forty  acres — one  farm  better  im- 
proved, in  the  way  of  buildings,  than  the  other.  At  the 
suggestion  of  appellant,  appellee  chose  the  one  having  the 
best  buildings  thereon,  and  which  is  the  farm  now  in  ques- 
tion. Aaron  Coppock  bought,  and  with  his  own  money 
paid  for,  the  farm  which  appellee  had  selected,  and  took  the 
title  thereto  in  his  own  name,  receiving  a  deed  therefor  pn 
January  22,  1895.  At  the  time  Aaron  Coppock  purchased 
said  farm,  it  was  in  the  possession  of  a  tenant  under 
contract  from  Coppock's  grantor.  This  tenant  continued 
in  possession  of  the  farm  for  about  one  year  thereafter  as 
the  tenant  of  Aaron  Coppock.  In  March,  1896,  appellee 
took  possession  of  the  farm  in  question,  and  remained  there 
until  March,  1900 — ^the  last  year  under  a  lease  from  ap- 
pelj^nt  to  appellee's  husband,  John  Austin.  Since  March 
1,  1900,  the  farm  has  been  in  the  possession  of  appellant. 
Aaron  Coppock,  until  his  death,  paid  the  taxes  on  the  land. 
The  record  title  to  the  land  was  in  Aaron  Coppock  at  the 
time  of  his  death.  Appellee  never  objected  to  her  father's 
holding  the  title,  nor  made  any  demand  on  him  for  a  deed. 
Aaron  Coppock  told  his  daughter  he  had  bought  the  land 
for  her,  and  to  others  he  made  similar  statements ;  adding 
that  it  would  be  his  daughter's  when  he  was  through  with 
it.  Aaron  Coppock  did  not  have  sufficient  money  to  pay 
for  the  land  in  cash  at  the  time  of  the  purchase  by  him,  and 
it  was  agreed  between  appellee  and  her  father  that,  until 
such  time  as  the  land  was  paid  for,  she  should  deliver  one- 
half  of  the  crops  to  him,  and,  after  the  farm  was  paid  for, 
she  was  to  deliver  one-third  of  the  crops  raised  on  the  prem- 
ises to  her  father  during  his  life ;  that  while  appellee  was  in 
possession  of  the  real  estate,  with  some  assistance  from  her 
father,  she  made  lasting  and  valuable  improvements  thereon 
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in  the  wav  of  repairing  the  house,  building  a  veranda 
thereto,  building  new  fences,  setting  out  fruit  trees,  and 
making  some  other  small  improvements  thereon;  that  ap- 
pellee took  possession  of  the  land  and  made  the  improve- 
ments under  the  belief,  and  relying  upon  the  promise  made 
by  her  father  to  her,  that  the  farm  was  bought  for  appellee, 
and  that  she  should  never  be  compelled  to  move  therefrom ; 
that  appellant  knew  of  these  facts,  and  was  a  party  to  the 
arrangement,  and  consented  thereto.  The  evidence  further 
.tends  to  show  that  appellee  perfonned  her  part  of^said  gen- 
eral arrangement. 

The  appellant  by  her  motion  for  a  new  trial  contends 
that  the  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law. 

1.  Section  1060  Bums  1901,  §674  R.  S.  1881,  requires 
the  plaintiff  to  state  in  her  complaint  the  interest  claimed  in 
the  real  estate.  In  an  action  to  quiet  title,  facts  must  be 
averred  showing  title  in  plaintiff.  Chapman  v.  Jones 
(1898),  149  Ind.  434.  The  proposition  that  the  appellee 
in  this  action  must  recover  upon  the  strength  of  her  own 
title  is  so  well  settled  and  understood  as  to  require  no  cita- 
tion of  authority  to  support  it.  The  appellee,  by  her  com- 
plaint, stated  her  title  to  the  real  estate  in  no  uncertain 
words.  She  avers  her  interest  to  be  the  highest  estate 
kno^vTi  to  the  law — an  estate  without  any  condition  or  limi- 
tation whatever.  Having  based  her  cause  of  action  on  tliis 
title,  she  will  not  be  permitted  to  recover  on  proof  of  an  in- 
ferior title,  or  by  proof  of  an  equitable  title,  Stehman  v. 
Prull  (1866),  26  Ind.  436;  Rome  v.  Beckett  (1868),  30 
Ind.  154,  95  Am.  Dec.  G7(j;  Groves  v.  Marks  (1869),  32 
Ind.  319;  Hunt  v.  Campbell  (1882),  83  Ind.  48;  Stout  v. 
McPheeters  (1882),  84  Ind.  585;  Johnson  v.  Pontious 
(1889),  118  Ind.  270;  Hersey  v.  Lambert  (1892),  50 
Minn.  373,  52  Is\  W.  963;  Fenn  v.  Holme  (1858),  21 
How.  481,  16  L.  Ed.  198. 

2.  Appellee's  position  is  that  Aaron  Coppock  had  only 
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a  transitory  seizin  of  the  property ;  that  he  had  "no  power 
of  disposition  or  mangement  of  the  real  estate,"  aad  that 
by  the  statute  of  uses  she  was  vested  with  the  legal  as  well 
as  the  equitable  title;  citing  §3403  Bums  1901,  §2981  R. 
S.  1881.  This  statute  provides:  "A  conveyance  or  devise 
of  lands  to  a  trustee  whose  title  is  nominal  only,  and  who 
has  no  power  of  disposition  or  management  of  such  lands,  is 
void  as  to  the  trustee,  and  shall  be  deemed  a  direct  convey- 
ance or  devise  to  the  beneficiary."  We  fail  to  see  how  this 
statute  applies  to  the  case  at  bar.  Here  the  purchase  money 
was  all  paid  by  Aaron  Coppock.  The  record  title  was 
lodged  in  him  by  the  deed  from  Ball.  He  assumed  Ball's 
contract  with  the  tenant,  receiving  the  rent  as  the  landlord 
for  more  than  a  year  before  appellee  pretended  to  assume 
any  dominion  over  the  farm  at  all,  and  then  only  upon  the 
condition  that  she  pay  a  certain  share  of  the  crops  raised 
thereon.  He  continued  to  pay  taxes  on  the  farm  out  of  his 
own  means  as  owner  thereof.  -There  is  no  semblance  of  a 
contract  that  he  should  take  the  title  to  the  land  only  as  a 
means  of  transferring  title,  or  that  he  took  the  conveyance 
without  consideration,  under  an  agreement  to  convey  to 
appellee.'  Xo  trust  is  expressly  declared  in  the  deed  in 
favor  of  anyone,  and  no  attempt  to  do  so.  We  can  not 
agree  with  appellee  in  her  contention  of  transitory  seizin 
of  the  title  in  Aaron  Coppock.  It  is  sufficient  to  say 
the  proof  fails  to  establish  in  appellee  a  fee  simple  title. 
The  evidence  must  support  the  theory  of  the  pleadings, 
or  relief  can  not  be  granted;  or,  in  other  words,  "a  party 
can  not  seek  relief  on  one  theory  and  then  ask  to  have 
relief  given  on  another  theory."  Lewis  v.  Stanley  (1897), 
148  Ind.  351;  Pittsburgh,  etc.,  R.  Co.  v.  O'Brien  (1895), 
142  Ind.  218. 

The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial.     Judgment  reversed. 
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Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Wilson  et  al. 

[No.  4.973.     Filed  December  16,  1904.] 

1.  Pleading. — Bemurrer. — Jw,ni, — Where  "the  defendant  demurs  to 
the  plaintiffs'  third  and  fourth  paragraphs  of  complaint,  and,  for 
cause  of  demurrer,  says  said  amended  paragraphs  of  complaint  do 
not,  nor  does  either  paragraph  thereof,  state  facts  sufficient  to  con- 
stitute a  cause  of  action,''  such  demurrer  is  joint,  and  an  assignment 
of  error  challenging  one  of  such  paragraphs  raises  no  question, 
p.  325. 

2.  Covenants. — Private  Railroad  Crossing. — Whether  Ritns  with 
Land. — Where,  in  a  deed  of  conveyance  of  a  railroad  right  of  way,  it 
is  provided  that  the  railroad  company  shall  "make  for  the  grantors 
one  farm  crossing,"  such  covenant  runs  with  the  land  and  may  be 
enforced  by  the  grantors  or  their  grantees  against  such  railroad 
company  or  its  grantees,     p.  325. 

3.  Same. — Private  Railroad  Crossing. — Breach. — Where  a  railroad 
company  received  a  deed  for  its  right  of  way,  which  was  beneficial, 
and  recorded  same,  such  deed  containing  a  covenant  "to  make  for 
the  grantors  one  farm  crossing,"  and  a  crossing  was  maintained 
by  the  companies  owning  such  road  up  to  the  destruction  of  such 
crossing  in  1901,  and  after  such  destruction  such  company  pretended 
to  supply  a  crossing  at  another  place,  such  facts  show  that  such  deed 
was  accepted,  and  that  such  covenant  was  for  the  maintenance  as 
well  as  the  making  of  the  crossing,     p.  327.         ^ 

4.  Same.  —  Private  Railroad  Crossing.  —  Breach. — Damages. — The 
measure  of  damages  for  a  breach  of  covenant  to  erect  and  maintain 
a  private  railroad  crossing  is  the  amount  it  will  cost  to  make  a  new 
crossing,  together  with  damages  for  any  loss  of  the  use  of  the  land 
on  the  other  side  of  such  railroad  during  the  period  of  deprivation 
to  the  time  of  the  trial,     p.  32S. 

From  Blackford  Circuit  Court;  Edwin  C  Vaughn, 
Judge. 

Action  by  James  W.  Wilson  and  another  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany for  damages  for  breach  of  covenant  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.     Reversed. 

G.  E.  Ross,  for  appellant 
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William  J.  Houckj  Waltz  &  Seer  est  and  W.  M,  Amsden, 
for  appellees. 

Black,  J. — In  the  first  specification  in  the  appellant's 
assignment  of  errors  it  is  sought  to  question  the  action  of 
the  court  helow  *'in  overruling  the  demurrer  to  the  third 
paragraph  of  the  amended  complaint/'  and  in  the  second 
specification  the  appellant  assigns  error  "in  overruling  the 
demurrer  to  the  fourth  paragraph  of  the  amended  com- 
plaint." 

1.  The  court  sustained  a  demurrer  to  the  first  and  sec- 
ond paragraphs  of  the  complaint.  The  demurrer  which 
was  overruled,'  omitting  the  title  and  the  signature,  was  as 
follows:  "The  defendant  demurs  to  the  plaintiffs'  third 
and  fourth  paragraphs  of  complaint,  and,  for  cause  of  de- 
murrer, says  that  said  amended  paragraphs  of  complaint  do 
not,  nor  does  either  paragraph  thereof,  state  facts  sufficient 
to  constitute  a  cause  of  action."  The  demurrer  was  ad- 
dressed to  the  bvo  paragraphs  jointly,  and  an  assignment  of 
error  purporting  to  question  the  action  of  the  court  in  over- 
ruling the  demurrer  as  to  one  of  the  paragraphs  does  not 
present  any  matter  for  decision  here. 

2.  It  is  also  assigned  that  the  court  erred  in  over- 
ruling the  appellant's  motion  for  a  new  trial.  The  ap- 
pellees, James  W.  Wilson  and  Catherine  Crumley,  sought 
damages  for  the  destruction  of  a  private  crossing  from 
the  southern  portion  of  their  farm  over  the  appellant's 
railway  to  the  northern  portion  of  the  farm,  basing  their 
right  to  such  crossing  upon  a  provision  in  a  deed  of 
conveyance  of  the  railroad's  right  of  way,  eighty  feet 
in  width,  through  the  lands,  to  the  appellant's  grantor, 
another  railroad  company;  the  appellees  holding,  subject  to 
the  right  of  the  railroad  company,  as  tenants  iii  common  in 
equal  shares;  Catherine,  one  of  the  grantors  in  the  deed, 
having  her  portion  as  an  heir  of  her  father,  and  James 
ba\ang  his  portion  imder  a  conveyance  from  another  grantor 
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in  the  deed,  holding  as  heir  of  the  same  father.  The  land 
in  question  consisted  of  12(3  acres,  over  which  the  railroad 
ran,  dividing  the  land  into  portions  about  equal  in  size,  the 
buildings  being  upon  the  portion  south  of  the  railroad,  and 
the  equal  portion  north  of  the  railroad  being  the  most  fertile 
and  valuable  part  of  the  land.  By  the  deed,  executed  in 
1883,  the  grantors  therein  conveyed  and  warranted  the  strip 
of  land  eighty  feet  in  width  to  the  Chicago,  St.  Louis  & 
Pittsburgh  Railroad  Company,  its  successors  and  assigns 
forever.  It  purported  to  be  made  in  consideration  of  $1  in 
hand  paid,  and  it  contained  the  following:  "Said  company 
to  make  and  maintain  a  good  wire  or  other  fence  on  both 
sides  of  the  strip  of  land  hereby  conveyed ;  if  wire,  the  same 
to  have  six  wires  with  a  board  at  top ;  and  also  to  make  for 
the  grantors  one  farm  crossing,  together  with  all  legal  and 
equitable  rights,  claims  and  demands  therein  and  thereto." 
At  the  time  of  the  execution  of  the  deed  the  railroad  had 
been  in  existence  for  some  years,  having  been  constnicted 
when  the  land  was  owned  and  occupied  by  the  father  of  the 
appellees,  and  there  was  a  good  private  farm  crossing  con- 
structed by  the  railroad  company,  the  railroad  being  sub- 
stantially upon  a  level  with  the  immediately  adjacent  land, 
where  it  inclined  downward  toward  the  north.  This  cross- 
ing was  provided  with  heavy  planks  between  the  rails,  and 
adjoining  them  on  the  outsides,  and  with  graded  and  grav- 
eled approaches.  It  was  maintained  in  this  condition  by 
the  railroad  companies  until  June,  1901,  ,when  the  appel- 
lant, for  the  purpose  of  improving  and  equalizing  the  grade 
of  its  railroad,  raised  the  surface  thereof,  making  for  that 
purpose  an  embankment  or  fill,  throughout  the  course  of 
the  railroad  across  the  land  of  the  appellees,  thereby  de- 
stroying the  private  crossing.  At  the  place  where  the  cross- 
ing had  been  the  embankment  was  about  fourteen  or  fifteen 
feet  high  above  the  surface  of  the  old  crossing.  The  height 
of  the  embankment  varied,  but  at  the  lowest  point  was  more 
than  six  feet.     The  appellant  introduced  no  evidence,  but 
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it  appeared  in  evidence  that  the  appellant  had  planked  a 
place  at  some  distance  eastward  from  the  old  crossing, 
where  the  embankment  was  seven  or  eight  feet  high  above 
the  immediately  adjacent  ground,  but  that  the  sides  of  the 
embankment  were  not  graveled  nor  properly  graded,  and  no 
suitable  approaches  were  constructed,  and  that  the  appellant 
did  not  provide  a  practicable  crossing. 

It  appeared  in  evidence  that  the  one-half  of  the  farm  of 
the  appellees  situated  on  the  north  side  of  the  railroad, 
being  much  lower  ground  than  the  portion,  on  the  south 
side  where  the  buildings  were  situated,  was  wholly  sur- 
rounded by  the  lands  of  other  farmers,  and  that  no  highway 
approached  it,  and  there  was  no  way  by  which  the  appellees 
could  reach  it  with  wagons  and  teams  by  means  of  any 
highways  or  otherwise,  the  embankment  preventing  such 
passage  across  the  railroad ;  so  that  under  the  conditions  cre- 
ated by  the  appellant  the  appellees  had  no  opportunity  of 
using  the  north  half  of  their  land  for  farming  purposes  in 
connection  with  the  south  portion,  whereon  they  resided. 
It  is  well  settled  that  such  a  covenant  in  a  deed  of  convev- 
ance  of  a  right  of  way  to  a  railroad  company  nms  with  the 
land,  and  is  available  for  the  protection  of  the  grantor  own- 
ing the  adjacent  land,  or  his  remote  grantee,  against  the 
railroad  company  claiming  and  occupying  under  such  con- 
veyance, whether  as  the  immediate  grantee  or  as  remote 
grantee  or  successor.  See  Toledo,  etc.,  R»  Co.  v.  Cosand 
(1892),  6  Ind.  App.  222;  Lalce  Erie,  etc.,  R.  Co.  v.  Priest 
(1891)^  131  Ind.  413;  Midland  IL  Co.  v.  Fisher  (1890), 
125  Ind.  19,  8  L.  R.  A.  004,  21  Am.  St.  189;  Lake  Erie, 
etc.,  R.  Co.  V.  Griffin  (1900),  25  Ind.  App.  138;  3  Elliott, 
Railroads,  §1149. 

3.  There  is  some  dispute  as  to  whether  the  covenant 
provided  for  the  maintenance  as  well  as  the  making  of  the 
crossing  by  the  railroad  company,  and  it  is  contended  that 
the  evidence  does  not  sufficiently  show  the  acceptance  of  the 
deed  of  conveyance.     On  both  these  matters  it  is  proper  to 
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take  into  consideration  the  nature  of  the  subject-matter,  and 
the  construction  placed  upon  the  contract  by  the  parties. 
It  appears  that  the  railroad  had  been  constructed  and  the 
crossing  had  been  made  before  the  date  of  the  deed.  The 
crossing  was  maintained  in  good  condition  by  the  companies 
owning  the  railroad,  up  to  the  time  of  its  destruction  by  the 
appellant  in  1901.  It  can  not  be  agreed  that  the  railroad 
company  would  have  satisfied  its  obligation  under  the  cove- 
nant by  making  a  crossing  and  then  destroying  it  immedi- 
ately thereafter,  or  at  any  subsequent  time  while  still  occu- 
pying the  right  of  way,  and  using  it  for  the  purposes  for 
which  it  was  conveyed.  The  action  is  not  one  for  the  recov- 
ery of  damages  for  a  mere  failure  to  keep  the  crossing  in 
proper  repair,  but  is  one  for  the  destruction  of  the  crossing, 
the  railroad  company  being  bound  by  the  covenant  to  supply 
a  crossing  and  to  keep  it  in  repair,  which  obligation  had  been 
recognized  by  the  conduct  of  the  parties  for  many  years. 
The  deed  was  duly  recorded,  and  the  conveyance  was  benefi- 
cial to  the  appellant.  It  had  not  only  recognized  its  obliga- 
tion to  provide  the  one  crossing  for  many  years,  but,  after  it 
had  destroyed  it  by  the  elevation  of  the  grade,  it  still  recog- 
nized its  obligation  by  pretending  to  supply  a  crossing  at 
another  point,  where  it  placed  planks  suitable  for  a  cross- 
ing between  the  rails  and  at  the  sides  of  the  track;  and, 
having  reference  to  this  place,  it  notified  the  appellees  that 
they  had  their  crossing.  As  before  stated,  the  appellant 
introduced  no  evidence.  We  can  not  say  that  there  was  not 
any  evidence  tending  to  prove  the  complete  execution  of  the 
deed  of  conveyance  of  the  right  of  way.  No*r  can  we  con- 
sider the  covenant  as  having  been  fully  complied  with  by 
the  mere  making  of  a  crossing  and  its  maintenance  up  to 
the  time  of  the  destruction  by  the  appellant,  still  enjoying 
its  rights  under  the  conveyance. 

4.  The  appellees  introduced  evidence  of  the  value  of 
the  farm  with  a  suitable  crossing,  and  of  its  value  without  a 
crossing,  and  the  jury  "assessed  their  damages  at  $2,850, 
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We  are  not  prepared  to  approve  the  measure  of  dam- 
ages by  which  this  result  was  reached.  The  change  of  grade 
which  caused  the  destruction  of  the  old  crossing  was  a 
proper  improvement  of  the  railway  for  the  better  acoortip- 
lishment  of  the  Intimate  purposes  for  which  the  strip  of 
land  was  conveyed.  Through  such  improvement,  which  the 
railway  company  had  a  right  to  make,  the  destruction  of 
the  old  crossing  was  inevitable ;  but  the  company  was  bound 
by  contract  to  make  a  farm  crossing,  and,  as  we  think,  to 
maintain  one  at  all  times  while  enjoying  the  use  of  the 
right  of  way.  After  the  destruction  of  the  old  crossing,  the 
company  was  still  bound  to  provide  a  crossing  for  the  appel- 
lees. The  company  did  not  deny  this  right  of  the  appellees, 
or  repudiate  its  obligation  under  the  contract,  but  it  pre- 
pared what  it  claimed  to  be  such  a  crossing  as  it  was  bound 
to  provide,  but  one  which  the  evidence  showed  to  be  inade- 
quate and  impracticable  for  the  proper  and  necessary  uses 
of  a  farm  crossing ;  and  the  appellees,  by  reason  of  tlie  want 
of  such  a  crossing,  had  been  losing  the  use  and  enjoyment 
of  the  land  north  of  the  railway.  The  so-called  new  cross- 
ing seems  to  have  been  properly  constructed  upon  the  top 
of  the  railway  embankment,  but  it  lacked  a  suitable  ap- 
proach on  each  side.  Such  approaches  constitute  necessary 
parts  of  a  crossing.  The  obligation  of  the  appellant  was 
"to  make  for  the  grantors  one  fann  crossing,  together  with 
all  legal  and  equitable  rights,  claims  and  demands  therein 
and  thereto."  It  was  not  expressed  that  the  crossing  should 
be  made  on  and  within  the  right  of  way.  Whatever  was 
necessary  to  constitute  a  crossing,  was  to  be  done  by  the 
railroad  company,  and  it  did  not  devolve  upon  the  appellees 
to  make  or  to  pay  for  the  approaches ;  nor  were  they  bound  to 
construct  them  before  resort  to  their  action  against  the  com- 
pany. It  appears  from  the  evidence  that,  while  proper 
approaches  to  the  new  crossing  will  be  somewhat  expensive, 
yet  approaches  may  be  made,  upon  the  construction  of 
which  the  appellees  will  be  supplied  with  a  crossing  which 
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will  answer  the  requirement  of  the  contract,  and  that  all 

• 

that  is  necessary  to  prevent  the  permanent  deterioration  of 
the  value  of  the  farm  is  to  make  such  a  crossing  as  the 
evidence  shows  may  be  constructed.  It  would  seem,  then, 
that  the  proper  measure  of  damages  would  be  the  cost  of 
the  completion  of  the  new  crossing,  together  with  such 
amount  as  will  compensate  the  appellees  for  the  loss  of  use 
and  enjoyment  of  their  land  during  the  period  of  such  dep- 
rivation, down  to  the  time  of  trial. 

The  judgment  is  reversed  with  leave  to  the  appellees, 
upon  request,  to  amend  their  pleadings. 


Baltimore  &  Ohio  Southwestern  Railroad 
Company  et  al.  v.  Quillen. 

[No.  4,980.     Filed  December  16,  1904.] 

1.  Pleading. — Private  Nuisances. — Flowing  Adjoining  Proprietor. — 
Damages. — Where  a  complaint  alleges  that  defendants,  a  railroad 
company  and  others,  "wrongfully  made  fills  and  cut  ditches  [on  lands] 
so  as  to  prevent  water  flowing  therefrom,  and  to  lead  surface-water 
and  natural  streams  which,  prior  thereto,  flowed  away,  to  flow  thereon, 
and  to  create  pools  of  standing  water,  without  means  of  escape  on 
her  [plaintiff's]  said  land,  and  thereby  and  on  account  thereof  to 
destroy  by  said  means  40  acres  of  her  said  land  ♦  ♦  *  thereby  cre- 
ating a  permanent  nuisance,''  such  complaint  shows  a  tortious  injury, 
and  that  defendants  had  no  right  to  do  such  acts,  and  no  presumption 
would  obtain  from  such  complaint  that  such  damages  had  been  com- 

■  pensated  for  by  the  railroad  company  in  payment  for  its  right  of  way, 
such  damages  not  being  included  in  the  price  so  paid.     p.  334. 

2.  Same. — Nuisances. — Ahatement.-j-Damages. — Where  the  complaint 
shows  that  an  alleged  nuisance  might  be  abated,  and  that  there  was 
no  threat  nor  purpose  to  continue  it,  such  facts  do  not  render  such 
complaint  bad,  but  go  to  the  question  of  damages,     p.  335. 

3.  Same. — Nuisance  to  Real  Estate. — Description  of  Land. — Motion 
to  Make  More  Specific. — Where  a  complaint  for  damages  for  injuries 
caused  by  a  nuisance  to  plaintiff's  real  estate,  describes  plaintiff's 
lands  as  "in  location  132  in  Steen  township,  Knox  county,  Indiana," 
such  description  is  sufficient  on  demurrer,  a  motion  to  make  more 
specific  being  the  proper  remedy,     p.  335. 
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4.  Railroads. — Right  to  Elevate  or  Depress  Tracks, — Flowing  Ad- 
joining Proprietor, — ^A  railroad  company  has  the  right  to  elevate  or 
depress  its  tracks,  and  may  cut  ditches  or  throw  up  embankments 
on  its  right  o|  way,  but  has  no  right  to  collect  waters  and  discharge 
them  on  an  adjoining  proprietor,  and  the  fact  that  ditches  are  law- 
fully and  carefully  made  is  no  defense,    p.  335. 

5.  Same. — Right  of  Way. — Drainage, — The  grant  of  a  railroad  right  of 
way  carries  no  "right  to  go  beyond  its  limits,  and  no  compensation 
is  made  for  wrongful  acts  occurring  subsequent  to  such  appropria- 
tion, the  rule  as  to  the  flowage  of  waters  being  the  same  with  a  rail- 
road company  as  with  the  individual,     p.  336. 

6.  Nuisance.  —  Permanent.  —  Burden  of  Proof,  —  Damages  —  Where 
the  only  damage  caused  to  plalntifTs  lands  was  on  the  occasion  of 
a  heavy  fall  of  rain,  and  he  sues  for  damages  for  permanent  injury, 
the  burden  is  upon  him  to  prove  that  such  rainfall  caused  injuries 
of  a  permanent  character,  and  if  he  fail,  the  complaint  is  not  sup- 
ported and  the  verdict  is  contrary  to  law.     p.  337. 

7.  Same. — Ahatahle, — Presumption  of  Continuance. — ^When  the  cause 
of  injury  is  of  such  nature  as  to  be  abatable  by  the  expenditure  of 
labor  or  money,  the  law  will  not  presume  the  continuance  of  the 
wrong,     p.  338. 

8.  Same. — Permanent. — Deposit  of  Barren  Earth  on  Soil. — Measure 
of  Damages. — ^Where  a  railroad  company  in  cutting  ditches  threw 

•  •  

barren  earth  over  on  plaintiff's  lands,  such  injury  is  of  a  permanent 
character,  and  the  measure  of  damages  is  the  difference  in  value  of 
the  land  before  and  after  such  injury,     p.  338. 

9.  Same. — Abatable. — Flowing  Lands, — The  collection  and  discharge 
of  waters  on  plaintiff's  lands  is  a  temporary  nuisance  and  is  abat- 
able, and  its  continuance  will  not  be  presumed,  and  the  measure  of 
damages  is  the  difference  in  the  rental  value  before  and  after  the 
injuries,     p.  338. 

From  Daviess  Circuit  Court ;  Clinton  K.  Tharp,  Special 
Judge. 

Action  by  Grace  Quillen  against  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.     Reversed. 

W.  R.  Oardiner,  C.  G.  Oardiner,  T.  D.  Slimp  and  Ed- 
ward  Barton,  for  appellants. 

William  A.  Cullop,  George  W.  Shaw,  Arnold  J.  Padgett 
and  Alvin  Padgett,  for  appellee. 

CoMSTOCK,  C.  J. — This  action  was  commenced  in  the 
Enox,  and  on  change  of  venue  was  tried  in  the  Daviees  Cir- 
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cuit  Court.  There  were  two  trials.  Upon  the  first  the  jurj' 
disagreed ;  upon  the  second  they  gave  a  verdict  in  favor  of 
appellee  against  all  of  the  appellants  for  $1,185. 

The  complaint  is  in  two  paragraphs.  The  material  alle- 
gations of  the  first  are  that  plaintiff  is  the  owner  of  about 
two  hundred  acres  of  rich  and  valuable  land  for  farming 
and  residence  purposes  in  location  132  in  Steen  to\vnship, 
Knox  county,  Indiana ;  that  prior  to  the  grievances  com- 
plained of  said  land  was  high  and  free  from  ponds,  pools, 
etc. ;  that  rainfall  and  surface-waters  and  natural  streams 
flowed  from,  instead  of  upon,  said  land;  that  during  the 
months  of  May  and  June,  1900,  the  defendants  were  en- 
gaged in  building  a  railroad,  and  in  doing  so  made  excava- 
tions and  fills  on,  along  and  across  her  land,  and  thereby 
covered  two  acres  of  the  same  with  waste,  and  destroyed  the 
same,  and  that  said  two  acres  were  of  the  value  of  $40  each ; 
that  "defendants  *  *  *  wrongfully  made  fills  and  cut 
ditches  so  as  to  prevent  water  flowing  therefrom,  and  to  lead 
surface-waters  and  natural  streams,  which  prior  thereto 
flowed  away,  to  flow  thereon,  and  to  create  pools  of  standing 
water,  without  means  of  escape,  on  her  said  land,  and  there- 
by and  on  account  thereof  to  destroy  by  said  means  forty 
acres  of  her  said  land ;"  that  said  forty  acres  were,  prior  to 
said  grievances,  worth  $40  per  acre,  but  because  of  said 
grievances  are  now  wholly  worthless;  and  because  of  the 
wrongs  of  said  defendant  she  has  been  damaged  $1,000. 

The  second  paragraph  alleges,  in  substance,  that  the 
plaintiff  is,  and  has  been  for  five  years,  the  owner  of  200 
acres  of  land  in  location  132  in  Steen  township,  Knox 
coimty,  Indiana,  lying  along  defendants'  railroad  track; 
that  defendants  were  about  to  change  the  position,  location 
and  grade  of  said  railroad  track,  and,  in  doing  so,  placed 
on  two  acres  of  said  land  barren  clay,  which  has  destr6yed 
the  fertility  of  said  two  acres,  and  made  it  useless;  that 
defendants  have  cut  ditches  and  made  embankments  which 
will  ftnd  have  run  onto  forty  acres  of  land  large  quantities* 
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of  water,  which,  on  account  of  natural  drainage,  would  run 
away  from  said  land,  and  have  and  will  thereby  create  large 
standing  pools,  which  will  and  have  become  stagnant,  give 
off  odors,  create  a  nuisance,  and  will  and  have  destroyed 
forty  acres  of  her  land ;  that  she  has  been  damaged  thereby 
in  the  sum  of  $1,900. 

A  demurrer  for  want  of  facts  to  each  paragraph  was  over- 
ruled. Defendant  filed  an  amended  answer  in  three  para- 
graphs, the  first  being  a  general  denial.  The  second  para- 
graph gives  the  date  (1857)  of  the  construction  of  the  Ohio 
&  Mississippi  Bailroad  to  the  ownership  of  which  the  de- 
fendant the  Baltimore  &  Ohio  Southwestern  succeeded ;  re- 
cites the  source  of  title  of  its  right  of  way;  avers  facts  to 
the  effect  that  the  acts,  of  which  plaintiff  complains,  were 
necessary  in  the  operation  and  maintenance  of  its  said  road, 
and  were  done  in  an  orderly  and  careful  manner,  all  of 
which  were  done  by  the  defendants,  Waddle  &  Fitch,  as 
contractors  with  said  railroad  company.  The  third  para- 
graph is  the  same  as  the  ^econd,  except  that  it  gives  a  differ- 
ent source  of  title.  A  separate  and  several  demurrer  for 
want  of  facts  to  each  of  said  second  and  third  paragraphs 
of  answer  Avas  sustained.  The  cause  was  tried  upon  the 
issues  joined  on  the  complaint  and  general  denial. 

The  appellants,  the  Baltimore  &  Ohio  Southwestern  and 
Waddle  &  Fitch,  each  assigned  as  errors  the  action  of  the 
court  in  overruling  the  demurrer  of  said  appellants  to  the 
first  and  second  paragraphs  of  the  amended  complaint,  re- 
spectively, and  in  overruling  the  motions  for  a  new  trial. 

As  to  the  first  paragraph  of  the  complaint,  the  position  of 
appellants  is,  that  while  it  proceeds  upon  the  theory  that 
appellants  were  engaged  in  the  construction  of  a  railroad 
over  appellee's  land  and  by  so  doing  created  a  nuisance 
thereon  causing  consequential  damages  thereto,  yet  it  con- 
tains no  averment  of  facts  to  justify  the  conclusion  that 
the  appellant  railroad  company  had  not,  by  proper  proceed- 
ing, acquired  the  right  to  constnict  the  railroad,  or  that  the 
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construction  was  wrongful;  that  it  contains  no  averment 
that  the  appellee  had  not  been  fully  compensated  for  con- 
sequential damages;  that  the  averments  show  that  the  al- 
leged nuisance  might  be  abated  and,  as  a  consequence,  the 
value  of  the  land  restored ;  that  there  is  no  averment  of  a 
threat  or  purpose  on  the  part  of  appellant  to  continue  the 
conditions  described,  or  of  any  damage  other  than  the  entire 
destruction  of  the  value  of  part  of  the  lands  of  the  appellee; 
that  there  is  no  description  of  the  lands  alleged  to  have  been 
rendered  of  no  value. 

1.  Without  separately  taking  up  each  of  these  objec- 
tions, we  think  the  paragraph  is  sufficient  upon  the  ground 
that  it  charges  that  appellants  "wrongfully  made  fills  and 
cut  ditches  so  as  to  prevent  water  flowing  therefrom,  and  to 
lead  surface-water  and  natural  streams,  which  prior  thereto 
flowed  away,  to  flow  thereon,  and  to  create  pools  of  stand- 
ing water,  without  means  of  escape  on  her  said  land,  and 
thereby  and  on  account  thereof  to  destroy  by  said  means 
forty  acres  of  her  said  land,  *  *  ^  thereby  creating  a 
permanent  nuisance.  The  acts  charged  are  properly  char- 
acterized as  tortious  injury  to  appellee's  real  estate,  and 
not, negligence.  In  the  face  of  the  averment  that  the  acts 
complained  of  were  wrongful,  there  could  be  no  presump- 
tion that  appellant  had  by  proper  proceeding  acquired  the 
right  to  commit  the  acts  of  which  appellee  complains, 
nor  would  the  presumption  arise  that  consequential  dam- 
ages had  been  fully  compensated.  The  appellant  railroad 
company  would  have  no  right  to  collect  surplus  water  on 
its  right  of  way,  and  discharge  it  in  a  body  on  the  lands  of 
appellee,  to  her  injury.  If  the  right  of  way  had  been  prop- 
erly acquired,  plaintiff's  right  to  be  compensated  for  dam- 
ages from  Avater  thereafter  collected  and  discharged  upon 
her  land  would  not  be  affected.  Such  damages  are  not  in- 
cluded in  the  price  paid  for  the  right  of  way.  Egbert  v. 
Lake  Shore,  etc.,  R.  Co,  (1892),  6  Ind.  App.  350;  Stodghill 
V.  Chicago,  etc.,  R.  Co.  (1876),  43  lot^a  26,22  Am.  Rep. 
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211;  Hunt  V.  Iowa  Cent.  R.  Co.  (1892),  86  Iowa  15,  52  K 
W.  668,  41  Am.  St.  473 ;  Louisville,  etc.,  R.  Co.  v.  Hays 
(1883),  11  Lea  (Tenn.)  382,  47  Am.  Eep.  291;  White  v. 
Chicago,  etc.,  R.  Co.  (1889),  122  Ind.  317,  7  L.  R.  A. 
257. 

2.  Conceding  that  the  averAients  show  that  the  alleged 
nuisance  might  be  abated,  and  that  there  is  no  threat  or 
purpose  on  the  part  of  appellants  to  continue  the  conditions 
described,  these  are  facts  going  to  the  measure  of  damages 
appellee  would  be  entitled  to  recover  for  injuries  already 
sustained. 

3.  The  land  is  suiRciently  described  to  withstand  a  de- 
murrer.   Shipler  v.  Isenhower  (1866),  27  Ind.  36. 

During  the  trial  appellee's  title  seems  not  to  have  been 
questioned.  It  is  agreed  by  the  parties,  as  appears  of  rec- 
ord, that  the  plaintiff  holds  her  title  to  the  real  estate  de- 
scribed in  the  complaint  as  a  remote  grantor  from  the  same 
party  from  which  the  defendant  the  Baltimore  &  Ohio 
Southwestern  Railroad  Company  holds  its  title  to  the  right 
of  way.  In  the  absence  of  a  motion  for  a  more  particular 
description,  and  with  the  foregoing  agreement,  it  is  too  late 
to  question  the  sufficiency  of  the  description.  What  we 
have  said  applies  to  both  paragraphs  of  the  complaint.  The 
theory  of  each  is  that  the  injury  to  the  plaintiff's  land  was 
caused  by  the  deposit  of  barren  and  waste  earth  upon  ap- 
pellee's land  and  tlie  collecting  and  discharge  of  surface- 
water  by  means  of  ditehes  dug  by  the  defendants.  In  each 
paragraph  it  is  alleged  that  the  railroad  company  is  a  cor- 
poration duly  organized  and  existing  by  virtue  of  the  laws 
of  the  State  of  Indiana,  and  that  the  defendants  Waddle 
and  Fitch  are  partners  doing  business  under  the  name  and 
style  of  Waddle  &  Fitch,  and  all  of  said  defendants  are 
engaged  in  committing  the  wrongs  complained  of. 

4.  The  purport  of  the  second  and  third  paragraphs  of 
answer  is  that  the  appellant  railroad  company  had  the  right 
to  make  necessary  drains  and  ditches,  collect  water  therein 
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and  discharge  it  upon  the  lands  of  plaintiflF.  They  show  ^ 
the  tlieory  cyfl^flie  defense.  They  do  not  show  a  right  to 
inflict  a  consequential  or  direct  injury  to  plaintiff's  prop- 
erty without  compensation.  The  appellant  railroad  com- 
pany had  the  right  to  lower  the  grade  of  its  tracks,  and  to 
dig  ditches  to  convey  water  off  its  right  of  way,  but  not  to 
turn  it  upon  the  lands  of  plaintiff.  That  the  acts  of  con- 
structing the  ditches  were  lawful  and  were  performed  with 
care  would  make  no  difference.  Conner  v.  Woodfill 
(1890),  126  Ind.  85,  22  Am.  St.  568. 

,  5.  The  grant  oi  a  right  of  way  does  not  carry  the  right 
to  go  beyond  its  limits,  and  the  owner  is  not  compensated 
by  an  assessment  of  damages  for  a  right  of  way  for  wrong- 
ful acts  after  the  acceptance-  of  a  deed  or  the  making  of  an 
appropriation.  Egbert  v.  Lake  Shore,  etc.,  R.  Co.,  supra; 
Evansville,  etc.,  B.  Co.  v.  Dick  (1857),  9  Ind.  433. 

The  case  of  Cleveland,  etc.,  R.  Co.  v.  Huddleston  (1899), 
21  Ind.  App.  621,  69  Am.  St.  385,  cited  by  appellant,  is 
distinguishable  from  the  case  at  bar.  The  right  to  build  a 
railroad  includes  the  subsidiary  right  to  make  changes  necr 
essary  for  the  proper  construction  and  maintenance  of  the 
same.  That  question  is  not  the  controlling  one  in  this  ciase. 
"The  principle  upon  which  all  the  decisions  proceed,  is 
'that  if  the  owner  of  lands  collects  surface-water  into  a  body, 
he  is  bound  to  provide  a  means  of  discharge  by  drainage, 
and  that  if  he  fails  to  do  so,  the  owner  of  the  lower  lands 
has  a  cause  of  action."  24  Am.  and  Eng.  Ency.  Law,  note 
on  pages  930,  931 ;  Cairo,  etc.,  R.  Co.  v.  Stevens  (1881),  73 
Ind.  278,  38  Am.  Rep.  139 ;  Patoka  Tp.  v.  Hopkins  (1891), 
131  Ind.  142 ;  City  of  Evansville  v.  Decker  (1882),  84  Ind. 
325,  43  Am.  Eep.  86;  Davis  v.  City  of  Crawfordsville 
(1888),  119  Ind.  1,  12  Am.  St.  361:  Kelly  v.  Pittsburgh, 
etc.,  R.  Co.  (1901),  28  Ind.  App.  457,  91  Am.  St.  134.  The 
rule  applicable  to  a  railroad  company  and  an  individual  is 
the  same.  A  railroad  company  has  no  right  to  gather  sur- 
face-water on  its  land  or  right  of  way  into  ditches  and 
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drains,  and  discharge  it  in  a  body  on  the  lower  lands  of 
other  persons,  to  their  injury.  24  Am.  and  Eng.  Ency. 
Law,  p.  953,  and  cases  cited  in  note  4. 

It  is  contended  that  the  damages  assessed  are  excessive. 
The  evidence  shows  without  conflict  that  all  of  the  land  cov- 
ered with  waste  dirt  beyond  the  line  of  the  right  of  way, 
assuming  the  right  of  way  to  be  but  eighty  feet-,  did  not 
exceed  seven  feet  in  width  and  1,000  feet  in  length  (about 
one-half  acre)  and  that  the  land  was  worth  not  to  exceed 
$55  per  acre.  It  is  also  claimed  that  the  court  erred  in  the 
admission  of  evidence  and  in  the  giving  of  certain  instruc- 
tions. 

6.  The  damage  from  water  was  sustained  only  upon  the 
occasion  of  heavy  falls  of  rain.  The  theory  of  the  com- 
plaint is  for  permanent  injury.  Plaintiff  thus  assumed  the 
burden  of  establishing  the  existence  of  facts  showing  that 
the  encroachments  were  of  a  permanent  character.  If  the 
evidence  fails  to  show  injury  of  such  a  character,  the  theory 
of  the  complaint  is  not  supported,  and  the  verdict  is  con- 
trary to  the  law.  Louisville^  etc.,  R.  Co.  v.  Renicker 
(1893),  8  Ind.  App.  404;  Cleveland,  etc,  R.  Co.  v.  Dugan 
(1897),  18  Ind.  App.  435 ;  Equitable,  etc.,  Ins.  Co.  v.  Stout 
(1893),  135  Ind.  444.  A  nuisance  which  may  be  discon- 
tinued is  not  a  permanent  ona  The  law  will  not  presume 
the  continuance  of  a  wrong.  Cleveland,  etc.,  R.  Co.  v.  King 
(1899),  23  Ind.  App.  673 ;  Uline  v.  New  York,  etc.,  R.  Co. 
(1886),  101  N.  T.  98,  4  N.  E.  636,  54  Am.  Rep.  661; 
Cleveland,  etc.,  R.  Co.  v.  Kline  (1902),  29  Ind.  App.  390. 

When  the  injury  is  caused  by  a  trespass  upon  the  plain- 
tiff's land,  since  the  defendant  can  not  remedy  the  wrong 
without  another  trespass,  the  remedy  is  not  continuous,  but 
inflicted  once  for  all,  and  full  compensation  is  recovered 
by  one  action.  Sedgwick,  Damages  (8th  ed.),  §92;  Suth- 
erland, Damages  (3d  ed.),  §1042;  Cumberland,  etc.,  Corp. 
V.  HitcUngs  (1876),  65  Me.  140. 

Vol.  34—22 
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7.  The  tnic  rule  clcflucible  from  the  authorities  is  that 
when  the'cause  of  injury  is  of  such  nature  as  to  be  abatable 
by  the  expenditure  of  labor  or  money,  the  law  will  not  pre- 
sume the  continuance  of  the  wrong.  HaUivay  Co.  v.  Iligdon 
(190:5),  111  Tenn.  121,  76  S.  W.  895;  Nashville  v.  Comar 
(1890),  83  Tenn.  415,  12  S.  W.  1027,  7  L.  R.  A.  465. 

8.  In  Cleveland,  etc.,  R.  Co.  v.  King,  supra,  many  illus- 
trative cases  are  collected.  From  the  consideration  of  them, 
and  many  more,  we  think  that  it  may  fairly  be  said  that, 
where  damages  have  been  allowed  for  prospective  injuries, 
the  nuisance  was  deemed  to  be  permanent,  although  the 
courts  have  differed  as  to  what  was  permanent  or  temporary 
injury.  The  deposit  of  barren  earth,  with  its  attendant 
results,  may,  under  the  decisions,  be  r^arded  as  a  perma- 
nent injury.  As  to  such  averment,  there  is  evidence  tend- 
ing to  support  the  finding.  As  to  that  part  of  appellee's 
claim,  the  measure  of  damages  would  be  the  diminution  in 
the  value  of  the  land. 

9.  The  collection  and  discharge  of  water  in  a  Ixxly  upon 
appellee's  land  it  is  alleged  is  temporary,  because  it  is  abat- 
able, and  its  continuance  will  not  be  presumed,  and  the 
damage  occasioned  thereby  should  bo  determined  by  another 
rule,  namely,  the  difference  in  the  rental  value  of  the  land 
before  and  after  the  injury.  "Thus,  in  an  action  for  flowing 
land  or  in  polluting  Avator,  compensation  can  only  be  had 
for  loss  accruing  before  the  date  of  the  writ."  Sedgwick, 
Damages  (8th  ed.),  §91. 

Plaintiff  was  permitted  to  prove  the  difference  between 
the  value  of  her  entire  tract  of  land  before  and  after  the 
acts  complained  of.  The  question  of  the  admissibility  of 
such  evidence  was  not  reserved.  That  question  is  not,  there- 
fore, presented. 

The  court  gave  of  its  own  motion  the  following  instruc- 
^tion :  "If  you  find  for  the  plaintiff,  you  will  assess  her  dam- 
ages at  such  sum  as  the  evidence  may  show  her  land  has 
been  damaged.    The  measure  of  damages,  if  any,  would  be 
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the  difference  in  the  value  of  the  land  immediately  before 
and  immediately  after  the  commission  of  the  injuries  com- 
plained of,  if  any."  To  the  giving  of  this  instruction  ap- 
pellants duly  excepted.  The  instruction  was  erroneous,  as 
not  being  applicable  to  the  entire  injury  complained  of ,  not 
making  any  distinction  in  the  character  of  the  injuries. 

For  this  reason  the  judgment  is  reversed.  The  considera- 
tion of  other  alleged  errors  is  not  deemed  necessary,  as  they 
may  not  arise  upon  a  second  trial.  The  trial  court  is  di- 
rected to  sustain  appellants'  motion  for  a  new  triaj. 


I 

\ 


Baltimore  &  Ohio  Southwestern  Railroad 
Company  v.  Gillard,  Administrator,  et  al. 

[No.  4J29.     Filed  May  20, 1904.     Rehearing  denied  November  10,  1904. 

Transfer  denied  December  16,  1904.] 

Parties. — Death  hy  Wrongful  Act. — Action  hy  Heir. — Verdict. — 
Amendment  hy  Substituting  Personal  Representative. — In  an  action 
by  the  only  heir  for  damages  for  the  death  of  his  decedent,  caused 
by  the  negligent  operation  of  a  railroad,  it  is  error  for  the  court, 
after  verdict,  to  permit  plaintiff  to  amend  by  substituting  such  de- 
cedent's personal  representative  as  plaintiff. 

From  Clark  Circuit  Court ;  James  K,  Marsh,  Judge. 

Action  by  Harry  Bower,  by  his  next  friend,  against  the 
Baltimore  &  Ohio  Southwestern  Railroad  Company.  After 
verdict,  plaintiil  amended  his  complaint  by  substituting 
William  P.  Gillard  as  administrator  of  the  estate  of  Walter 
Bower,  deceased,  as  plaintiff.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed. 

Charles  L.  Jeweit  and  H.  E.  Jewett,  for  appellant. 
G.  H.  Yoigt,  for  appellees. 

Wiley,  P.  J. — Walter  Bower  was  in  the  employ  of  ap- 
pellant in  the  capacity  of  a  brakeman.  WTiile  engaged  in 
the  line  of  his  duty,  he  was  injured  by  the  handholds  on  a 
freight-car  giving  way,  as  he  was  climbing  upon  the  car,  by 
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reason  of  which  he  foil,  resulting  in  an  injury  to  one  of 
his  hands,  it  being  nin  over  by  the  wheels  of  the  ear.  It  is 
claimed  that  he  died  as  a  result  of  such  injury.  The  in- 
jury oc<;urred  June  24,  1901,  and  the  decedent  died  June 
28,  1901.  The  decedent  left  surviving  him,  as  his  only 
heir,  his  infant  son  Harry  Bower.  On  Janu^iry  14,  1902, 
said  son,  by  William  P.  Gillard,  his  next  friend,  commenced 
an  aption  against  appellant  to  recover  damages  for  the  death 
of  his  father.  The  complaint  was  in  one  paragraph,  to 
which  a  demurrer  for  want  of  facts  was  addressed  and  over- 
ruled. The  cause  was  put  at  issue,  trial  by  jury,  and  a 
verdict  returned  for  plaintiff  below  for  $5,000.  With  the 
general  verdict,  the  jury  found  specially  by  way  of  answers 
to  the  interrogatories.  The  day  succeeding  the  return  of 
the  verdict,  the  plaintiff  below  moved  the  court  for  judg- 
ment on  the  general  verdict,  and  subsequently  appellant 
moved  for  judgment  in  its  favor  on  the  answers  to  interrog- 
atories. December  10,  1902,  the  original  plaintiff  with- 
drew his  motion  for  judgment  on  the  general  verdict,  and 
William  P.  Gillard,  as  administrator  of  the  estate  of  Walter 
Bower,  filed  his  petition  to  be  substituted  as  plaintiff.  The 
record  entry  pertaining  to  the  substitution  is  as  follows: 
"Come  now  the  parties,  comes  also  William  P.  Gillard,  ad- 
ministrator of  the  estate  of  Walter  Bower,  the  deceased 
named  in  the  complaint  herein ;  and  the  plaintiff  and  said 
administrator  file  their  petition  to  substitute  said  William 
P.  Gillard,  administrator  of  tlie  estate  of  Walter  Bower, 
deceased,  as  plaintiff  herein  instead  of  Harry  Bower,  an 
infant,  by  William  P.  Gillard,  his  next  friend,  and  for 
leave  to  amend  the  complaint  herein  by  striking  out  the 
name  of  Harry  Bower,  an  infant,  by  William  P.  Gillard,  his 
next  friend,  as  plaintiff,  and  substituting  in  lieu  thereof  the 
name  of  William  P.  Gillard,  administrator  of  the  estate  of 
Walter  Bower,  deceased,  as  such  plaintiff.  To  the  granting 
of  said  petition  the  defendant  objects."  Thereupon  Will- 
iam P.  Gillard,  administrator,  etc.,  as  plaintiff,  filed  his 
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motion  for  judgment  on  the  general  verdict,  which  motion 
was  sustained.  Xo  ruling  was  had  upon  appellant's  motion 
for  judgment  on  the  answers  to  interrogatories. 

The  action  of  the  court  in  allowing  a  substitution  of  Gil- 
lard,  administrator,  as  a  party  plaintiff,  after  trial  and  ver- 
diet,  is  the  first  question  for  decision. 

The  statute  relative  to  the  amendment  of  pleadiiigs,  upon 
which  appellee  seeks  to  sustain  the  action  of  the  trial  court, 
is  very  broad,  and  has  been  given  a  liberal  construction  by 
the  courts.  It  provides  that  "The  court  mav,  at  any  time, 
in  its  discretion,  and  upon  such  terms  as  may  be  deemed 
proper  for  the  furtherance  of  justice,  direct  the  name  of 
any  party  to  be  added  or  struck  out ;  a  mistake  in  name, 
description,  or  legal  effect,  or  in  any  other  respect  to  be  cor- 
rected; any  material  allegation  to  be  inserted,  struck  out, 
or  modified — ^to  conform  the  pleadings  to  the  facts  proved, 
when  the  amendment  does  not  substantially  change  the 
claim  or  defense."  §399  Bums  1901,  §390  R.  S.  1881. 
The  statute  provides  that,  when  the  death  of  one  is  caused 
by  the  unlawful  act  or  omission  of  another,  the  personal  rep- 
resentatives of  the  former  may  maintain  an  action  therefor 
againat  the  latter,  if  the  former  might  have  maintained  an 
action,  had  he  or  she  lived,  against  the  latter  for  an  injury 
for  the  same  act  or  omission.  §286  Bums  1901,  Acts 
1899,  p.  405,  This  statute  not  only  creates  a  new  cause  of 
action,  unknown  to  the  common  law^,  but  designates  the  per- 
son in  whose  name  or  right  the  action  can  be  maintained,, 
and  that  person  is  the  personal  representative  of  the  de- 
ceased. The  statute  having  designated  the  person  who  may 
prosecute  such  action,  it  excludes  all  others,  and  hence  it 
can  not  be  maintained  l)y  any  other  person.  Fabel  v.  Cleve- 
land, etc,  R.  Co.  (1902),  30  Ind.  App.  268,  and  authorities 
there  cited. 

Under  the  statute  and  the  authorities,  the  infant  son  of 
the  deceased,  by  his  next  friend,  could  not  maintain  the  ac- 
tion, and  the  learned  counsel  for  appellee,  in  oral  argument, 
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conceded  that  he  could  not.  We  are,  therefore,  confronted 
with  the  anomalous  and  unique  proposition  of  a  person 
prosecuting  an  action  to  the  point  of  securing  from  a  jury 
a  favorable  verdict,  T^hen  such  person  had  no  right  of  action 
whatever,  and  then  asking  to  preserve  the  fruits  of  his  vic- 
tory by  substituting  a  proper  party  plaintiff.  While  it 
does  not  affirmatively  appear  from  the  record,  it  is  clear 
that  at  this  point  counsel  reached  the  conclusion  that  a 
judgment  on  the  verdict  in  favor  of  the  original  plaintiff 
could  not  be  upheld,  and,  to  preserve  the  fruits  of  the  ver- 
dict obtained,  sought  relief  by  substituting  the  personal 
representative  of  the  deceased  as  plaintiff. 

The  decision  of  the  question  here  involved  depends  upon 
a  correct  answer  to  this  inquiry:  Can^a  person  to  whom 
no  right  of  action  is  given,  and  in  whom  no  cause  of  action 
exists,  prosecute  an  action  to  a  favorable  determination  be- 
fore a  jury,  and,  to  the  end  that  the  fruits  of  such  verdict 
may  be  preserved,  have  another  substituted  as  plaintiff  in 
his  stead,  to  whom  a  right  of  action  is  given,  and  in  whom 
a  cause  of  action  exists  ?  We  do  not  believe  that  such  pro- 
ceedings are  sanctioned  by  the  statute,  or  can  be  upheld 
upon  any  reasonable  grounds.  The  broad  and  liberal  stat- 
ute above  quoted  does  not  contemplate  such  a  radical 
amendment  to  a  pleading  as  is  disclosed  by  the  record  before 
us,  and-  this  is  made  manifest  by  the  language  employed. 
Epitomized,  the  statute  referred  to  confers  discretionary 
power  upon  the  trial  court  to  direct  the  name  of  any  party 
to  be  added  or  struck  out  of  a  pleading ;  to  direct  a  mistake 
in  name,  description  or  legal  effect  to  be  corrected;  and 
may  direct  any  material  allegation  inserted  or  stnick  out  or 
modified,  to  conform  the  pleadings  to  the  facts  proved, 
"when  the  amendment  does  not  substantially  change  the 
claim  or  defense."  The  clause  in  quotation  is  itfl  own  in- 
terpretation of  the  entire  section.  The  legislature  gave  to 
the  trial  court  such  discretionary  power  for  "the  further- 
ance of  justice,"  but  placed  a  limitation  thereon  by  declar- 
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ing  that  such  amendments  were  only  allowable  when  they 
did  not. "substantially  change  the  claim  or  defense."  In 
this  instance  it  was  not  only  a  substantial,  but  a  complete 
and  radical  change  of  the  cause  of  action,  for  the  amend- 
ment made  a  cause  of  action  where  none  existed  before. 
The  amendment  by  substituting  another  plaintiff  in  lieu  of 
the  original  plaintiff  was  equivalent  to  a  new  proceeding. 
Thrall  v.  Gomell  (1901),  28  Ind.  App.  174.  In  that  case 
the  court  said:  "The  law  is  rightly  liberal  in  allowing 
amendments,  but  there  is  a  limit  beyond  which  it  is  unsafe 
to  go.  Tlie  petitioners  might  have  dismissed  the  proceed- 
ing and  instituted  a  new  one  at  trifling  cost  and  small  de- 
lay. No  necessity  existed  for  the  attempt  to  substitute  one 
cause  of  action  for  another."  In  tlie  case  we  are  consider- 
ing the  trial  court  went  beyond  the  limit  in  allowing,"  after 
the  return  of  the  verdict,  the  substitution  of  the  administra- 
tor, and  it  was  error  so  to  do. 

Other  questions  are  presented  by  the  record  and  ably  dis- 
cussed by  counsel,  but,  in  view  of  the  conclusion  we  have 
reached,  we  do  not  deem  it  necessary  to  decide  them. 

.Judgment  reversed,  and  the  court  below  is  instructed  to_ 
sutain  appellant's  demurrer  to  the  complaint. 


Cheek  v.  Preston. 

[No.  5106.     Filed  January  3,  1905.] 

1.  LtANDLOBD  AND  TENANT. — Noticc  to  Quit. — Action  for  Possession, — 
.  When   Matures. — Where    an    action   was  ■  brought    by    the   landlord 

against  his  tenant  for  possession,  and  it  appeared  by  the  complaint 
that  notice  to  quit  was  served  on  such  tenant  on  October  13,  and  the 
action  begun  on  October  23,  it  aflSrmatively  appears  that  the  action 
was  prematurely  brought,  since,  by  statute,  a  tenant  has  ten  days  in 
which  to  pay  his  rent  and  prevent  a  forfeiture,  and  such  time  is 
counted  by  excluding  the  day  on  which  notice  was  served  and  in- 
cluding the  last  or  tenth  day. 

2.  Action. — Premature  Bringing. — Dismissal. — Where  it  appeared 
upon  the  face  of  the  complaint  that  the  action  was  prematurely 
brought,  such  action  may  be  dismissed  by  motion  of  defendant. 
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From  Vigo  Circuit  Court;  James  E.  Piety,  Judge. 

Action  by  Samuel  Cheek  against  Morgan  Preston.  From 
a  judgment  for  defendant  dismissing  the  cause,  plaintiff 
appeals.     Affirmed. 

Albert  J.  Kelley,  for  appellant. 

Peter  M.  Foley  and  Samuel  D.  Royse,  for  appellee. 

Wiley,  J. — 1.  This  cause  originated  before  a  justice  of 
the  peace,  where  the  appellant  brought  an  action  for  posses- 
sion against  the  appellee.  The  complaint  shows  that  appel- 
lant leased  to  appellee  certain  premises  for  a  stipulated  sum, 
to  be  paid  monthly ;  and  appellant  bases  his  right  of  action 
upon  the  nonpayment  of  rent,  and  tlie  service  upon  appellee 
of  notice  to  quit  within  ten  days,  unless  the  rent  due  for  the 
premises  should  be  paid  within  that  time.  The  complaint, 
as  a  part  thereof,  sets  out  the  notice  served  upon  appellee. 
The  notice  is  as  follows :  "Notice  to  quit  for  nonpayment 
of  rent.     Terre  Haute,  Indiana,  October  13,  1902. 

"To  Morgan  Preston :  You  are  hereby  notified  to  deliver 
up  to  me  at  the  expiration  of  ten  days  from  the  time  of  re- 
ceiving this  notice  the  possession  of  the  following  premises : 
[describing  the  leased  premises]  unless  the  rent  due  for 
said  premises  be  paid  within  that  titne."  This  notice  was 
served  on  the  13th  day  of  October. 

In  the  justice's  court  the  case  was  tried  by  a  jury,  re- 
sulting in  a  verdict  in  favor  of  appellant.  The  appellee  ' 
appealed  to  the  court  below,  where  he  interposed  a  motion 
to  dismiss  the  cause  upon  three  groimds:  (1)  That  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (2)  because  sufficient  notice  to  quit  had  not  been 
served  upon  appellee;  and  (3)  because  the  action  was  pre- 
maturely brought.  This  motion  the  court  sustained  and 
dismissed  the  action.  The  motion  and  the  ruling  thereon 
are  brought  into  the  record  by  a  bill  of  exceptions,  and  the 
sustaining  of  said  motion  is  the  only  error  assigned.  Sec- 
tion 7092  Bums  1901,  §5211  R  S.  1881,  reads  as  follows: 
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"If  a  tenant  refuses  or  .neglects  to  pay  rent  when  due,  ten 
days'. notice  to  quit  shall  determine  the  lease,  when  not 
otherwise  provided  therein  or  agreed  to  by  the  parties,  un- 
less such  rent  be  paid  at  the  expiration  of  said  ten  days." 
Section  7003  Bums  1901,  §5212  R.  S.  1881,  prescribes  the 
form  of  notice,  and  the  complaint  herein  shows  that  the  no- 
tice served  upon  appellee  was  in  substantial  compliance 
with  the  provisions  of  the  statute.  Section  1304  Bums 
1901,  §1280  R.  S.  1881,  is  as  follows:  'The  time  within 
which  an  act  is  to  be  done,  as  herein  provided,  shall  be  com- 
puted by  excluding  the  first  day  and  including  the  last.** 
Section  7092,  supra,  requires  a  ten  days*  notice  to  a  tenant 
to  terminate  his  lease  for  nonpayment  of  rent,  and  gives 
him  the  full  ten  days  in  which  to  pay  the  sama  In  the  case 
of  Adams  v.  Dale  (18C8),  29  Ind.  273,  it  is  held  that,  if  an 
act  is  to  be  performed  on  or  before  a  given  day,  the  party 
who  is  required  to  perform  the  act  has  all  of  such  day  for 
performance.  It  also  has  been  held  that  when  an  act  is  to 
be  performed  by  a  given  day,  performance  may  be  made 
before  such  day,,  or  any  time  during  the  day.  Parker  v. 
McAllister  (1859),  14  Ind.  12;  }]^alters  v.  Stockberger 
(1898),  20  Ind.  App.  277.  A  legal  day  commences  at  12 
o'clock  at  night  and  continues  until  the  same  hour  the  fol- 
lowing night.  Benson  v.  Adams  (1879),  69  Ind.  353.  In 
the  case  of  Newhy  v.  Rogers  (1872),  40  Ind.  9,  it  is  held 
that  where  a  party  has  from  a  certain  day  to  a  certain  other 
day  to  perform  the  act,  both  such  days  are  excluded.  In 
the  case  of  Erb  v.  Moak  (1881),  78  Ind.  569,  and  also  in 
the  case  of  Eshehnan  v.  Snyder  (1882),  82  Ind.  498,  it  was 
held  that  where  a  party  had  until  a  day  named  in  which  to 
perform  an  act,  such  day  is  excluded.  Taking  the  plain 
provision  of  §1304,  snpray  and  the  cases  to  which  we  have 
referred,  it  is  clear  that  the  appellee  had  all  of  the  l^al  day 
of  October  23  in  which  to  pay  his  rent,  so  as  to  avoid  a  for- 
feiture of  his  lease.     As  the  suit  for  possession  was  com- 
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menced  on  that  day,  it  necessarily  follows  that  it  was  pre- 
maturely commenced. 

2.  That  fact  appearing  upon  the  face  of  the  complaint, 
the  motion  to  dismiss  was  properly  sustained. 

Judgment  affirmed. 


Acme  Fertilizer  Company  v.  The  State. 

[No.  5444.    FUed  Janaary  3,  1005.] 

1.  NuiSAivcE. — Public, — What  is. — Whatever  is  an  obstruction  to  the 
free  use  of  property  so  as  to  interfere  with  the  comfortable  enjoy- 
ment of  life  and  property  by  an  entire  community  or  neighborhood 
or  any  considerable  number  of  persona,  is  a  public  nuisance,    p.  348. 

2.  Same. — Public  or  Private. — What  is. — Whatever  is  injurious  to 
health,  or  indecent,  or  offensive  to  the  senses,  or  an  obstruction  to 
the  free  use  of  property  so  aa  essentially  to  interfere  with  the  com- 
fortable enjoyment  of  life  or  property,  is  a  nuisance,  and  if  the 
injury  be  to  an  individual  it  is  a  private  nuisance,  and  if  it  affect 
the  public,  it  constitutes  a  public  nuisance,    p.  348. 

3.  Same.  —  Public  and  Private.  —  What  is.  —  There  are  many  nui* 
sances  which  injure  many  persons  or  all  of  the  public,  and  at  the 
same  time  produce  a  special  or  individual  injury  to  private  rights, 
and  in  such  cases  the  offender  is  liable  to  prosecution  by  the  State 
and  to  be  sued  by  individuals  for  damages  to  them  in  particular, 
p.  340. 

4.  Same. — Indictment. — Sufficiency. — An  indictment  charging  that  de- 
fendant "did  unlawfully  erect,  continue,  use  and  maintain  a  public 
nuisance,  to  the  injury  of  many  of  the  citizens  of  the  State  of  Indi- 
ana, by  erecting  and  maintaining  near  the  dwelling-houses  and  homes 
of  divers  citizens  of  said  county,  and  did  wrongfully  and  unlawfully 
suffer  to  escape  from  said  building,  into  the  open  air,  divers  noisome, 
offensive,  unwholesome  and  poisonous  smells,  so  that  the  air  for  a 
great  distance  ♦  ♦  ♦  was  thereby  impregnated  with  said  smells, 
and  rendered  noisome  *  *  *  and  injurious  to  the  health,  comfort 
and  property  of  many  citizens  of  the  State  of  Indiana  residing  in 
the  neighborhood  of  said  building,"  is  good  on  motion  to  quash  as 
against  the  objection  that  it  fails  to  show  that  the  public  was 
affected,  and  as  against  the  objection  that  there  is  no  charge  that 
such  building  was  erected,  continued,  ased  or  maintained  fpr  the 
exercise  of  any  trade,  employment  or  business,    p.  350. 
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5.  Trial. — Burden  of  Proof. — Corporate  Existence. — Allegation  of  in 
Indictment, — In  a  criminal  charge  against  a  corporation,  the  State 
has  the  burden  of  proving  that  defendant  is  a  corporation,  since 
sach  allegation  in  an  indictment  is  a  part  of  the  description  of  the 
offense,     p.  351. 

From  Gibson  Circuit  Court ;  0.  M.  Welbom,  Judge, 

Prosecution  by  tlie  State  of  Indiana  against  the  Acme 
Fertilizer  Company  for  maintaining  a  public  nuisanca 
From  a  judgment  of  guilty  and  assessing  a  fine  of  $100,  the 
defendant  appeals.     Affirmed. 

Imcius  C,  Embree  and  Luther  Benson,  for  appellant. 
C.  W,  Miller,  Attorney-General,  C.  C.  Iladley,  L.  G. 
Rothschild  and  Wm.  C.  Geake,  for  the  State. 

RoBY,  J. — This  is  an  appeal  from  a  judgment  of  the  Gib- 
son Circuit  Court  imposing  a  fine  of  $100  and  the  costs  of 
the  suit  upon  the  appellant  for  maintaining  a  nuisance  in 
the  operation  of  a  factory  for  the  manufacture  of  products 
of  merchandise  from  the  bodies  of  dead  animals.  The 
prosecution  was  upon  affidavit  and  information.  The  in- 
formation was  in  three  counts.  Motions  to  quash  were 
sustained  as  to  the  first  count,  and  overruled  as  to  the  second 
and  third.  The  appellant  was  found  guilty  upon  the  third 
coimt. 

The  first  question  for  decision  arises  upon  the  action  of 
the  court  in  overruling  the  motion  to  quash  the  third  count. 
So  far  as  essential  to  the  decision  it  was  as  follows :  "That 
the  Acme  Fertilizer  Company,  a  corporation,  on  the  10th 
day  of  February,  1903,  and  at  divers  other  times  since  said 
day,  at  Gibson  county.  State  of  Indiana,  did  unlawfully 
erect,  continue,  use  and  maintain  a  public  nuisance,  to  the 
injury  of  many  of  the  citizens  of  the  State  of  Indiana,  by 
erecting  and  maintaining  near  the  dwelling-hofuses  and 
homes  of  divers  citizens  of  said  county  a  building  known  as 
the  Acme  Fertilizer  Plant,  situate  on  the  following  de- 
scribed real  estate  in  Gibson  county,  in  the  Stafe  of  Indi- 
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ana,  to  wit:  [specific  description  omitted],  in  and  about 
which  building  the  said  Acme  Fertilizer  Company  did 
manufacture  prodiicts  from  the  bodies  of  dead  animals,  and 
at  the  same  times  and  plac>e  aforesaid  the  said  Acme  Fer- 
tilizer Company  did  carry  on,  and  cause  and  procure  to  be 
carried  on,  the  business  of  manufacturing  products  from 
the  bodies  of  dead  animals  then  and  there  by  it  collected, 
and  did  then  and  there  and  thereby  wrongfully  and  unlaw- 
fully create  and  suffer  to  escape  from  said  building,  into  the 
open  air,  divers  noisome,  offensive,  unwholesome  and  poi- 
sonous smells,  so  that  the  air  for  a  great  distance  in  every 
direction  about  said  building  was  thereby  impregnated  with 
said  smells,  and  rendered  noisome,  offensive,  unwholesome 
and  noxious,  and  injurious  to  the  health,  comfort  and  prop- 
erty of  many  of  the  citizens  of  the  State  of  Indiana  residing 
in  the  neighborhood  of  said  building,  and  where  the  air  was 
so  impregnated  with  said  smells  as  aforesaid." 

1.  If  the  acts  charged  amount  to  a  public  nuisance,  the 
information  was  sufficient.  *' Anything  which  is  'an  obstruc- 
tion to  the  free  use  of  property  so  as  to  interfere  with  the 
comfortable  enjoyment  of  life  and  property  by  an  entire 
community  or  neighborhood,  or  any  considerable  number  of 
persons,'  is  a  public  nuisance."  State  v.  Ohio  Oil  Co. 
(1898),  150  Ind.  21,  37,  47  L.  R,  A.  627.  "A  nuisance  is 
literally  an  annoyance,  and  signifies  in  law  such  a  use  of 
property  or  such  a  course  of  conduct  as,  irrespective  of 
actual  trespass  against  others  or  of  malicious  or  actual 
criminal  intent,  transgresses  the  just  restrictions  upon  use  or 
conduct  which  the  proximity  of  other  persons  or  property  in 
civilized  communities  imposes  upon  what  would  otherwise 
be  rightful  freedom."  21  Am.  and  Eng.  Ency.  Law  (2d 
ed.),  p.  682. 

2.  "Our  statute,  perhaps,  gives  as  accurate  a  definition 
of  the  term  nuisance,  as  understood  at  common  law,  as  can 
be  found  elsewhere :  'AVliatever  is  injurious  to  health,  or  in- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
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free  use  of  property,  so  as  essentially  to  interfere  with  the 
comfortable  enjoyment  of  life  or  property.'  2  G.  &  H. 
§628,  p.  288.  [§290  Bums  1901,  §289  R.  S,  1881.]  If 
the  injury  were  limited  to  an  individual,  it  gave  a  private 
right  of  action ;  if  it  affected  the  pul)lic,  it  was  the  subject 
of  a  public  prosecution."  State  v.  Taylor  (1868),  29  Ind. 
517.  "Every  person  who  shall  erect,  or  continue  and  main- 
tain, any  public  nuisance,  to  the  injury  of  any  part  of  the 
citzens  of  this  State,  shall  be  fined  not  exceeding  $100." 
§2153  Bums  1901,  §2065  R.  S.  1881.  "Corporations  may 
be  prosecuted  by  indictment  or  information,  for  erecting, 
continuing  or  maintaining  a  public  nuisance."  §1970 
Bums  1901,  §1897  R.  S.  1881 ;  State  v.  Sullivan  County, 
etc.,  Soc.  (1896),  14  Ind.  App.  369 ;  Paragon  Paper  Co.  v. 
State  (1898),  19  Ind.  App.  314. 

3.  A  standard  text-writer,  after  defining  public  nui- 
sances strictly  as  those  resulting  from  the  violation  of  pub- 
lic rights,  and  producing  no  special  injury  to  one  more  than 
another  of  the  people,  and  private  nuisances  as  injuries  re- 
sulting from  the  violation  of  private  rights,  producing  dam- 
ages to  but  one  or  a  few  persons,  as  in  the  building  of  a 
house  with  the  eaves  projecting  over  the  land  of  another, 
says :  "There  is  a  class  of  acts  which  may  properly  be  de- 
nominated mixed  nuisances,  being  both  public  and  private 
in  their  effects ;  public  in  that  they  produce  injury  to  many 
persons  or  all  the  public ;  and  private  because  at  the  same 
time  they  produce  a  special  and  particular  injury  to  private 
rights,  which  subjects  the  wrongdoer  to  indictment  by  the 
public  and  to  damages  at  the  suit  of  persons  injured.  Of 
this  class  are  *  *  *  establishments  which,  by  reason 
of  the  nature  of  the  business  carried  on,  produce  such  nox- 
ious smells  and  vapors  as  to  annoy  the  whole  community, 
and  at  the  same  time  are  a  special  injury  to  those  residing 
or  doing  business  in  their  immediate  vicinity,  by  rendering 
their  houses' untenantable,  or  their  enjoyment  so  uncomfort- 
able that  they  sustain  a  special  and  particular  damage  apart 
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from  and  beyond  the  rest  of  the  public."  Wood,  Kuisances 
(3d  ed,),  §§14-16;  Kinney  v.  Eoopman  (1896),  116  Ala. 
310,  22  South.  593,  37  L.  R.  A.  497,  67  Am.  St.  119. 

Appellant's  contention  is  that  there  are  no  facts  stated  in 
the  information  showing  other  than  individual  injury  to 
natural  persons  in  respect  to  their  private  enjoyment  of 
their  homes  and  property;  that  any  one  of  such  persons 
could  have  maintained  a  civil  action,  but  that  no  injury  to 
anyone  in  his  capacity  as'a  part  of  the  public  is  shown.  If 
the  nuisance  charged  is  a  mixed  one,  as  above  defined,  the 
right  to  maintain  a  private  action  would  depend  upon  proof 
of  a  special  injury  different  in  kind  from,  and  additional 
to,  that  suffered  by  the  general  public  Sohn  v.  Cambem 
(1886),  106  Ind.  302. 

4.  The  charge  is  that  appellant  "did  unlawfully  erect, 
continue,  use  and  maintain  a  public  nuisance,  to  the  injury 
of  many  of  the  citizens  of  the  State  of  Indiana,  by  erecting 
and  maint«ining  near  the  dwelling-houses  and  homes  of 
divers  citizens  of  said  county  *  *  *  and  did  *  *  * 
wrongfully  and  unlawfully  create  and  suffer  to  escape  from 
said  building,  into  the  open  air,  divers  noisome,  offensive, 
unwholesome  and  poisonous  smells,  so  that  the  air  for  a 
great  distance  *  *  *  was  thereby  impregnated  with  said 
smells,  and  rendered  noisome  *  *  *  and  injurious  to 
the  health,  comfort  and  property  of  many  citizens  of  the 
State  of  Indiana  residing  in  the  neighborhood  of  said  build- 
ing." The  facts  thus  stated  are  sufficient  to  show  that  the 
public  was  affected  by  the  acts  complained  of.  Dennis  v. 
State  (1883),  91  Ind.  291;  State  v.  Ohio  Oil  Co.  (1898), 
150  Ind.  21-37,  47  L.  R.  A.  627]  State  v.  Weil  (1883),  89 
Ind.  286. 

It  is  contended  that  §2154  Bums  1901,  §2026  R  S. 
1881,  defines  the  form  of  a  public  nuisance  tliat  arises  in 
the  maintenance  of  any  building  for -.the  exercise  of  any 
trade,  employment  or  business,  which,  by  occasioning  nox- 
ious exhalations  or  noisome  and  offensive  smells,  becomes 
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injurious  to  the  healtli,  comfort  or  property  of  individuals 
or  the  public;  that  the  definition  includes  every  element 
necessary  to  create  a  nuisance  at  common  law,  and  specific- 
ally adds  elements  not  necessary  at  common  law;  and  that 
a  prosecution  for  a  nuisance  thus  created  will  not  lie,  except 
under  §2154,  fiupra. 

The  objection  to  the  information — assuming  that  the 
offense  is  defined  by  §2154,  supra — is  that  there  is  no  aver- 
ment that  the  building  was  erected,  continued,  used  or  main- 
tained for  the  exercise  of  any  trade,  employment  or  busi- 
ness, and  that  such  averment  is  an  essential  element  of  the 
definition  given  in  §2154,  supra.  The  infojnnation  is  not 
subject  to  the  criticism.  To  charge  the  erection  and  main- 
tenance of  a  building  for  the  manufacture  of  products  from 
the  bodies  of  dead  animals,  and  the  carrying  on  of  the  busi- 
ness of  manufacturing  products  from  the  bodies  of  dead 
animals,  is  sufficient  to  show  that  such  building  was  used  or 
maintained  "for  the  exercise  of  any  trade,  employment  or 
business."  An  expression  contained  in  the  brief  filed  on  be- 
half of  the  State,  which  is  relied  upon  as  admitting  the  in- 
sufficiency of  the  indictment  under  §2154,  supra,  was  evi- 
dently made  through  inadvertence.  If  the  offense  charged 
in  the  information  under  consideration  is  not  within  the 
definition  contained  in  §2154,  supra,  the  sufficiency  of  the 
facts  stated  to  constitute  a  nuisance  must  be  determined  by 
a  reference  to  the  definition  of  tliat  term,  which,  as  has  been 
before  stated,  is  not  substantially  different  at  common  law 
from  the  definition  contained  in  the  civil  coda  Thus  meas- 
ured, the  facts  stated  are  sufficient  to  constitute  a  nuisance. 
Therefore,  there  was  no  error  in  overruling  the  motion  to 
quash  the  third  count  of  the  information. 

5.  The  burden  was  on  the  State  to  prove  that  the  de- 
fendant was  a  corporation.  §1970  Bums  1901,  §1897  R. 
S.  1881.  The  allegation  that  appellant  was  a  corporation 
was  a  part  of  the  description  of  the  offense.  Paragon 
Paper  Co.  v.  Staie  (1898),  19  Ind.  App.  314.     There  was 
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evidence  from  which  the  inference  that  appellant  was  a 
duly  organized  corporation  was  deducible. 

The  argument  made  as  to  the  sufficiency  of  the  evidence 
t&  support  the  finding  generally,  and  as  to  the  admissibility 
of  the  testimony,  is  ineffective,  in  view  of  thfe  construction 
given  to  the  information  herein. 

Judgment  affirmed. 

Comstock,  0.  J.,  concurs  in  the  result,  but  dissents  from 
any  expression  in  the  opinion  which  would  seem  to  recog- 
nize common  law  offenses  in  this  State. 


Board  op  Commissioners  op  the  County  of 

Harrison  v.  Bline. 

[No.  5,307.     Filed  January  3,  1905.] 

1.  CJouNTncs. — Voluntary  Servic&t. — TAahility, — Where  the  clerk  of  the 
circuit  court,  without  authority  from  the  board  of  commissioners, 
hires  persons  to  do  janitor  service  for  bis  office,  paying  them  therefor, 
such  expenditures  were  voluntary,  and  there  being  no  statute  on 
which  to  found  such  claim,  it  constitutes  no  liability  as  against  the 
county,  the  mere  beneficial  character  of  the  service  not  being  suffi- 
cient to  support  such  claim,    p.  352. 

2.  Same. — Board  of  Commissionera. — Clerk. — Agency, — The  clerk  of 
the  circuit  court  is  not  an  agent  of  the  board  of  commissioners,  and 
pay  for  services  in  doing  janitor  work  at  the  request  of  such 
clerk  alone  can  not  be  enforced  against  the  county,  although  such 
board  might,  in  their  discretion,  have  contracted  for  such  services, 
p.  353. 

From  Harrison  Circuit  Court ;  C,  TV.  Cook,  Judge. 

Action  by  Charles  A.  Bline  against  the  Board  of  Com- 
missioners of  the  County  of  Harrison.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

R.  S.  Kirkham,  for  appellant 
William  Ridley,  for  appellee. 
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CoMSTOCK,  C.  J. — 1.  Appellee,  as  clerk  of  the  Harrison 
Circuit  Court,  filed  his  claim  against  appellant  for  cash 
paid  by  him  to  divers  persons  for  cleaning  and  sweeping 
out  the  clerk's  oiBce  and  carrying  coal  therein.  The  board 
refused  to  allow  the  claim,  and  appellee  appealed  to  the  cir- 
cuit court,  in  which  tribunal  appellee  recovered  judgment 
for  $48.50,  the  amount  of  his  claim.  The  first  error  as- 
signed, and  the  only  one  necessary  to  consider,  questions 
the  sufficiency  of  the  complaint.  The  money  expended  ap- 
pears to  have  been  entirely  voluntary.  Its  expenditure  was 
not  authorized  by  the  board.  A  claim  for  senuce  against  a 
county  can  only  be  founded  upon  a  statute  or  a  contract  en- 
tered into  with  the  proper  officer,  acting  within  the  scope 
of  his  authority.  The  mere  beneficial  character  of  the 
service  is  not  sufficient  to  support  the  claim.  Moon  v. 
Board,  etc.  (1884),  57  Ind.  176;  Sherfey  &  Kidd  Co.  v. 
Board,  etc.  (1900),  26  Tnd.  App.  66.  The  sweeping  of  an 
office  and  the  carrying  in  of  fuel  are  only  incidents  to  the 
office.  In  the  absence  of  a  contract  with  a  county,  the 
county  would  be  a  stranger  to  the  transaction.  Board,  etc., 
V.  Axtell  (1884),  96  Ind.  384. 

2.  Within  their  discretion  the  board  might  have  con- 
tracted for  the  services  rendered,  but  the  clerk  is  not  tlie 
agent  of  the  board  for  making  contracts  of  the  character 
here  involved. 

The  judgment  is  reversed,  with  instnictions  to  the  trial 
court  to  sustain  the  demurrer  to  the  complaint. 


Borror  et  al.  v.  Carrier. 

[No.  5,052.     Filed  .January  4,  1905.] 

1.  Pleading. — Theory. — Redundancy. — Prayer. — A  complaint  must 
proceed  upon  a  definite  theory,  but  if  a  precise  theory  is  deducible 
from  the  facts  alleged,  redundancy  will  not  destroy  same,  and  in 
determining  such  theory,  the  prayer  may  be  considered,    p.  3G4. 

Vol.  34—23 


354       APPELLATE  COURT  OF  INDIAlTA, 

Borror  v.  Carrier. 

2.  Pleading. — Complaint. — fretting  Aside  Fraudulent  Conveyance. — 
Insolvency  of  Debtor. — A  complaint  to  set  aside  a  fraudulent  convey- 
ance must  allege  the  insolvency  of  the  debtor,    p.  365. 

3.  Liens. — Vendor  and  Purchaser. — Subsequent  Purchasers  with 
Notice. — The  purchaser  of  real  property  takes  the  same  charged  witli 
an  equitable  lien  in  favor  of  his  vendor  for  any  unpaid  purchase 
money,  unless  such  vendor  has  by  his  acts  estopped  himself  from  as- 
serting such  lien,  and  a  subsequent  purchaser  with  notice,  as  well  as 
the  heirs  of  such  purchaser,  takes  such  land  subject  to  sucli  lien, 
p.  365. 

4.  Same. — Vendor  and  Purchaser. — Satisfaction. — ^The  foreclosure  of 
a  vendor's  lien  and  sale  of  the  property  under  such  decree  and  a 
failure  to  redeem  during  the  year  for  redemption,  defeat  the  lien 
of  such  vendor  as  to  any  unsatisfied  part  of  the  judgment  or  debt, 
p.  366. 

5.  Same. — Vendor  and  Purchaser. — Subsequent  Grantee  Without 
Consideration. — Where  the  purchaser  of  real  property,  charged  with 
a  vendor's  lien,  conveys  such  property  to  his  wife  without  con- 
sideration, the  vendor's  Hen  is  not  defeated,    p.  3G7. 

6.  Same. — Agreement  of  Parties. — An  agreement  between  the  parties 
will  not  alone  authorize  the  court  to  establi&h  a  lien  by  implication, 
but  any  such  agreement  or  promise  is  proper  evidence  to  be  con- 
sidered by  the  court  in  determining  the  existence  of  such  lien, 
p.  367. 

7.  Same. — Merger  in  Judgment. — The  Jien  of  the  vendor  is  not 
merged  so  as  to  be  defeated  by  a  release  of  a  decree  establishing 
same,  when  it  is  shown  that  the  release  was  obtained  for  the  purpose 
of  borrowing  money  for  the  payment  of  a  prior  encumbrance,  and 
that  there  was  an  agreement  that  such  lien  would  not  be  extinguished 
by  such  release  of  such  decree,     p.  368. 

8.  Pleading. — Complaint. — Foreclosure  of  Vendor* s  Lien, — Sufficiency. 
— Where  it  is  shown  in  a  complaint  that  defendant  did  not  pay  the 
purchase  money  for  lands  bought  by  him  from  plaintiff ;  that  the 
identical  land  was  sought  to  be  sold  to  make  payment  of  such  un- 
paid purchase  money ;  that  such  land  had  been  conveyed  by  the  de- 
fendant husband  to  defendant  wife  without  consideration  to  defeat 
the  collection  of  such  unpaid  purchase  money,  and  that  the  plaintiff 
had  never  released  his  lien  either  by  waiver  or  estoppel,  such  com- 
plaint is  good  on  demurrer,    p.  368. 

9.  Same. — Complaint.  —  Fraudulent  Conveyance.  —  Sufficiency, — An 
allegation  in  an  action  to  declare  fraudulent  and  void  a  certain  con- 
veyance and  to  subject  such  land  to  a  vendor's  lien  that  defendant 
'^had  not,  nor  has  he  since,  nor  has  he  now,  sufficient  other  property 
subject  to  execution  to  pay  his  debts,  and  especially  to  pay  the  said 
amount  due  this  plaintiff,"  is  sufficient  to  show  that  the  land  de- 
scribed was  subject  to  execution,    p.  368. 
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10.  Pleading. — Complaint. — Fraudulent  Conveyance. — Failure  to  Al- 
lege Value  of  Property. — Harmless  Error. — Where,  in  a  complaint  to 
set  aside  a  fraudulent  conveyance  and  subject  land  to  a  vendor's  lien, 
it  is  not  alleged  what  the  value  of  such  land  is,  such  failure  is  one 
that  can  not  harm  the  defendant,  and  is  not  a  reversible  error, 
p.  369. 

11.  Same.  —  Complaint,  —  Fraudulent  Conveyance.  —  Consideration. 
— Want  of. — Failure  to  Allege. — Where  a  complaint  to  set  aside  a 
fraudulent  conveyance,  made  by  the  husband  to  his  wife,  alleged 
either,  (1)  that  the  wife'  knew  of  the  husband's  indebtedness,  and 
of  his  purpose  to  defraud  his  creditors,  and  that  she  received  such 
conveyance  to  aid  or  assist  him,  or,  (2)  that  no  consideration  was 
paid,  such  complaint  is  sufficient,     p.  369. 

12.  Same. — Answer. — Vendor^s  Lien. — Waiver.-^An  answer,  in  an  ac- 
tion to  foreclose  a  vendor's  lien,  attempting  to  avoid  such  lien  by 
showing  an  extinguishment  by  the  lienor  having  a  decree  rendered  in 
his  favor  in  a  forn^er  action  on  a  greater  amount  of  land  than  was 
included  in  the  conveyance,  must  also  show  such  facts  as  will  amount 
to  an  agreement,  or  that  the  parties  did  agree  to  such  relinquish- 
ment at  the  time  such  decree  was  rendered,    p.  370. 

13.  Same. — Answer. — Vendor* s  Lien. — Extinguishment. — An  answer, 
in  an  action  to  foreclose  a  vendor's  lien,  attempting  to  show  an  ex- 
tinguishment thereof  by  a  former  decree  of  foreclosure  of  such  lien 
and  a  sale  thereunder,  is  bad,  where  it  also  shows  a  redemption  from 
such  sale  by  the  owner  and  the  postponement  of  the  payment  of 
plaintiff's  Hen  and  decree  by  the  execution  of  certain  notes  evidencing 
such  lien,  which  notes  were  the  ones  involved  in  the  pending  suit, 
p.  370. 

14.  Trtat... — Fraudulent  Conveyance. — Special  Finding. — Failure  to 
Find  Value. — Harmless  Error. — Where  the  special  finding,  in  an 
action  to  declare  void  a  conveyance  of  real  estate  and  to  subject 
same  to  a  vendor's  lien,  fails  to  show  the  value  of  such  property, 
such  failure  does  not  harm  defendant,  and  is  not  a  reversible  error. 
p.  371. 

15.  Same. — Fraudulent  Conveyance — Special  Finding. — Failure  to 
Find  Insolvency. — Where  the  special  finding,  in  an  action  to  foreclose 
a  vendor's  lien,  shows  that  defendant  "was  on  the  date  of  the  exe- 
cution of  the  deed  to  his  wife,  and  has  been  continuously  ever  since, 
and  now  is,  insolvent,"  is  sufficient  to  show  that  he  had  no  property 
subject  to  execution  at  the  time  of  such  conveyance  and  at  the  filing 
of  the  suit.    p.  371. 

16.  Same. — Motion  to  Modify  Judgment. — Reason  (Hven. — A  motion 
to  modify  a  judgment  by  striking  out  certain  specific  parts  thereof 
must  show  the  reasons  therefor,  since  the  trial  court  is  entitled  to 
know  the  grounds  on  which  such  motion  is  made.    p.  372. 

17.  Appeal  and  Ekror. — Equity  Case. — Weighing  Evidence  on  Ap- 
peal.— In  an  equity  cause  tried  prior  to  the  taking  effect  of  the  law  of 
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1903  (Acts  1903,  p.  338,  §8),  the  Supreme  and  Appellate  Courts  will 
not  weigh  the  evidence,  and  where  the  evidence  tends  to  support 
the  finding,  the  judgment  of  the  trial  court  will  not  be  disturbed, 
p.  372. 

From  Randolph  Circuit  Court;  A,  0.  Marshy  Special 
Judge. 

Action  by  Solomon  Carrier  against  Sarah  Borror  and 
husband.  From  a  decree  for  plaintiff,  defendants  appeal. 
Affirmed. 

Thompson  &  Thompson  and  B.  F,  Marsh,  for  appellants, 
James  8.  Engle,  F.  8.  Caldwell,  W.  O.  Parry,  J.  P. 
Goodrich  and  A.  L.  Bales,  for  appellee. 

Myers,  J. — This  was  an  action  commenced  and  tried  in 
the  Randolph  Circuit  Court  by  Solomon  J.  Carrier  against 
Isaac  Borror  and  Sarah  R.  Borror.  The  complaint  is  in 
three  paragraphs;  the  gist  of  the  first  two  being  to  fore- 
close a  vendor's  lien,  and  the  third  to  set  aside  a  deed  from 
Isaac  Borror  to  Sarah  R.  Borror  as  fraudulent 

The  principal  facts  averred  in  the  first  paragraph  are, 
that  prior  to  September  27,  1887,  appellee  was  the  owner 
of  a  certain  eighty-acre  tract  of  land,  described,  in  said 
county  of  Randolph ;  that  on  said  day  he  sold  and  conveyed 
the  same  to  said  Isaac  Borror  for  $3,300;  that  when  said 
real  estate  was  so  conveyed  it  was  encumbered,  and  said 
Isaac  Borror  assumed  said  encumbrance  and  paid  some 
cash,  leaving  a  balance  of  about  $1,500  of  the  purchase 
money,  for  which  said  Borror  gave  tliree  promissory  notes ; 
that  on  October  12,  1887,  Isaac  and  Sarah  R.  Borror  exe- 
cuted a  mortgage  on  said  real  estate  to  one  Scott  to  secure 
the  payment  of  $2,500 ;  that  said  Scott  sold  and  assigned 
said  mortgage  to  one  Roe,  who  at  that  time  held  a  jimior 
mortgage  on  said  real  estate  to  secure  the  payment  of 
$1,100 ;  that  said  Roe  brought  suit  to  foreclose  said  mort- 
gages, and  appellee,  claiming  to  hold  a  vendor's  lien  on  said 
real  estate  to  secure  the  payment  of  his  said  $1,500  of  pur- 
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chase  money,  procured  himself  to  be  made  a  party  de- 
fendant to  said  suit,  and  set  up  his  lien  by  way  of  cross- 
complaint;  that  such  proceedings  were  had  in  said  cause 
that  on  July  14,  1894,  the  court  found  that  said  Roe's  mort- 
gages were  the  first  and  prior  liens;  that  appellee  held  a 
vendor's  lien,  but  that  it  was  junior  to  said  other  liens;  that 
the  amount  due  appellee  was  $1,457.89,  and  the  liens  were 
forecjosed,  and  the  said  real  estate  ordered  sold  to  pay  the 
sums  found  due;  that  afterward,  April  13,  1895,  Isaac 
Borror  was  desirous  of  borrowing  money  from  one  John 
Clayton  with  which  to  pay  said  judgment  in  favor  of  said 
Roe,  and  requested  appellee  to  release  the  said  lien  and 
judgment  of  foreclosure  in  his  favor,  that  he  (Borror) 
might  mortgage  the  said  real  estate  to  Clayton,  and  prom- 
ised appellee  if  he  would  do  so  he  would  execute  to  appellee 
his  notes  for  the  amount  of  said  judgment,  "which  would 
be  treated  and  regarded  as  the  unpaid  balance  of  said  pur- 
chase money,  and  that  he  might  retain  a  lien  upon  said  real 
estate  for  the  unpaid  balance  of  purchase  money,"  second 
only  to  the  lien  of  Clayton's  mortgage ;  that  thereupon  said 
Borror  executed  said  notes  in  suit — five  for  $200  each ;  that 
they  are  due  and  unpaid  (copies  exhibited)  ;  that  on  March 
18,  1898,  Isaac  Borror  conveyed  said  real  estate  to  appel- 
lant, bis  wife;  that  she  paid  no  consideration  for  such  con- 
veyance; that  Isaac  Borror  made  said  conveyance -"with  an 
intention  to  cheat,  defraud,  hinder  and  delay  the  collection 
of  said  notes,"  and  that  said  appellant  took  said  conveyance 
with  "full  knowledge  of  all  the  facts  herein  set  out,  and  with 
full  knowledge  of  the  facts  tbat  plaintiff  held  said  notes  and 
that  the  same  were  executed  to  him  for  the  unpaid  balance 
of  the  purchase  money  on  said  real  estate;  that  the  said 
Isaac  Borror  is  insolvent,  and  has  no  property  subject  to 
execution."  Prayer,  demanding  judgment  against  Isaac 
Borror,  that  a  vendor's  lien  be  declared  on  said  real  estate, 
that  the  lien  be  foreclosed  and  the  land  sold,  etc 


358        APPELLATE  COURT  OF  IN'DIAIfA, 

Borror  v.  Carrier. 

The  second  paragraph  avers  the  o\viiership  of  the  land  by 
appellee,  sale  to  Isaac  Borrer,  execution  of  the  notes  for 
balance  of  purchase  money,  and  showing  original  vendor's 
lien  as  entered  in  connection  with  the  foreclosure  of  the 
Roe  mortgage,  etc.,  as  alleged  in  the  first  paragraph.  "That 
afterward,  to  wit,  on  the  13th  day  of  September,  1895,  the 
said  defendant  [Isaac  Borror]  being  unable  to  pay  the  said 
several  aipounts  so  found  and  adjudged  to  be  due  the  said 
Roe  and  this  plaintiff  [appellee],  and  being  unable  to 
discharge  said  lands  of  said  liens,  and  being  desirous  of 
obtaining  a  loan  of  money  from  one  John  W.  Clayton  with 
which  to  pay  the  said  amounts  so  adjudged  due  the  said 
Roe,  and  with  which  to  discharge  the  said  lien  so  adjudged 
in  favor  of  said  Roe,  and  being  desirous  of  securing  said 
proposed  loan  by  a  first  lien  and  mortgage  on  said  lands, 
and  being  desirous  for  said  purpose  of  continuing  and  ex- 
tending the  time  of  payment  of  said  amount  so  found  and 
adjudged  due  this  plaintiff  [appellee]  as  aforesaid,  re- 
quested this  plaintiff  [appellee]  to  release  in  favor  of  the 
said  Clayton  his  said  judgment,  and  the  lien  thereof  of  rec- 
ord, in  order  that  said  defendant  might  procure  and  that 
said  Clayton  might  consent  to  make  said  loan  as  aforesaid, 
and  in  order  that  said  defendant  might  execute  to  said 
Clayton  said  mortgage  for  the  purposes  aforesaid,  which 
would  be  a  first  lien  on  said  land;  that  said  defendant 
[Isaac  Borror]  then  and  thereupon  promised  and  agreed 
with  this  plaintiff  [appellee]  that  if  he  would,  for  the  pur- 
poses aforesaid,  release  his  said  judgment  and  lien  of  rec- 
ord, in  order  that  said  defendant  [Isaac  Borror]  might  ex- 
ecute said  mortgage  to  said  Clayton  for  the  purposes  afore- 
said, that  the  said  defendant  Isaac  Borror  would  thereupon 
execute  to  plaintiff  [appellee]  his  promissory  notes  as  evi- 
dence of  the  continuation  of  said  debt  represented  by  said 
judgment,  ^^^ich  said  promissory  notes  should  be  reganled 
and  treated  as  beinff  secured  bv  a  vendor's  lien  on  snid  real 
estate  to  the  same  extent  and  in  the  same  manner  as  said 
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judgment,  and  that  this  plaintiff  might  and  would  retain  a 
vendor's  lien  on  said  real  estate,  second  only  to  said  mort- 
gage of  said  Clayton ;  that  said  notes  should  be  regarded  and 
treated  as  representing  said  unpaid  balance  of  the  purchase 
price  of  said  real  estate."  The  paragraph  then  proceeds  to 
allege  the  release  of  the  judgment  and  the  execution  of  the 
notes  in  suit,  that  they  are  due  and  unpaid,  and  exhibits 
copies  of  them.  The  paragraph  sets  out  the  conveyance  to 
Sarah  Borror,  and  the  insolvency  of  Isaac  Borror,  as  in  the 
first  paragraph,  and  demand^  judgment,  etc.,  as  in  the  first 
paragraph,  except  that  the  lien  be  foreclosed  as  to  each  of 
the  defendants,  etc. 

The  third  paragraph  avers  the  execution  of  the  notes  in 
suit;  that  on  the  13th  day  of  September,  1895,  Isaac  Borror 
was  the  owner  of  seventy  acres  of  real  estate  (describing 

it)  ;  that  on  said  date  there  was  a  mortgage  of  $ on  the 

same;  that  on  the  19th  of  ^larch,  1898,  Isaac  Borror  con- 
veyed said  real  estate  to  appellant,  who  was  his  wife,  with- 
out any  consideration  having  been  paid  by  appellant  or  re^ 
ceived  by  said  Isaac ;  that  appellant  took  and  accepted  said 
conveyance  without  paying  any  consideration  therefor,  nor 
has  she  since  paid  anything  therefor,  and  with  full  notice 
.and  knowledge  of  all  the  facts,  and  with  full  notice  and 
knowledge  that  appellee  so  held  the  notes,  and  that  they 
were  unpaid;  that  Isaac  had  not  at  the  time  of  said  con- 
veyance, nor  has  he  since  had,  nor  has  he  now,  sufficient 
property  subject  to  execution  to  pay  his  debts,  and  espe- 
cially to  pay  appellee.  Prayer,  demanding  judgment 
against  Isaac  Borror,  and  that  the  deed  from  Isaac  to  appel- 
lant be  declared  void  as  against  the  claim  of  appellee,  and 
that  said  real  estate  be  subject  to  sale,  etc  Separate  and 
several  demurrers  were  addressed  to  each  paragraph,  for 
want  of  facts,  and  overruled. 

Appellants  then  answered  in  three  paragraphs — the  first 
a  general  denial.  The  second  was  to  so  much  of  the  first 
and  second  paragraphs  of  complaint  as  sought  to  foreclose 
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a  vendor's  lien  against  the  real  estate  described  in  the  com- 
plaint. It  admits  the  o^vnership  and  conveyance  by  the 
appellee  of  the  real  estate,  and  the  encumbrances  thereon, 
and  the  price  to  be  paid  for  the  same,  the  manner  of  pay- 
ment, and  the  vendor's  lien  held  by  appellee,  as  set  up  and 
averred  in  said  paragraph  of  complaint.  It  is  then  averred 
that,  after  said  conveyance  described  in  said  paragraphs  of 
complaint,  said  Isaac  Borror  became  the  owner  of  another 
and  additional  tract  of  land,  to  wit,  the  west  half  of  the 
quarter  section  mentioned  in  said  paragraphs  of  complaint; 
thpt  one  Roe  had  and  held  two  mortgages  on  said  entire 
quarter  section-;  that  said  Roe  in  1894  commenced  suit  in 
the  Randolph  Circuit  Couii:  against  said  Isaac  Borror  and 
said  appellant  Sarah  R.  Borror  to  foreclose  said  mortgages 
on  said  entire  quarter  section ;  that  appellee  was  made,  on 
his  own  application,  a  party  defendant,  and  filed.a  cross- 
complaint  to  foreclose  his  vendor's  lien  on  the  eighty-acre 
tract  of  real  estate  described  in  said  paragraphs  of  com- 
plaint, and  asked  that  his  lien  might  be  declared  and  en- 
forced against  said  entire  quarter  section;  that  such  pro- 
ceedings w^ere  had  that  on  the  14th  day  of  July,  1894,  said 
Roe  obtained  a  judgment  of  foreclosure  for  $3,833.80,  and 
appellee  a  judgment  for  $1,457.89 ;  that  the  court  ordered 
and  decreed  that  said  Roe's  lien  was  prior  and  superior  to 
the  vendor's  lien  of  appellee,  and  ordered  and  directed  that 
the  land  be  sold  and  the  proceeds  distributed  accordingly ; 
that  said  judgments  and  decree  were  never  appealed  from, 
set  aside  nor  reversed;  that,  after  the  rendition  of  said 
judgments  and  decree,  Isaac  Borror,  for  a  valuable  consid- 
eration, conveyed  the  real  estate  described  in  said  para- 
graphs of  complaint  to  appellant  Sarah  R.  Borror. 

The  third  paragraph  of  appellants'  answer  sets  out  the 
same  facts  substantially  as  averred  in  the  second  para- 
graph, and,  in  addition  thereto,  avers  that  the  said  com- 
plaint of  Roe  and  cross-complaint  of  Carrier  were  filed  in 
the  same  cause  and  case  of  Roe  v,  Borror  ct  ah,  and  that 
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there  was  in  said  case  but  one  judgment  and  decree  ren- 
dered and  entered  bv  said  court,  and  that  said  decree  fixed 
the  amount  due  each  of  said  parties,  and  foreclosed  the  liens 
of  each  and  both  of  said  parties ;  that  after  the  rendition  of 
said  judgment  and  decree  said  Roe  procured  the  clerk  of 
said  court  to  issue  a  copy  of  said  decree  to  the  sheriff  of  said 
county:  that  thereupon  said  sheriff,  by  virtue  of  said  de- 
cree, advertised  all  of  said  real  estate  for  sale  on  gaid  day, 
and  said  "Roe  bid  therefor  the  full  amount  of  his  judgment, 
interest  and  costs  in  said  cause,  and  the  sheriff  struck  off 
the  same  to  said  Hoe,  and  delivered  to  said  Roe  a  certificate 
of  purchase  of  said  real  estate,  and  the  sheriff  credited  said 
judgment  and  decree  with  the  amount  so  bid  and  paid  by 
said  Roe;  that  afterward,  to  wit,  Spptember  13,  1895,  ap- 
pellee, in  consideration  of  the  execution  of  the  notes  in  suit, 
satisfied  of  record  said  judgment  and  decree,  and  afterward, 
to  wit,  September  13,  1S95,  said  Isaac  Borror  redeemed 
said  real  estate  from  said  sheriff's  sale,  and,  after  said  re- 
demption, and  before  the  commencement  of  this  action, 
said  Isaac  Borror,  for  a  valuable  consideration,  paid  by  ap- 
pellant Sarah  R.  Borror,  conveyed  said  real  estate  described 
in  said  paragraphs  of  complaint  to  appellant  Sarah. 

Appellee  then  demurred  to  the  second  and  third  para- 
graphs of  appellant's  answer,  which  was  sustained. 

This  cause  was  submitted  to  the  court  for  trial,  and,  at 
the  request  of  appellants,  special  findings  of  fact  and  con- 
clusions of  law  thv^reon  were  bv  the  court  found  and  sub- 
mitted. 

The  facts,  as  found  by  the  court,  in  brief,  are :  That  on 
July  14,  1894,  Isaac  Borror  was  the  o^vner  in  fee  of  146 
acres  of  land;  that  on  said  day  one  Roe  was  seeking  to  fore- 
close a  mortgage  on  said  land ;  that  appellee  was  defendant 
and  cross-complainant;  that  appellee  was  claiming  a  ven- 
dor's lien  on  part  of  said  land,  and  asking  to  have  it  fore- 
closed ;  that  in  said  proceedings  judgment  was  had  by  Rose 
foreclosing  his  mortgage  as  the  first  lien  thereon;  that  ap- 
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pellee  had  judgment  against  Isaac  Borror  for  the  amount  of 
his  claim,  and  a<  vendor's  lien  in  his  favor  established  and 
foreclosed  as  a  second  lien  on  the  real  estate  so  sold  by  him 
to  Isaac  Borror;  that  the  land  was  ordered  sold,  the  pro- 
ceeds from  sale  to  be  applied  in  order  of  priority  of  claims ; 
that  on  September  15,  1 S94,  the  real  estate  was  sold  by  the 
sheriff,  on  decree  of  foreclosure  in  said  proceedings  had,  to 
Roe,  for  $3,600,  which  was  less  than  Roe's  judgment,  and 
appellee  did  not  realize  anything  on  his  judgment  from  said 
sale;  that  on  September  13,  1895,  Isaac  Borror  was  unable 
to  redeem  said  land  from  said  sale,  and  was  unable  to  pay 
appellee's  judgment,  but  was  able  to  borrow  enough  money 
from  one  Clayton  to  redeem  from  said  sale  if  he  could  pro- 
cure a  release  of  appellee's  judgment,  so  that  a  mortgage  to 
Clavton  would  be  a  first  lien  on  the  real  estate,  and  to  that 
end  said  Isaac  applied  to  appellee,  stated  the  facts  to 
him,  and  asked  appellee  to  release  his  judgment  and  lien  of 
record  for  the  purpose  aforesaid — that  (^layton  might  have 
a  first  lien  on  said  land ;  that  appellee  and  Isaac  Borror 
agreed  that  the  debt  evidenced  by  the  judgment  should  be 
evidenced  by  five  notes  due  one  each  year  for  five  years,  and 
that  the  vendor's  lien  should  continue  on  said  land  in  favor 
of  appellee,  as  it  had  theretofore,  to  secure  the  pajonent  of 
said  notes  second  to  the  lien  of  the  Clayton  mortgage ;  that 
on  said  last  date  appellee,  for  the  purpose  of  enabling  said 
Isaac  Borror  to  procure  said  loan  from  said  Clayton,  and  to 
redeem  said  land,  released  said  judgment  by  entering  on  the 
order-book  where  said  judgment  was  recorded  the  follow- 
ing: "For  value  received  I  hereby  cancel  and  release  and 
satisfy  this  judgment  in  full  this  13th  day  of  September, 
1805,''  and  accepted  the  five  notes  now  in  suit  as  evidence 
of  the  amount  due  for  purchase  money,  as  aforesaid ;  that 
thereafter,  and  on  September  13,  1895,  the  said  Isaac  Bor- 
ror and  his  wife  (appellant)  sold  and  conveyed  to  one  Isaac 
M.  Borror,  a  son,  seventy-two  acres  of  said  real  estate,  and 
with  the  money  thus  received,  and  the  money  received  from 
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said  Clayton,  all  of  said  real  estate  was  redeemed  from  said 
sale;  that  Isaac  Borror  continued  to  be  the  owner  of  the 
real  estate  described  in  the  complaint  in  this  action  niitil 
March  19,  1898,  being  the  same  real  estate  purchased  from 
appellee  by  Isaac  Borror  September  27,  1887;  that  on 
March  19,  1898,  said  Isaac  Borror  executed  to  his  wife  a 
deed  for  the  real  estate  in  question,  with  the  fraudulent  in- 
tent and  purpose  of  hindering,  delaying  and  cheating  the 
plaintiff  in  the  collection  of  the  amount  due  on  said  notes, 
and  the  said  Sarah  took  and  accepted  said  conveyance  with 
full  notice  and  knowledge  of  the  existence  of  plaintiff's 
claim,  and  with  full  notice  and  knowledge  of  the  said 
fraudulent  purpose  and  intent  of  said  Isaac  Borror  in  the 
execution  of  the  deed ;  that  Isaac  Borror  was  on  the  date  of 
the  execution  of  said  deed,  and  has  been  continuously  ever 
since,  and  now  is,  insolvent,  and  then^  as  now,  without 
property  subject  to  execution,  sufficient  to  pay  his  debts 
and  appellee's  claim ;  that  the  conveyance  of  said  real  estate 
was  made  by  Isaac  Borror  and  accepted  by  said  Sarah  R. 
Borror  with  the  fraudulent  intent  and  purpose  of  cheating 
and  defrauding  the  appellee,  and  hindering  and  delaying 
him  in  the  collection  of  his  claim ;  that  appellant  Sarah  R. 
Borror  took  and  accepted  said  conveyance  for  said  real  es- 
tate without  paying  or  promising  to  pay  any  valuable  con- 
sideration therefor,  and  has  not  since  paid  any  considera- 
tion therefor,  and  both  knew  on  the  date  of  the  conveyance 
of  the  existence  and  nature  of  appellee's  claim,  that  it  was 
unpaid,  and  represented  and  was  a  balance  of  the  unpaid 
purchase  money  for  the  real  estate  in  the  complaint  de- 
scribed ;  that  appellee  has  and  holds  a  vendor's  lien  on  said 
real  estate  to  secure  the  payment  of  the  amount  heroin 
foimd  to  b©  due.  Other  facts  were  found  bv  the  canrt, 
which  it  is  not  necessary  more  fully  to  set  forth.  On  the 
facts  found,  the  court  stated  its  conclusions  of  law  as  fol- 
lows : 

"(1)  That  the  sum  of  $1,550,  the  amoimt  due  the  plain- 
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tiff  for  principal  and  interest  and  attorney's  fees,  due  upon 
his  said  notes,  constitutes  and  is  a  lien  upon  said  real  estate 
conveyed  to  Sarah  R^  Borror,  as  set  out  and  found  in  the 
foregoing  facts,  and  was  a  lien  upon  and  against  said  real 
estate  at  tlie  time  of  said  convevance,  and  was  and  is  a  valid 
lien  against  the  defendants  and  each  of  them  at  the  time  of 
said  conveyance,  and  at  all  times  since.  (2)  That  the 
plaintiff  is  entitled  to  recover  of  and  from  the  defendant 
Isaac  Borror,  upon  the  notos  sued  upon  in  this  action,  the 
sum  of  $1,550,  and  to  have  and  foreclose  against  said  de- 
fendants, Isaac  and  Sarah  R.  Borror,  and  each  of  them,  and 
against  the  said  real  estate  conveyed  by  said  Isaac  Borror 
to  said  Sarah  R.  Borror,  as  found  in  the  foregoing  facts,  a 
vendor's  lien  for  said  sum.  (3)  That  the  conveyance  of 
said  real  estate,  as  found  in  the  foregoing  facts,  by  the  de- 
fendant Isaac  Borror,  to  the  defendant  Sarah  R.  Borror, 
was  and  is  fraudulent  and  void  as  to  the  plaintiff.  (4) 
That  the  plaintiff  is  entitled  to  a  decree  against  the  defend- 
ants, and  each  of  them,  setting  aside  the  said  conveyance  of 
said  real  estate  by  said  defendant  Isaac  Borror  to  defendant 
Sarah  R.  BoiTor,  as  found  in  the  foregoing  facts,  and  to 
have  the  said  real  estate  sold  for  the  payment  of  the  sum 
due  him  upon  the  notes  in  suit."  Judgment  in  accordance 
with  finding  of  facts  and  conclusions  of  law. 

Appellant  Sarah  R.  Borror,  by  her  motion  to  modify  the 
judgment,  sought  to  eliminate  that  part  of  the  judgment 
and  decree  establishing  and  enforcing  a  vendor's  lien  and 
sale  of  the  land.  This  motion  was  overruled.  Motion  by 
appellants  for  a  new  trial  overruled.  The  first  five  and  the 
twelfth  errors  here  assigned  by  the  appellants  question  the 
sufficiency  of  the  complaint,  and  will  be  considered  together. 

1.  Each  paragraph  of  the  complaint  must  proceed  upon 
a  definite  theory,  but  if,  from  all  the  facts  averred  in  such 
paragraph,  a  precise  theory  is  deducible,  and  on  such  theory 
the  paragraph  is  sufficient,  it  will  not  be  rendered  had  by  rea- 
son of  redundant  or  detached  allegations  tending  toward, 
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yet  insufficient  to  state,  another  cause  of  action.  The  prayer 
may  be  considered  in  determining  the  theory  of  the  plead- 
ing. Monnett  v.  Turjne  (1892),  133  Ind.  424;  Elliott  v. 
Pontius  (1894),  136  Ind.  641;  Terre  Haute,  etc.,  R.  Co. 
V.  McCorkle  (1895),  140  Ind.  613;  Cleveland,  etc.,  R.  Co. 
V.  Stewart  (1900),  24  Ind.  App.  374;  Kunz  v.  Ward 
(1882),  28  Kan.  132;  Keens  v.  Gaslin  (1888),  24  Neb. 
310,  38  "N.  W.  797.  In  our  judgment,  the  theory  of  the 
first  two  paragraphs  is  to  establish  and  enforce  a  vendor's 
lien  against  the  real  estate  described  in  the  complaint.  The 
third  paragraph  proceeds  upon  the  theory  that  the  convey- 
ance from  Isaac  Borror  to  appellant  Sarah  was  fraudulent 
as  to  appellee.  We  have  carefully  examined  the  record  in 
this  case,  and,  in  our  opinion,  the  several  paragraphs  were 
tried  upon  the  theory  stated. 

2.  We  agree  with  appellants  that  the  first  two  para- 
graphs are  not  sufficient  as  a  complaint  to  set  aside  the  con- 
veyance as  fraudulent,  because  neither  avers  that,  at  the 
time  the  conveyance  was  made,  Isaac  Borror  had  not  suffi- 
cient other  property  subject  to  execution  to  pay  his  debts, 
especially  the  amount  due  appellea  Nevers  v.  Hack 
(1894),  138  Ind.  260,  46  Am.  St.  380;  Vansickle  v.  Shenk 
(1898),  150  Ind.  413;  Slagle  v.  Hoover  (1894),  137  Ind. 
314. 

3.  On  the  theory  of  a  vendor's  lien  in  favor  of  the  appel- 
lee, the  first  two  paragraphs  are  sufficient  to  withstand  a 
demurrer  for  want  of  facts,  unless  appellee  has  waived  his 
lien,  or  has  by  his  acts  estopped  himself  from  asserting  a 
lien.'  The  foundation  of  a  vendor's  lien,  and  that  which 
sustains  it,  is  impaid  purchase  money.  Mulky  v.  Karsell 
(1903),  31  Ind.  App.  595. 

A  vendee  in  possession  of  land  takes  it  charged  with  an 
equitable  lien  in  favor  of  the  vendor  to  secure  the  balance 
of  the  tinpaid  purchase  money.  This  rule  holds  good  not 
only  as  against  the  vendee  and  his  heirs,  "but  also  against 
all  subsequent  purchasers  having  notice  that  the  purchase 
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money  remains  unpaid."  It  would  be  unconscionable  to 
permit  estates  to  be  obtained  without  consideration,  and 
equity  will  interfere  in  aid  of  the  vendor  where  he  is  with- 
out fault.  Hiscoclc  v.  Norton  (1879),  42  Mich.  320,  3  K 
W.  SQ8;  Petry  v.  Amhrosher  (1885),  100  Ind.  510  ;Mulky 
V.  Karsell,  supra;  Beal  v.  Harrington  (1886),  116  111. 
113;  2  Stoiy,  Eq.  Jurisp.  (13th  od.),  §§1219-1224;  Fetter, 
Equity,  §155;  2  Jones,  Liens  (2d  ed),  §1065.  "The  lien 
results  from  the  transactions  between  the  parties,  and  is 
manifested  by  all  the  circumstances  attending  each  particu- 
lar case."  Barrett  v.  Lewis  (1886),  106  Ind.  120;  Dwen- 
ger  v.  Branigan  (1884),  95  Ind.  221. 

"Equity  regards  substance  rather  than  form,  and  that  as 
done  which  ought  to  have  been  done."  Otis  v.  Gregory 
(1887),  111  Ind.  504;  Hawesv.  Chaille  (1891),  129  Ind. 
435. 

4.  The  failure  or  success  of  appellee  to  sustain  the 
proposition  of  a  vendor^s  lien  depends  on  the  effect  of  the 
foreclosure  by  appellee  of  his  lien  in  the  Roe  mortgage  pro- 
ceedings, sale  of  the  land  on  the  decree  in  that  action,  re- 
lease  of  his  judgment,  redemption  of  the  land  by  Isaac  Bor- 
ror from  such  sale,  acceptance  of  the  new  notes  of  Isaac 
Borror,  etc. 

Appellants  rely  on  the  case  of  Pence  v.  Armstrong 
(1884),  95  Ind.  191,  in  which  the  court  incidentally  refers 
to  the  case  of  Fislihach  v.  Bodman  &  Co.  (1878),  14  Bush 
(Ky.)  117,  as  deciding  "that  a  judgment  for  purchase 
money  merges  the  equitable  vendor's  lien."  We  have  ex- 
amined the  Fishback  case,  and  nowhere  do  we  find  such 
doctrine  stated.  We  do  find,  in  the  reporter's  notes,  as 
points  relied  on  by  counsel,  a  statement  to  that  effect. 

In  the  case  of  Pence  v.  Armstrong,  supra,  the  question 
before  the  court  was  the  right  of  replevin  bail  to  subroga- 
tion, and  not  a  question  between  vendor  and  vendee  as  to  un- 
paid purchase  money,  and  no  intimation  by  the  court  of 


NOVEMBER  TERM,  1904— Voi„  '34.  367 

Borror  v.  Carrier. 

such.    The  question  before  this  court  was  not  considered  in 
the  case  of  Fishback  v.  Bodman  &  Co.,  supra. 

In  our  judgment  a  foreclosure  of  a  vendor's  lien,  and  sale 
of  the  property  on  decretal  order  issued  on  acount  of  such 
foreclosure,  and  not  redeemed  from  during  the  year  for  re- 
demption, defeats  the  lien  as  to  any  unsatisfied  part  of  the 
judgment  or  debt.  Yetler  v.  Fitts  (1887),  113  Ind.  34. 
This  is  upon  the  theory  that  the  purchaser  at  such  sale  is 
a  hona  fide  purchaser  for  value.  Where  a  vendor  prosecutes 
his  action  at  law  for  the  collection  of  unpaid  purchase 
money,  and  causes  an  a^ecution  to  issue  on  the  judgment 
thus  obtained,  and  sells  the  land,  he  thereby  will  have 
waived  his  lien.  Yetter  v.  Fitts,  supra;  2  Jones,  Liens  (2d 
ed.),  §1076.  "A  vendor's  lien,  having  once  attached,  can 
only  be  defeated  by  tlie  voluntary  act  of  the  holder  thereof, 
unless  the  rights  of  innocent  purchasers,  without  notice,  in- 
tearvena"     Yetter  v.  Fitts,  supra. 

5.  In  the  case  at  bar  it  is  averred  that  appellant  Sarah 
R.  Borror  knew  when  she  accepted  the  conveyance  that  the 
purchase  money  for  the  real  estate  was  unpaid;  "that  she 
paid  no  consideration  for  such  conveyance."  As  to  the 
question  now  under  consideration,  these  averments  are  to 
be  taken  as  true,  and,  being  true,  the  proposition  to  be  de- 
cided is  precisely  tlie  same  as  if  the  controversy  here  was 
between  Isaac  Borror  and  appellee.  *^A  purchaser  with  no- 
tice, or  one  who  has  paid  nothing,  is  not  regarded  as  a  pur- 
chaser in  law,  and  the  lien  will  prevail  against  him."  2 
Jones,  Liens  (2d  ed.),  §1070;  Petry  v.  Ambrosher,  supra. 

6.  A  redemption  of  the  land  vacated  the  sale,  vesting 
the  title  again  in  Isaac  Borror.  Had  he  redeemed  by  pay- 
ing the  purchaser  of  the  land  at  the  decretal  sale,  appellee 
could  have  had  the  land  resold  to  satisfy  his  lien  (Todd  v. 
Oglebay  (1902),  158  Ind.  595)  ;  but  by  an  arrangement 
between  the  parties,  as  averred  by  appellee,  he  w^aived  his 
lien  only  to  the  extent  of  the  Clayton  mortgage,  and,  instead 
of  a  waiver  of  record  to  that  extent,  and  a  resale  subject  to 
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the  Clayton  mortgage,  he  accepted  the  notes  in  suit  as  evi- 
dence of  the  purchase-money  debt,  and  released  the  judg- 
ment of  record,  with  the  promise  from  Isaac  Borror  and 
agreement  that  such  release  and  acceptance  of  the  new  notes 
should  not  affect  his  lien,  but  such  lien  should  continue,  and 
the  notes  should  be  regarded  and  treated  as  evidence  of 
unpaid  purchase  money  for  the  real  estate  in  question. 
^\^lile  it  can  not  be  successfully  contended  that  any  promise 
or  agreement  alone,  between  the  parties,  will  authorize  the 
court  to  say  a  lien  by  implication  of  law  attaches  to  the  real 
estate,  yet  such  promise  or  agreement  may  be  considered  by 
the  court,  with  all  the  other  circumstances  connected  with 
tlij3  particular  transaction,  in  determining  the  real  inten- 
tion of  the  parties  regarding  the  lien.  Dwenger  v.  Brani- 
gan,  supra. 

7.  Appellant  insists  that  the  lien  was  merged  in  the 
judgment,  and  a  release  of  the  judgment  released  the  lien. 
We  can  not  agree  to  this  proposition.  Under  the  averments 
of  the  complaint,  every  act  of  appellee  in  this  matter  has 
been  along  the  line  of  holding  to  his  vendor's  lien.  Mergers 
are  not  favored,  and  courts  will  not  permit  a  mei^er  when 
injustice  will  likely  result,  "although  all  the  essential  ele- 
ments of  a  technical  merger  combine  in  the  particular  case." 
Evansville  G as-Light  Co,  v.  State,  ex  rel.  (1881),  73  Ind. 
219,  38  Am.  Rep.  129.  "Equity  will  preserve  the  lien  to 
prevent  injustice."  Anderson  v.  Anderson  (1891),  129 
Ind.  573,  28  Am.  St.  211. 

8.  In  the  case  at  bar,  to  hold  that  appellee's  lien  merged 
in  the  judgment,  regardless  of  the  intention  of  the  parties  to 
the  contrary  as  averred  in  the  complaint,  would  require  us 
to  close  our  eyes  to  every  principle  of  equity,  and  permit 
appellants  to  carry  out  the  unconscionable  act  of  taking 
appellee's  land  without  paying  the  purchase  money  therefor. 
The  demurrer  was  correctly  overruled. 

9.  Appellant  challenges  the  third  paragraph  of  complaint 
on  the  ground  that  it  does  not  state  the  value  of  the  land. 
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The  reason  for  such  an  allegation  is  that  the  court  may  be  in- 
formed prior  to  the  trial  that  plaintiff  has  a  right  to  resort 
to  the  property  for  the  payment  of  his  claim,  and  thereby 
avoid  useless  litigation.  Blair  v.  Smith  (1888),  114  Ind. 
114,  5  Am.  St  593.  In  the  case  at  bar  it  is  averred  that 
Isaac  Borror  at  the  time  of  the  conveyance  "had  not,  nor 
has  he  since,  nor  has  hex  now,  sufficient  other  property  sub- 
ject to  execution  to  pay  his  debts,  and  especially  to  pay  the 
said  amount  due  this  plaintiff.''  While  all  inferences  should 
be  construed  against  the  pleader,  yet  on  appeal,  we  are  of 
the  opinion  that  the  allegations  in  this  paragraph  sufficiently 
show  that  the  land  in  question  is  subject  to  execution.  If  it 
is  subiect  to  execution,  the^i  Isaac  Borror's  creditors  do  have 
an  interest  in  it  which  he  should  respect. 

10.  The  pleading  is  sufficient  for  the  further  reason,  as 
stated  by  Judge  Elliott  in  Sliermcui  v.  Ilogland  (1881),  73 
Ind.  472 :  "We  do  not  feel  authorized  to  reverse  the  case 
upon  the  ground  that  the  complaint  does  not  state  the  value 
of  the  propertjr,  for  the  omission  is  one  which  can  not  pos- 
sibly do  the  appellants  any  injury,  and  which  does  not 
affect  the  substantial  merits  of  the  controversv." 

11.  Appellant  further  challenges  said  third  paragraph 
on  the  ground  that  it  contains  no  allegation  that  the  convey- 
ance was  made  without  consideration.  We  answer  this  con- 
tention by  quoting  from  the  case  of  Pierce  v,  Ilower 
(1895),  142  Ind.  626:  "It  is  further  contended  that  the 
second  paragraph  is  insufficient  for  want  of  an  allegation 
that  the  conveyance  was  made  from  the  husband  to  the  wife 
without  consideration.  The  paragraph,  however,  does  al- 
lege that,  at  the  time  of  the  conveyance,  Sarah  M.  Pierce 
knew  of  the  fact  of  her  husband's  indebtedness,  and  of  his 
purpose  to  defraud  his  creditors,  and  that  she  received  the 
conveyance  with  such  knowledge  and  with  the  purpose  to 
aid  him  in  the  perpetration  of  such  fraud.  This  was  suffi- 
cient.'* A  fraudulent  conveyance,  as  between  husband  and 
wife,  where  no  consideration  is  paid,  will  be  set  aside,  al- 
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though  the  wife  had  no  notice  of  the  fraudulent  intent  of 
the  husband,     York  v.  Rockwood  (1892),  132  Ind.  358. 

12.  Errors  assigned  as  six,  seven  and  eight  may  be  con- 
sidered together,  afi  they  raise  the  question  of  the  sufficiency 
of  the  second  and  third  paragraphs  of  appellants'  answer. 
The  proposition  is,  do  these  answers  aver  facts  showing  a 
waiyer  by  appellee  of  his  lien  ?  If  he  has  fairly  waived  or 
abandoned  his  lien,  it  is  gone,  and  equity  will  not  restore  it 
Bobbins  v.  Masteller  (1897),  147  Ind.  122;  Richards  v. 
McPherson  (1881),  74  Ind.  158;  Anderson  v.  Donnell 
(1879),  66  Ind.  150.  The  taking  of  independent  or  addi- 
tional security,  or  by  the  aceptance  of  a  mortgage  on  the 
real  estate  conveyed  by  the  vendor,  will  amount  to  a  waiver. 
Anderson  v.  Donnelly  suprcu  But  the  burden  of  showing  a 
waiver  is  on  the  party  claiming  it.  It  is  insisted  that  be- 
cause the  decree  in  the  Roe  mortgage  proceeding,  in  which 
appellee  was  a  party  only  to  foreclose  his  lien  on  part  of 
the  real  estate  included  in  the  decree,  extended  the  lien  of 
appellee  to  other  real  estate,  not  conveyed  by  him,  and  to 
which  he  was  not  asserting  any  interest,  was  the  taking  of 
such  additional  security  by  appellee  as  would  thereby  waive 
his  lien.  A  court  of  general  jurisdiction  could,  by  agreement 
of  the  parties,  have  entered  such  a  decree  as  here  averred. 
Indianapolis,  etc.,  R.  Co.  v.  Sands  (1892),  133  Ind.  433. 
But  the  burden  is  on  appellants  to  aver  in  their  answers 
such  facts  as  will  amount  to  such  agreement,  or  the  fact  that 
the  parties  did  so  agree  at  the  time  the  decree  was  rendered. 
Without  such  averment  the  answer  is  defective.  Neither 
of  the  paragraphs  negatives  knowledge  on  the  part  of  appel- 
lants as  charged  in  the  complaint. 

13.  Appellants  insist  that  the  third  paragraph  of 
answer  is  good,  because,  in  addition  to  the  averments  of  the 
second,  it  avers  "that  the  foredoeure  of  the  Roe  mortgage 
and  appellee's  vendor's  lien"  being  in  one  decree,  was  there- 
fore the  decree  of  both  lien  holders,  and  authorized  one 
Bale,  which  was  the  sale  of  both,  and  the  sale  extinguished 
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both  liens.  As  we  have  said,  in  passing  on  the  complaint, 
a  sale  of  the  property  on  snch  a  decree,  and  unredeemed 
from  by  a  person  authorized  to  redeem,  would  extinguish 
the  unsatisfied  lien ;  but  in  the  case  at  bar  the  answer  avers, 
in  effect,  that  within  the  year  for  redemption  the  owner  of 
the  land  did  redeem,  by  paying  the  Roe  judgment  in  cash, 
and  postponing  payment  of  appellee^s  lien  and  judgment 
by  the  execution  of  the  notes  in  suit.  The  judgment  of  ap- 
pellee was  a  purchase-money  judgment,  and  the  fact  that  it 
was  included  in  the  same  decree  with  the  Koe  foreclosure 
did  not  impair  it  or  take  away  any  of  its  characteristics. 

If  we  regard  substance  rather  than  form,  the  fact  still  re- 
mains that  it  is  the  same  old  debt  for  purchase  money, 
whether  in  the  form  of  a  judgment,  or  evidenced  by  notes, 
and  in  either  form  it  will  be  recognized  and  preserved  by 
equity  to  prevent  injustice.  No  new  debt  was  created  by 
the  notes  in  suit,  but  the  payment  of  the  old  debt  was  post- 
poned, and  Isaac  Borror  was  thereby  enabled  to  redeem  his 
land.  The  averments  in  the  answer  do  not  overcome  the 
allegations  of  the  complaint  as  to  the  treatment  of  the  judg- 
ment, and  the  purpose  of  its  release,  as  agreed  upon  by  Isaac 
Borror  and  appellee.  lieeder  v.  Nay  (1883),  95  Ind.  164; 
*Boyd  V.  Jackson  (1882),  82  Ind.  525.  The  demurrer  to 
the  answers  was  correctly  sustained. 

14,  The  ninth  error  assigned  is  that  the  court  erred  in 
its  conclusions  of  law  on  the  special  findings  of  fact,  in  this : 
(1)  By  failing  to  find  the  value  of  the  land  conveyed  to 
appellant.  We  can  not  see  wherein  the  appellant  has  been 
damaged  by  the  court's  failure  in  this  particular,  and,  there- 
fore, where  the  failure  to  find  a  fact  does  not  affect  the  sub- 
stantial merits  of  the  controversy,  it  will  not  be  considered 
reversible  error.    Sherman  v.  Hogland,  supra. 

15.  (2)  By  failing  to  find  that  at  the  time  the  suit 
"was  comn?enoed,  as  well  as  at  the  time  the  conveyance  was 
made,  appellants'  grantor  had  no  property  subject  to  execu- 
tion.    The  court's  finding  on  this  subject  was  that  Isaac 
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'  Borror  was  on  the  date  of  the  execution  of  the  deed  to  his 
wife,  and  has  been  continuously  ever  since,  and  now  is,  in- 
solvent, ard  was  and  now  is  without  property  subject  to 
execution  sufficient  to  pay  appellee's  claim.  There  is  a  clear 
distinction  between  this  c^se  and  the  cases  cited  by  appel- 
lants on  this  point  In  the  cases  cited  by  appellants  there 
was  either  a  failure  to  aver  in  the  complaint,  or  a  failure 
upon  trial  to  find  as  a  fact,  that,  either  at  the  time  of  the 
conveyance  or  at  the  time  suit  was  commenced,  grantor  had 
no  property  subject  to,execution,  or  had  not  sufficient  prop- 
erty subject  to  execution  to  pay  his  debts.  In  the  case  at 
bar  the  findings  of  the  court  were  sufficient  Vansickle  v. 
Shenh  (1S98),  150  Ind.  413,  and  cases  cited;  Nevers  v. 
Hack  (1894),  138  Ind.  260,  46  Am.  St  380. 

16.  The  tenth  error  assigned  questions  the  ruling  of  the 
court  on  appellants'  motion  to  modify  the  judgment  and  de- 
cree by  striking  out  certain  specific  parts  or  portions  thereof. 
No  reason  for  such  modification  is  stated  in  the  motion. 
This  must  be  done.  The  trial  court  is  entitled  to  know  on 
what  grounds  the  motion  is  based,  and  be  given  an  oppor- 
tunity to  correct  the  error,  if  any ;  otherwise  it  may  be  over- 
ruled without  error.  Richetts  v.  Dorrell  (1877),  69  Ind. 
427;  Murphy  v.  Teter  (1877),  56  Ind.  545;  Hay  v.  State, 
exrel  (1877),  58  Ind.  337 ;  Poehlmann  Y.Kennedy  (1874), 
48  Cal.  201 ;  People,  ex  rel,  v.  Kipley  (1897),  167  111.  638. 

17.  '  By  the  eleventh  error  it  is  asserted  that  the  separate 
motion  of  Sarah  R.  Borror  for  a  new  trial  should  have  been 
granted.  This  motion  contains  many  reasons  in  its  sup- 
port, but  appellants'  argument  applies  only  to  the  follow- 
ing: (1)  The  decision  of  the  court  is  not  sustained  by 
sufficient  evidence;  (2)  the  findings  and  judgment  of  the 
court  are  not  sustained  bv  sufficient  evidence.  Under  the 
law  in  force  at  the  time  this  case  was  tried,  and  under  the 
decisions  of  the  Supreme  and  this  Court,  the  evidence  will 
not  be  weighed  on  appeal.  We  have  spent  mudi  time  read- 
ing the  evidence  in  this  cause,  and  while  on  some  material 
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matters  there  is  sharp  conflict,  and,  as  to  other  material 
facts,  necessary  to  support  appellee's  contention,  the  evi- 
dence is  not  strong,  yet  we  can  not  say  there  is  a  failure  of 
evidence  to  support  any  material  finding  of  fact;  and  the 
decision  and  judgment  of  the  court,  in  our  opinion,  is  sup- 
ported and  sustained  by  the  evidence. 

The  judgment  of  the  court  below  is  affirmed. 
.  Black,  J.,  concurs  in  the  result. 


Risser  et  al.  v.  Dungan  et  al. 

[No.  4,890.     Filed  October  13,  1904.     Rehearing  denied  January  4, 

1905.] 

1.  Appeal  aitd  Ebbob. — Parties  to  Issue, — Failure  to  Make  Appellees.' 
— Dismissal. — Where,  in  an  action  by  a  judgment  lienor  against  a 
prior  mortgagee,  a  subsequent  mortgagee,  several  judgment  lienors, 
the  purchaser  at  administrator's  sale  and  such  purchaser's  mortgagee, 
to  subject  certain  property  to  the  payment  of  plaintifiTs  judgment 
lien,  and  to  have  such  subsequent  mortgage  declared  an  inferior  lien 
to  such  judgment,  the  failure  to  make  such  subsequent  mortgagee  a 
party  on  appeal  is  fatal,  since  the  Appellate  Court  can  not  properly 
pass  on  an  assignment  of  errors  in  which  such  mortgagee's  interest 
is  involved,  when  such  mortgagee  is  not  before  the  court. 

From  Himtington  Circuit  Court;  James  C.  Branyan, 
Judge. 

Action  by  Melissa  Risser  against  Jesse  M.  Dungan  and 
others.  From  a  decree  in  favor  of  defendants^  the  plaintiff 
and  certain  cross-complainants  appeal.    Dismissed. 

M.  L,  Spencer  and  W.  A.  Branyan,  for  appellants. 
jB.  a,  Kaufmxm,  C.  W.  WatJcins  and  H.  C.  Morgan,  for 
appellees. 

Black,  C.  J. — A  complaint  was  filed  in  the  Wells  Circuit 
Court  by  John  I*ew  to  subject  certain  land  in  Wells  coimty 
to  the  payment  of  a  judgment  recovered  by  him  in  that 
county  against  William  Oarger,  who,  being  seized  of  the 
land  in  question  died,   intestate,   in  Huntington  county, 
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where  administration  of  his  estate  was  had,  in  the  course 
of  which  the  land  had  been  sold,  on  the  petition  of  the  ad- 
ministrator, for  the  payment  of  debts  of  the  decedent.  In 
the  ease  instituted  by  John  Lew,  the  venue  having  been 
changed  to  the  court  below,  Melissa  Risser,  one  of  the  ap- 
pellants, as  the  assignee  of  John  Lew,  was  substituted  in 
his  stead  as  the  plaintiff,  and  filed  her  amended  complaint, 
in  which  she  showed  the  recovery  of  the  judgment  above 
mentioned,  and  facts  making  it  a  lien  on  said  land,  and  the 
assignment  to  her,  and  alleged  that  it  remained  wholly  un- 
paid ;  also,  the  death  in  Huntington  county  of  the  judg- 
ment defendant,  and  the  apix)intment  of  an  administrator 
of  his  estate,  who  entered  upon  the  duties  of  the  trust, 
and  instituted  proceedings  in  the  Huntington  Circuit 
Court,  where  the  administration  was  pending,  for  the  pur- 
pose of  subjecting  the  real  estate  of  the  decedent  to  sale 
to  malie  assets  witli  which  to  pay  the  debts  and  costs  of 
administration,  alleging  in  his  petition  that  the  personal 
estate  was  about  $400,  and  that  claims  had  been  filed  and 
allowed  to  the  amount  of  $3,000,  and  making  parties  thereto 
the  heirs  at  law  of  the  decedent  and  the  Aetna  Life  Lisur- 
ance  Company,  and  showing  that  the  insurance  company 
held  a  mortgage  on  said  real  estate  which  remained  unpaid, 
and  that  four  persons  named,  made  defendants  in  said  peti- 
tion, who  were  children*  of  the  decedent,  also  held  a  mort- 
gage on  said  real  estate  junior  to  that  of  the  insurance  com- 
pany; that  such  proceedings  were  had  upon  said  petition 
that  the  court  ordered  the  real  estate  to  be  sold  to  pay  debts 
of  the  estate  generally,  and  that  no  order  was  made  direct- 
ing the  sale  of  the  land  to  be  made  free  of  liens,  and  that 
holders  of  judgments  were  not  made  parties  to  the  petition 
or  in  any  of  the  proceedings  thereunder;  that  the  judgment 
held  by  the  plaintiff  is  a  valid  and  subsisting  lien  upon  said 
real  estate ;  that,  after  the  entry  of  the  decree,  the  adminis- 
trator caused  the  land  to  be  appraised  and  advertised,  and 
sold  it  for  $2,800  to  Jesse  M,  Dungan,  who  paid  the  pur- 
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chase  price,  which,  pursuant  to  the  order  of  the  court,  the 
administrator  applied  as  follows :  $300  to  the  payment  of 
taxes,  $2,000  to  the  payment  of  said  Aetna  Life  Insurance 
Company's  mortgage,  and  thfe  balance  of  $500  upon  the 
mortgage  held  by  said  four  children  of  the  decedent, 
and  nothing  remained  for  other  purposes,  and  the  estate 
was  insolvent  and  was  settled  as  such,  and  the  adminis- 
trator paid  $10  on  the  expenses  of  the  sale,  which  was 
reported  to  the  court  and  confirmed,  and  a  deed  was 
ordered  to  be  made  to  the  purchaser,  and  accordingly 
the  administrator  conveyed  to  said  Dungan  said  real 
estate  described,  which  was  the  only  real  estate  of 
which  the  judgment  debtor  died  seized ;  that  Dungan,  made 
a  defendant  herein,  took  possession  thereof,  and  still  holds 
the  title  so  conveyed,  subject  to  the  lien  of  the  plaintiff's 
judgment,  and  refuses  to  pay  the  judgment  or  any  part 
thereof;  that  certain  persons  named  and  made  defendants 
herein  held  judgments  rendered  against  said  William  Car- 
ger  at  different  dates,  which  the  holders  claimed  to  be  liens'^ 
against  said  real  estate,  and  they  were  made  parties  de- 
fendant herein  to  answer  concerning  the  same;  that  the 
Michigan  Mutual  Life  Insurance  Company,  also  made  a 
defendant,  holds  a  mortgage  on  the  land  executed  by  de- 
fendant Dungan,  which  was  junior  and  subject  to  the  plain- 
tiff's judgment ;  that  the  said  four  children  of  the  decedent, 
named,  claim  some  interest  in  the  land  adverse  to  plaintiff's 
said  interest,  by  a  mortgage  of  later  date  than  that  at  which 
said  judgment  became  a  lien,  and  they  are  made  defendants 
in  the  case  at  bar  "that  they  be  bound  by  the  decree  to  be 
rendered  herein."  "Wherefore  j)laintiff  asks  judgment 
against  all  the  defendants,  and  a  decree  declaring  her  said 
judgment,  with  interest  and  costs,  a  general  lien  upon  the 
tract  of  land  hereinbefore  described,  and  that  she  have  a  de- 
cree of  foreclosure  of  such  lien,  and  an  order  of  sale  of  said 
land  to  pay  her  said  judgment,  without  relief  from  valua- 
tion and  appraisement  laws,  and  for  all  other  proper  relief." 
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Other  holders  of  jud^Tnents  rendered  against  decedent  in 
his  lifetime  in  Wells  county,  who  were  defendants  herein, 
filed  cross-complaints,  which  appear  in  the  record  here,  like 
that  of  the  plaintiflF.  Upon  the  averments  of  the  complaint 
and  the  cross-complaints  of  the  holders  of  judgments,  the 
moftgage  to  the  Aetna  Life  Insurance  Company  was  of 
prior  date,  and  constituted  a  lien  superior  to  all  the  judg- 
ments ;  but  the  mortgage  to  the  four  children  of  the  decedent 
was  alleged  to  be  of  later  date  than  the  judgments.  The 
defendants  Dungan  and  the  llichigan  Mutual  Life  Insur- 
ance Company  also  filed  pleadings  set  out  in  the  record,  on 
which  issues  were  formed.  Said  four  children  of  the  de- 
cedent, mortgagees,  also  appeared  in  the  action,  but  their 
pleadings  are  not  in  the  record. 

The  cause  was  tried  by  the  court,  and  a  special  finding 
was  made,  on  which  judgment  was  rendered.  A  number 
of  the  parties  holding  judgments,  the  liens  of  which  they 
sought  by  their  complaints  to  foreclose  against  the  land, 
have  appealed,  making  the  defendants  Jesse  M.  Dungan 
and  the  Michigan  Mutual  Life  Insurance  Company  alone 
appellees,  and  assigning  error  in  certain  of  the  conclusions 
of  law  stated  by  the  court,  among  which  was  one  in  which 
the  court  concluded  that  before  any  of  the  parties  seeking  to 
revive  their  judgments  against  the  land  should  have  any 
relief  against  the  defendant  Dungan,  such  party  should  be 
bound  in  this  suit  by  the  payment  of  the  amount  of  the 
mortgage  to  the  Aetna  Life  Insurance  Company,  which  the 
finding  of  facts  showed  to  have  been  paid  in  full  out  of  the 
proceeds  of  the  sale;  also  the  amount  of  the  taxes  found  to 
have  been  paid ;  also  the  amount  of  the  mortgage  to  the  four 
children  of  the  decedent,  of  which  the  finding  showed  that 
but  a  comparatively  small  i)ortion  had  been  paid. 

1.  The  Aetna  Life  Insurance  Company  was  not  a  party, 
nor  was  a  personal  representative  of  the  decedent  a  party, 
and  none  of  the  heirs  at  law  of  the  decedent  as  such  were 
made  parties,  though  four  of  his  children,  as  mortgagees, 
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were  parties,  as  before  stated.  No  question  was  made  in  the 
court  below  as  to  who  should  be  made  parties.  It  is  mani- 
fest that  the  parties  seeking  to  enforce  payment  of  the  judg- 
ments, against  whom  judgments  were  rendered  herein,  who 
have  assigned  errors  here  against  the  defendants  Dungan 
and  the  Michigan  Mutual  Life  Insurance  Company,  sought 
relief  against  the  four  children  of  the  decedent  as  mort- 
gagees, whose  mortgage  the  holders  of  the  judgment  liens 
sought  to  subordinate  to  such  liens,  the  question  of  priority 
as  to  that  mortgage  and  such  judgment  liens  not  having 
been  determined  in  the  proceeding  of  the  administrator  for 
the  sale  of  the  land,  to  which  the  holders  of  the  judgment 
liens  were  not  parties.  We  can  not  properly  pass  upon  an 
assignment  of  error  to  which  those  mortgagees  are  not  par- 
ties, and  in  which  their  interests  are  involved. 
Therefore  the  appeal  is  dismissed. 


SouTHEKN  Railway  Company  v.  Davis, 

Administrator. 

[No.  5,076.     Filed  January  5,  1905.] 

1.  Pleading. — Contributory  Negligence. — Effect  of  Allegation  of  Free- 
dom from,  in  Complaint. — An  allegation  of  freedom  from  contributory 
fault  in  a  complaint,  since  the  taking  effect  of  the  act  of  1899  (Acts 
1899,  p.  58),  adds  nothing  to  such  complaint,  the  burden  of  showing 
such  being  on  the  defendant,    p.  378. 

2.  Railroads. — Highway  Crossing. — Burden  of  Proof. — Due  Care. — 
The  act  of  1899  (Acts  1899,  p.  58)  does  not  change  the  legal  require- 
ments as  to  the  care  of  a  traveler  in  crossing  a  railroad,  nor  does 
it  change  the  rule  that  the  traveler  is  presumed  to  see  what  he  could 
have  seen  and  to  hear  what  he  could  have  heard,    p.  381. 

3.  Same. — Highway  Crossing. — Death  by  Wrongful  Act. — Contribu- 
tory Negligence. — Interrogatories. — Where  the  answers  to  interroga- 
tories show  that  the  decedent  could  have  seen  the  approach  of  the 
train  which  killed  her,  in  ample  time  to  avoid  any  danger  of  colliding 
with  it,  if  she  had  looked,  and  that  she  did  not  look  to  see  whether 
the  train  was  approaching  while  she  walked  nearly  100  feet  to  the 
track,  such  facts  constitute  such  contributory  negligence  as  will  avofd 
{iny  recovery  of  damages  on  account  p^  defendant's  negligence,    p.  382. 
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From  Crawford  Circiiit  Court;  C.  W.  Cooh,  Judge. 

Action  by  Jajcob  W.  Davis,  as  administrator  of  the  es- 
tate of  Mary  E.  Davis,  deceased,  against  the  Southern 
Railway  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

A,  P.  Humphrey,  J.  D.  Welman,  Jerry  L.  Suddarth,  C. 
L.  Jewett  and  H.  E.  Jewett,  for  appellant. 

Major  W.  Funk,  John  H.  Weathers  and  William  Ridley, 
for  appellea 

Wiley,  J. — ^Appellee's  decedent  was  killed  at  a  grade 
crossing  by  coming  in  contact  with  a  moving  train  on  appel- 
lant's railroad,  and  this  action  was  prosecuted  to  a  success- 
ful termination  in  the  court  below  to  recover  for  damages 
resulting  therefrom.  The  complaint  was  in  one  paragraph, 
to  which  an  answer  in  general  denial  was  filed.  The  cause 
was  tried  by  jury,  resulting  in  a  general  verdict  assessing 
damages  at  $250,  and  with  the  general  verdict  the  jury 
found  specially  by  answering  interrogatories  submitted  to 
them. 

•  Appellant  moved  for  a  judgment  on  the  answers  to  in- 
terrogatories notwithstanding  the  general  verdict,  which  mo- 
tion was  overruled,  and  the  overruling  of  that  motion  is  the 
only  error  assigned.  The  facts  stated  in  the  complaint  are 
sufficient  to  charge  appellant  with  actionable  negligence,  and 
by  the  general  verdict  the  jury  determined  that  question 
against  it. 

1,  .The  complaint  also  pleads  certain  facts  bearing  upon 
the  conduct  of  the  decedent  immediately  preceding  her  death 
in  her  attempt  to  cross  appellant's  tracks,  and  avers  that 
she  was  using  due  care,  and  was  without  fault.  Since  the 
passage  of  the  act  of  1899  (Acts  1899,  p.  68,  §1,  §359a 
Bums  1901),  in  actions  of  this  character,  a  plaintiff  is  not 
required  to  allege  or  prove  the  want  of  contributory  negli- 
gence on  his  or  her  part,  nor  on  the  part  of  the  person  for 
\ybose  injury  or  death  the  action  may  be  brought.     It  foV 
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lows  from  the  provisions  of  the  statute  that  the  allegation 
that  the  decedent  was  free  from  fault,  and  in  no  manner 
contributed  to  her  death,  adds  no  force  to  the  complaint.  In 
such  case  the  statute  lays  the  burden  upon  the  defendant  of 
proving  contributory  negligence  as  a  matter  of  defense. 

By  its  general  verdict,  the  jury  found  that  appellant  had 
not  proved  contributory  negligence,  and  reached  the  con- 
clusion that  the  decedent  was  free  from  fault.  It  was  only 
upon  this  theory  that  the  general  verdict  could  be  based. 
Hence  by  the  general  verdict  we  find  the  two  vital  issues  in 
the  case  resolved  against  appellant:  (a)  That  appellant 
was  guilty  of  the  negligence  charged,  and  (b)  that  the  de- 
cedent was  free  from  fault.  This  finding  must  stand  unless 
the  answers  to  interrogatories  are  in  irreconcilable'^conflict 
with  one  or  both  of  the  issues  thus  determined  by  the  gen- 
eral verdict. 

The  question  presented  by  overruling  the  motion  for  judg- 
ment on  the  answers  to  interrogatories  is  not  a  difficult  one, 
as  wdll  appear  by  the  facts  exhibited  by  the  answers  to  in- 
terrogatories. The  material  facts  disclosed  by  the  answers 
may  be  fairly  and  briefly  stated  as  follows :  At  the  time 
of  her  death  decedent  was  fifty-five  years  old,  was  in  good 
health,  and  possessed  good  hearing  and  eyesight.  She  had 
for  nine  years  lived  near  the  Fredericksbui^  and  Corydon 
road,  which  was  a  public  highway,  about  a  mile  south  of  the 
railway  crossing  where  she  met  her  death,  and  during  all 
these  nine  years  she  had  passed  over  the  crossing  once  or 
twice  a  week,  and  was  familiar  with  it  and  its  surround- 
ings. The  public  highway  referred  to  runs  north  and  south, 
and  intersects  with  appellant's  main  track  and  side-track, 
which  run  east  and  west  at  right  angles.  The  crossing 
formed  by  the  intersection  of  the  highway  and  the  railroad 
is  in  the  small  village  of  Ramsey,  and  such  village  contains 
only  seventeen  dwellings.  There  was  no  other  railroad  pass- 
ing through  Ramsey,  and  there  was  no  other  locomotive  than 
that  with  which  the  decedent  collided  at  or  near  that  point, 
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The  decedent  was  killed  on  the  12th  of  February,  1901, 
the  day  was  clear  and  cold,  and  the  wind  was  blowing  from 
the  northwest.  She  left  her  home  about  8  o'clock  in  the 
morning,  and  went  to  White's  store,  260  feet  north  of  ap- 
pellant's tracks  and  of  the  crossing  where  she  wa»  killed. 
At  this  store  she  made  some  purchases,  and  started  back 
home  on  foot  about  8 :30  o'clock,  and  w^as  carrying  a  can 
of  coal-oil  and  other  articles  purchased.  She  had  her  neck 
and  ears  heavily  wrapped  to  protect  them  from  the  cold. 
When  she  left  White's  store  to  start  home  she  walked  down 
the  street  about  152  feet  to  a  place  known  as  "Stierstetter's 
comer,"  where  another  store  was  located,  ninety-eight  feet 
from  the  railroad  crossing.  At  this  point,  by  looking  east, 
she  could  have  seen  the  approaching  train  for  a  distance  of 
over  1,500  feet.  She  passed  down  to  the  crossing  in  a  rapid 
walk,  crossed  over  the  side-track  onto  the  main  track,  and 
was  struck  by  the  locomotive  just  as  she  was  stepping  over 
the  south  rail  of  the  main  track — that  being  the  rail  farthest 
from  the  place  where  she  entered  the  crossing.  The  whistle 
on  the. locomotive  was  blown  so  loud  that  it  was  heard  by  a 
man  about  a  mile  from  the  village.  If  the  decedent  had 
stopped  and  listened  for  the  approaching  train,  she  could 
have  heard  it,  unless  prevented  by  the  muffling  of  her  ears. 
From  the  time  she  left  Stierstetter's  comer  until  she  went 
upon  the  railroad  track  she  did  not  stop  and  listen.  Before 
going  upon  the  main  track,  if  she  had  looked  east,  she  could 
have  seen  the  approaching  train  in  time  to  have  avoided  in- 
jury. From  the  time  she  left  Stierstetter's  comer  imtil 
the  moment  she  was  struck  by  the  locomotive,  she  did  not,  at 
any  time,  look  toward  the  approaching  train. 

By  the  answers  to  interrogatories  the  question  of  appel- 
lant's negligence  is  eliminated  so  far  as  that  question  was 
determined  by  the  general  verdict,  for  there  are  no  facts 
foimd  that  are  irreconcilable  with  the  general  verdict  as 
affecting  appellant's  negligence  as  charged.  We  need,  there- 
fore, ^ve  no  further  heed  to  that  issue,     As  to  the  other 
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issue — tliat  of  the  decedent's  negligence  contributing  to  her 
death — the  facts  specially  found  show  that  she  did  not  ob- 
serve the  legal  requirements  as  to  the  care  she  was  bound  to 
use  before  going  into  a  place  of  danger,  and  such  findings 
contradict  the  general  verdict  on  that  issue,  and  are  in  irrec- 
oncilable conflict  with  it.  Under  such  circumstances  the 
rule  is  uniform  in  this  State  that  the  facts  specially  found 
will  control,  and  the  general  verdict  must  yield  thereto. 

2.  The  act  of  1899,  supra,  does  not  abate  the  legal  re- 
quirements as  to  the  care  a  traveler  crossing  a  railroad  track 
must  use,  and  it  does  not  change  the  rule  that  it  is  presumed 
that  the  traveler  saw  and  heard  or  was  heedless  of  that  which 
an  ordinarily  prudent  person  ought  to  have  taken  notice  of. 
It  is  the  rule  in  this  jurisdiction  that  a  grade  crossing,  to  a 
person  acquainted  with  its  existence  and  surroundings, 
and  who  is  about  to  pass  on  it,  is  a  warning  of  danger,  and, 
as  a  result,  the  law  has  marked  out  the  quantum  of  care  that 
should  be  observed.  Malott  v.  Hawkins  (1902),  159  Ind. 
127.  There  are  many  statements  in  the  decided  cases  to  the 
effect  that,  under  such  circumstances,  the  traveler  who  in- 
tends to  cross  a  railroad  track  at  a  highway  crossing  must 
look  and  listen.  Cincinnati,  etc,  B,  Co.  v.  Howard  (1890), 
124  Ind.  280,  8  L.  R.  A.  593,  19  Am-  St.  96;  Louisville, 
etc.,  R.  Co.  V.  Stommel  (1890),  126  Ind.  35;  Smith  v. 
Wabash  R.  Co.  (1894),  141  Ind.  92;  Engrer  v.  Ohio,  etc., 
R.  Co.  (1895),  142  Ind.  618;  Pittsburgh,  etc.,  R.  Co.  v. 
Fraze  (1898),  150  Ind.  576,  65  Am.  St  377.  This  rule 
especially  applies  to  a  case  of  the  character  we  are  consider- 
ing. Exceptional  circumstances  may  also  require  the  trav- 
eler to  stop  before  entering  upon  the  crossing,  although  this 
proposition  generally  presents  itself  as  a  mixed  question  of 
law  and  fact  Malott  v.  Hawkins,  supra;  3  Elliott,  Rail- 
roads, §1167;  Cincinnati,  etc.,  R.  Co.  v.  Howard,  supra; 
Chicago,  etc.,  R.  Co.  v.  Tliomas  (1900),  155  Ind.  634. 

As  a  correlative  of  the  propostion  that  the  traveler  must 
look  and  listen,  it  results  that  the  law  will  assume  that  he 
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actually  saw  what  he  could  have  seen  if  he  had  looked,  and 
heard  what  he  could  have  heard  if  he  had  listened.  MaloH 
T.  Hawkins,  supra;  Pittsburgh,  etc.,  li.  Co.  v.  Fraze,  supra. 
These  rules  of  law  laid  upon  the  decedent  the  duty  of  look- 
ing and  listening  for.  the  approaching  train  Before  casting 
herself  into  a  place  of  known  danger. 

3.  The  facts  specially  found  show,  without  conflict,  that 
she  wholly  disregarded  the  requirements  of  the  law  of  trav- 
elers about  to  cross  a  railroad  at  a  highway  crossing.  We 
are  brought  face  to  face,  by  the  answers  to  interrogatories, 
with  two  facts  which  affirmatively  show  that  the  deced^it 
was  guilty  of  contributory  negligence,  namely  (a)  that  she 
could  have  seen  the  approaching  train  in  ample  time  to 
have  avoided  colliding  with  it,  and  (b)  that  she  did  not  look 
to  see  if  a  train  was  approaching,  while  she  walked  a  dis- 
tance of  nearly  one  hundred  feet,  immediately  before  enter- 
ing upon  the  tracks.  These  facts  can  not,  upon  any  reason- 
able hypothesis,  be  reconciled  with  the  general  verdict, 
whereby  the  jury  found  she  was  free  from  contributory 
n^ligence.  Two  essential  elements  of  contributory  negli- 
gence are  want  of  ordinary  care  by  the  injured  party,  and  a 
causal  connection  between  sucli  want  of  care  and  the  injury. 
Salem-Bedford  Stone  Co.  v.  O'Brien  .(1894),  12  Ind.  App. 
217.  The  facts  specially  found  show  that  the  decedent  did 
not  use  ordinary  care,  and  that  her  failure  to  do  so  was 
the  proximate  cause  of  the  accident.  A  person  must  use 
his  own  faculties  so  as  to  avoid  danger,  if  he  can  reasonably 
avoid  it;  and  the  failure  to  do  so,  if  it  contributes  proxi- 
mately to  his  injury,  will  prevent  a  recovery  for  resulting 
injuries.  Salem-Bedford  Stone  Co.  v.  O'Brien,  supra.  It 
is  needless  to  multiply  authorities  in  support  of  the  rules  of 
law  we  have  been  considering.  As  the  answers  to  interroga- 
tories show  that  the  decedent  was  guilty  of  contributory 
negligence,  they  are  in  irreconcilable  conflict  with  the  gen- 
eral verdict  on  that  issue,  and  hence  the  general  verdict 
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must  yield  to  the  more  potent  force  of  the  facts  specially 
fotuid. 

Judgment  reversed,  and  the  trial  court  is  directed  to  sus- 
tain appellant^s  motion,  for  judgment  on  the  answers  to 
interrogatories. 


Leonard  v.  Whetstone  et  al. 

[No.  4,499.     Filed  October  6,  1903.     Appeal  to  Supreme  Ck>urt  dis- 
missed January  5,  1905.] 

1.  Contracts. — Marriage, — Advice  of  Parents. — TAahility. — A  parent 
has  the  right  to  advise  a  child  in  reference  to  a  marriage  contract, 
and  also  to  advise  the  breach  of  a  contract  of  marriage  when  such 
I>arent  thinks  the  marriage  should  not  be  conjsummated.    p.  386. 

2.  Sake. — Mtirriage. — Malicious  Interference  hy  Third  Party, — Lia- 
hility. — Where  a  third  person  by  false  and  slanderous  statements  pro- 
cures the  breach  of  a  contract  of  marriage,  such  third  person  can  not 
be  sued  for  causing  a  breach  of  such  contract,  but  may,  for  such 
slander  or  libel,    p.  386. 

3.  Same. — Marriage, — Advice  hy  Parents, — Right  of  Action, — ^Though 
a  parent's  advice  may  result  in  a  child's  breach  of  a  contract  of 
marriage,  still,  the  giving  of  such  advice  is  not  actionable,    p.  387. 

4.  Same. — Marriage. — Malicious  Interference. — Privilege. — Where  de- 
fendants' son  had  contracted  to  marry  plaintiff,  and  the  defendants, 
father  and  mother,  conspired  to  wrong  plaintiff  and  maliciously  per- 
suaded, conmianded  and  hired  said  son  to  break  such  contract,  and 
threatened  such  son  that  if  he  did  marry  the  plaintiff  they  would 
drive  him  from  home,  disown  and  disinherit  him,  and  that  they  paid 
a  third  party  a  large  sum  of  money  to  take  such  son  away  where 
plaintiff  could  not  see  nor  communicate  with  him,  and  that  they 
falsely  charged  plaintiff  with  being  unchaste  and  with  suffering  an 
abortion,  and  at  the  time  of  the  doing  of  these  things  they  knew 
that  such  son  had  kept  her  company  for  three  years  without  any 
complaint  on  their  part,  and  had  engaged  to  marry  her,  and  under  such 
promise  had  seduced  her,  and  that  a  child  had  been  bprn  to  him  and 
her,  such  acts  are  not  sufficient  to  constitute  a  liability  in  plaintiff's 
favor  against  such  parents,  such  acts  being  protected  by  an  absolute 
privilege  of  the  law.    p.  387. 

From  Tipton  Circuit  Court ;  Walter  W.  Mount,  Judge. 
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Action  by  Dolla  Leonard  against  John  Whetstone  and 
wife.  From  a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed, 

Oeorge  Shirts,  W.  R.  Fertig,  John  E.  Oarver  and  Dan 
Waugh,  for  appellant. 

8.  D.  StuoA-t,  C.  0.  Reagan,  J.  M.  Fippen  and  /.  M. 
Purvis,  for  appellees. 

Henley,  J.-In  Uiis  appeal  error  is  properly  assigned, 
presenting  the  questions  arising  out  of  the  action  of  the 
trial  court  in  sustaining  the  demurrer  of  appellees  to  the 
two  paragraphs  of  complaint  filed  by  appellant. 

Each  paragraph  of  the  complaint  seeks  to  recover  dam- 
ages from  appellees  for  injuries  sustained  by  appellant  by 
reason  of  the  alleged  wrongful  acts  of  appellees  in  procuring 
their  son  to  cancel  and  break  a  marriage  contract  existing 
between  him  and  appellant,  the  said  son  having  at  the  time 
seduced  appellant  and  begotten  her  with  child.  The  aver- 
ments of  the  first  paragraph  of  complaint  are  briefly  as  fol- 
lows: That  appellees  are  possessed  of  a  large  amount  of 
property.;  that  the  families  of  appellant  and  appellees  re- 
sided in  the  same  neighborhood,  and  were  intimately  ac- 
quainted, and  of  equal  social  standing ;  that  the  son  of  ap- 
pellees was  a  young  man  of  intelligence  and  fine  address, 
and  was  in  every  way  fitted  to  be  the  husband  of  appellant ; 
that  said  son,  with  the  knowledge  and  consent  of  appellees, 
for  three  years  was  appellant's  suitor,  and  was  often  at  her 
home  and  with  her  in  public ;  that  he  won  her  love,  and  they 
became  engaged  to  be  married,  and  that,  under  such  promise 
to  marry,  said  son  seduced  appellant  and  begot  her  with 
child ;  that  appellees  knew  these  facts  before  they  committed 
the  allied  wrongful  acts.  It  is  further  alleged  that  appel- 
lant was  in  every  way  fit  and  competent  to  become  the  wife 
of  said  son,  and  that,  being  pregnant  by  him,  she  requested 
him  to  marry  her  at  once,  in  order  to  protect  her  good  name ; 
that  said  son  agreed  so  to  do,  and  applied  for  a  license  to 
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marry  her;  that  appellees  learned  of  said  facts,  and  con- 
spired together  to  wrong  the  appellant  and  to  prevent  the 
marriage  by  maliciously  persuading,  commanding  and  hir- 
ing their  said  son  not  to  marry  appellant,  and  to  violate  his 
said  marriage  contract ;  that  appellees  falsely  stated  to  the 
clerk  of  the  circuit  court  that  their  said  son  was  a  minor,  and 
commanded  the  clerk  not  to  issue  the  marriage  license,  and, 
further,"  to  cause  said  marriage  contract  to  be  broken,  they 
told  their  said  son  that  if  he  married  appellant  they  would 
drive  him  from  home,  disown  and  disinherit  him ;  that  ap- 
pellees hired  another  person  to  take  said  son  to  parts  un- 
known, and  paid  said  son  large  sums  of  money  to  remain 
away,  so  that  appellant  could  not  communicate  with 
him;  that,  by  reason  of.  said  acts  and  words  of 
appellees,  the  said  son  refused  to  marry  appellant; 
that  thereupon  appellant  sued  the  said  son  for  breach 
of  said  marriage  contract  and  for  seduction,  and 
recovered  a  judgment  against  him  for  $5,000;  that  no 
execution  has  been  issued  on  said  judgment,  and  that  the 
same  is  unpaid  and  uncollectible ;  that  the  appellant,  on  ac- 
count of  said  promise  to  marry,  made  preparations  therefor, 
and  denied  herself  the  society  anxl  attentions  of  other  young 
men ;  that,  but  for  the  wrongful  and  malicious  acts  of  appel- 
lees, their  said  son  would  have  married  appellant,  and  con- 
tinued to  love  and  respect  her.  The  further  allegation  is 
made  that,  at  the  time  this  action  was  commenced,  appellant 
had  become  the  mother  of  the  child  begotten  as  aforesaid, 
and  that  by  the  acts  of  appellees  she  had  been  damaged  in 
the  sum  of  $10,000. 

Counsel  for  appellant,  in  their  brief,  say:  "The  second 
paragraph  is  like  the  first,  except  that  it  alleges  as  addi- 
tional means  used  by  appellees  to  prevent  the  marriage  that 
they  spoke  to  their  son  certain  false  and  slanderous  words 
of  and  concerning  appellant,  imputing  to  her  the  sin  of 
whoredom  and  the  crime  of  abortion."  It  will  thus  be  seen 
Vol.  34—25 
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that  both  paragraphs  of  the  complaint  a^re  drawn  upon  the 
theory  that  appellees  are  liable  in  damages  to  appellant  by 
causing  their  son  to  refuse  to  carry  out  his  promise  to  marry 
through  and  by  reason  of  the  acts  in  the  complaint  alleged 
to  have  been  done  and  committed  by  them.  It  also  clearly 
appears  in  each  paragraph  of  the  complaint  that  the  action 
commenced  by  appellant  against  John  W.  Whetstone,  the 
son  of  appellees,  in  which  action  she  recovered  judgment  for 
$5,000,  was  for  the  breach  of  the  marriage  contract,  and  that 
the  seduction  was  alleged  therein  only  for  the  purpose  of 
aggravating  the  damages.  In  other  words,  it  appears  that 
appellant  elected  to  prosecute  her  action  against  the  son  ex 
contractu.  The  proximate  cause  of  the  damages  recovered 
by  her,  and  represented  by  the  judgment,  was  the  breach  of 
the  marriage  contract,  and  not  the  seduction.  The  rule  ap- 
plicable to  joint  trespassers,  as  stated  in  Fleming  v.  McDonr 
aid  (1876),  50  Ind.  278,  19  Am.  Rep.  711,  is,  therefore, 
not  in  point  here. 

1.  We  can  not  hold  other  than  that  a  parent  has  a  per- 
fect right  to  advise  the  child  whether  he  or  she  shall  enter 
into  a  contract  of  such  importancx?  as  one  of  marriage.  Nor 
should  parents'  advice  be  withheld  from  a  child  where  an 
agreement  to  marry  has  been  made,  and,  in  the  judgment  of 
the  parents  of  either  of  the  contracting  parties,  the  union 
ought  not  to  take  place. 

Judge  Cooley,  in  his  work  on  Torts  (2d  ed.),  p.  277, 
says :  "The  prevention  of  a  marriage  by  the  interference  of 
a  third  person  can  not,  in  general,  in  itself,  be  a  legal  wrong. 
Thus  if  one,  by  solicitations,  or  by  the  arts  of  ridicule  or 
otherwise,  shall  induce  one  to  break  off  an  existing  contract 
of  marriage,  no  action  will  lie  for  it,  however  contemptible 
and  blamable  may  be  the  conduct." 

2.  But  if  a  person  is  induced  to  refuse  to  comply  with 
his  agreement  to  marry  by  false  and  slanderous  charges 
made  against  the  other  party  to  the  agreement  by  a  third 
person,  the  action  is  not  against  the  third  person  for  causing 
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a  breach  of  tlie  contract,  but  for  slander  or  libel,  as  the  case 
might  be. 

3.  Appellees'  advice  may  have  induced  their  son  to  re- 
fuse to  perform  his  contract  to  marry  appellant.  This  was 
not  an  actionable  wrong  upon  the  part  of  appellees.  If  the 
son  was  of  legal  age,  he  had  a  right  to  refuse  to  act  upon  the 
advice  given.  lie  was  not  advised  to  commit  the  crime  of 
seduction,  nor  does  the  complaint  so  chaise. 

4.  ?feither  paragraph  of  the  complaint,  imder  the  ac- 
knowledged theory  of  the  pleader,  states  a  cause  of  action. 
The  demurrer  was  properly  sustained  to  both  paragraphs. 

Judgment  affirmed. 


Fire  Association  of  Philadelphia  v.  Yeagley. 

I  No.  4J60.    Filed  January  5,  1905.1 

1.  INSUR.VI7CE. — Personal  Property. — Encumbrance. — Waiver. — ^Where 
the  agent  of  an  Insurance  company  writes  a  fire  policy  on  a  stock  of 
goods,  knowing  that  such  stock  is  encumbered  by  a  chattel  mortgage, 
and  such  company  receives  and  retains  the  premium,  such  policy  is 
valid,  and  there  is  a  waiver  of  the  provision  in  such  policy  render- 
ing the  insurance  void  in  case  of  encumbrance,  unless  stipulated  in 
the  policy,  and  this  is  true  regardless  of  the  fact  that  such  policy 
contains  a  further  provision  that  the  underwriting  agent  had  no 
power  to  alter,  modify  or  waive  any  provisions  in  such  policy  and 
that  no  claim  could  be  made  by  assured  unless  such  provision  was 
indcMTsed  on  the  policy,     p.  390. 

2.  Tbial. — Interrogatories. — Conclusion. — Refusal  to  Suhmit. — In  an 
action  on  a  fire  policy,  it  is  not  error  to  refuse  to  submit  to  the  jury 
the  interrogatory  "did  the  defendant's  local  agent  have  auth<^ity  as 
such  agent  to  consent  to  encumbrances  on  the  proi)erty  described  in 
the  policy,  otherwise  than  by  agreement  indorsed  on  said  policy  or 
added  thereto,"  since  such  interrogatory  calls  for  a  legal  conclusion, 
and  does  not  ask  the  jury  for  a  '^particular  question  of  fact"  ajB  re- 
quired by  statute.    §555  Burns  1901,  Acts  1897,  p.  128.    p.  390. 

3.  Same. — Fire  Policy. — Encumbrance. — Proofs  of  Loss. — Waiver. — 
Sufficiency  of  Evidence. — Where  it  is  shown  by  the  evidence  that  the 
assured  took  out  a  |2,000  fire  policy  with  the  insurer's  agent  on 
July  16,  1900,  and  it  was  made  payable  primarily  to  a  mortgagee; 
that  about  the  middle  of  May,  1001,  plaintiff  asked  for  |1,000  addi- 
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tioual,  the  agent  sending  it  and  stating  that  H:he  mortgage  did  not 
make  any  difference;  on  June  26,  1901,  plaintiff  canceled  a  $3,000 
policy  with  another  company  and  asked  defendant's  agent  to  write 
another,  which  was  done;  on  July  2,  1901,  plaintiff  acknowledged 
receipt  of  such  policy,  and  asked  such  agent  to  renew  the  policy  ex- 
piring on  the  16th,  which  was  done,  and  the  premium  paid ;  on  June 
27,  1900,  plaintiff  executed  a  mortgage  on  such  property  and  on 
April  11,  1901,  plaintiff  executed  another,  and  some  of  the  debts  se- 
cured thereby  were  unpaid ;  a  fire  occurred  February  17,  1902 ;  the 
loss  was  $S,000-$8,500  and  insurance  $6,000;  notice  of  loss  was 
given  to  the  company  and  duplicate  proofs  were  given  to  the  local 
agent,  who  sent  them  either  to  the  company  or  to  the  state  agent, 
such  evidence  shows  that  defendant  knew  of  the  mortgage  when  the 
policy  was  issued  and  premium  paid,  and  also  shows  a  compliance 
with  the  policy  in  furnishing  proofs  of  loss.    p.  391. 

4.  Evidence.' — Insurance, — Denial  of  Liahility, — Waiver  of  Proofs. — 
Issues. — Where,  in  an  action  on  a  fire  policy,  the  plaintiff  was  per- 
mitted to  prove  that  defendant's  adjuster  denied  all  liability  on  the 
policy,  such  was  not  reversible  error,  although  the  pleadings  did  not 
tender  such  an  issue,  and  though  from  the  pleadings  it  could  not  be 
told  upon  what  ground  such  liability  was  denied,    p.  392. 

5.  Same. — Insurance. — Former  Policy. — Renewal. — Where  it  is  con- 
tended by  plaintiff  that  a  fire  policy  sued  on  was  a  renewal  of  a  for- 
mer policy  which  contained  a  mortgage  clause,  it  was  proper  to  per- 
mit the  introduction  in  evidence  of  such  former  policy,  though  the 
latter  policy  contained  no  mortgage  provision,    p.  393. 

From  Miami  Circuit  Court ;  Joseph  N.  Tillettj  Judge. 

\     

Action  by  Daniel  W.  Yeagley  against  the  Fire  Associa- 
tion of  Philadelphia.  From  a  judgment  for  plaintiif, 
defendant  appeals.    Affirmed. 

Smiley  N.  Chambers,  Samuel  0.  Pickens ,  Charles  W. 
Moores  and  James  F.  Stutesman,  for  appellant. 

J.  T.  Cox,  E.  T.  Reasoner  and  /.  W.  O'Hara,  for  appel- 
lee. 

Robinson,  P.  J. — Suit  by  appellee  on  a  piblicy  of  fire  in- 
surance upon  a  stock  of  goods.  The  jury  returned  a  gen- 
eral verdict  for  appellee,  and,  over  appellant's  motions  for 
judgment  on  answers  to  interrogatories  and  for  a  new  trial, 
judgment  Was  rendered  in  appellee's  favor. 

Errors  are  assigned  (1)  upon  the  court's  refusal  to  strike 
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out  portions  of  the  second  paragraph  of  reply  to  the  second 
paragraph  of  answer;  (2)  overruling  a  demurrer  to  the  sec- 
ond paragraph  of  reply  to  the  second  pargaraph  of  answer ; 
(3)  overruling  a  demurrer  to  the  third  and  fourth  para- 
graphs of  reply,  respectively,  to  the  second  paragraph  of 
answer ;  (4)  refusing  to  submit  to  the  jury  a  certain  inter- 
rogatory; (5)  overruling  appellant's  motion  for  judgment 
on  the  answers  to  interrogatories;  and  (6),  overruling  the 
motion  for  a  new  trial     . 

The  complaint  avers  appellee's  ownership  of  the  stock  of 
goods,  issuing  of  the  policy  (a  copy  of  which  is  an  exhibit), 
appellee's  performance  of  all  conditions,  the  loes,  and  ap- 
pellant's failure  to  pay.    Appellant  answered :    ( 1 )  Denial. 

(2)  That  the  insurance  was  void  because  the  property,  when 
the  policy  was  issued,  was  mortgaged;  the  policy  providing: 
"This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  and  added  hereto,  shall  be  void  *  ♦  * 
if  the  subject  of  insurance  be  personal  property  and  be  or 
become  encumbered  by  a  chattel  mortgage."  (3)  A  partial 
answer  alleging  other  and  concurrent  insurance — the  total 
insurance  exceeding  the  value  of  the  property — and  appel- 
lant's liability  only  for  its  proportionate  share  of  the  loss, 
as  provided  by  a  clause  in  the  policy  requiring  the  loss  to  be 
borne  pro  rata  by  all  companies  issuing  policies.  Appellee 
replied :  (1)  Denial.  (2)  That  appellant,  without  requir- 
ing any  written  application,  with  full  knowledge  of  the 
mortgage,  accepted  the  premium,  and  delivered  the  policy 
to  appellee,  who  was  never  notified  of  the  provision  for  a 
forfeiture;  that  the  provision  was  in  very  small  print;  that 
appellee  accepted  the  policy  believing  it  was  valid  and  a  se- 
curity against  loss,  and  without  notice  from  appellant,  until 
after  the  loss,  that  the  policy  contained  such  a  condition. 

(3)  That  appellant's  agent  wrote  the  policy  and  accepted 
the  premium  with  full  knowledge  of  the  mortgage ;  tliat  ap- 
pellee was  never  notified  by  appellant,  or  anyone  in  its  be- 
half^ that  the  policy  was  void  until  after  the  loss.     (4)  That 
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'  appellant  accepted  the  premium,  and  underwrote  and  deliv- 
ered the  policy  to  appellee,  with  notice  of  the  mortgage,  and 
without  notice  to  appellee  that  the  provision  in  the  policy  for 
a  forfeiture  in  case  the  property  was  mortgaged  was  not 
tvraived  by  appellant. 

1.  The  policy  provides  that,  if  fire  occur,  the  insured 
shall  give  immediate  notice,  make  an  inventory  showing  the 
quantity  and  cost  of  each  article  and  the  amount  claimed 
tJiereon,  and  within  sixtv  davs  after  the  fire,  unless  the 
time  is  extended  in  writing  by  the  company,  render  a  veri- 
fied statement  to  the  company,  stating  the  insured's  knowl- 
edge and  belief  as  to  the  origin  of  the  fire,  etc. ;  that  the  loss 
shall  not  become  payable  until  sixty  days  after  the  notice, 
ascertainment,  estimate  and  satisfactory  proofs  of  loss  have 
been  received  by  the  company.  The  policy  also  provides: 
"This  policy  is  made  and  accepted  subject  to  the  forgoing 
stipulations,  together  with  such  other  provisions,  agreements 
or  conditions  as  may  be  indorsed  hereon  or  added  hereto, 
and  no  officer,  agent'or  other  representative  of  this  compan/ 
shall  have  power  to  waive  any  provision  or  condition  of  this 
policy,  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  indorsed  hereon  or  added  hereto,  and 
as  to  such  provisions  and  conditions  no  oflScer,  agent  or  rep- 
resentative shall  have  such  power,  or  be  deemed  or  held  to 
have  waived  such  provision  or  condition,  unless  such  waiver, 
if  any,  shall  be  written  upon  or  attached  hereto,  nor  shall 
any  privilege  or  permission  affecting  the  insurance  under 
this  policy  exist  or  be  claimed  by  the  insured  unless  so  writ- 
ten or  attached." 

Upon  the  question  of  the  waiver  of  the  condition  in  the 
policy  in  regard  to  encumbrances  on  the  goods  insured, 
whether  the  supposed  waiver  be  by  appellant,  or  by  the 
agent  who  issued  the  policy,  the  case  is  controlled  by  Ger- 
man-Amencan  Ins.  Co.  v.  Yeagley  (1904),  163  Ind.  651. 

2.  Then?  was  no  error  in  refusing  to  submit  the  follow- 
ing interrogatory  to  the  jury:    "Did  the  defendant's  IocaI 
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agent  have  authority  as  such  agent  to  consent  to  encum- 
brancefi  on  the  property  described  in  the  policy,  otherwise 
than  by  agreement  indorsed  on  said  policy,  or  added  there- 
to V'  It  can  not  be  said  that  it  asks  the  jury  to  find  spe- 
cially upon  a  "particular  question  of  fact."  §555  Bums 
1901,  Acts  1897,  p.  128,  §1.  If  it  could  be  said  to  embrace 
questions  both  of  law  and  fact,  it  was  proper  not  to  submit 
it.  Korrady  v.  Lake  Shore,  etc.,  R.  Co.  (1891),  131  Ind. 
261.  But  it  seems  the  interrogatory  calls  for  a  legal  con- 
clusion and  for  that  reason  was  properly  refused.  Chicago, 
etc.R.  Co.  V.  Luddingion  (1894),  10  Ind.  App.  636;  Kee- 
ley  Brevnng  Co.  v.  Paniin  (1895),  13  Ind.  App.  588;  Chi- 
cago, etc.,  R.  Co.  V.  Ostrander  (1888),  116  Ind.  259 ;  Ohio, 
etc.,  R.  Co.  V.  Stansherry  (1892),  132  Ind.  533;  Roller  v. 
Kling  (1897),  150  Ind.  159. 

3.  There  is  evidence  that  on  July  16,  1900,  appellee 
was  a  merchant  of  Thorntown,  Indiana,  and  on  that  date 
took  a  policy  for  $2,000  on  his  stock  with  appellant  com- 
pany through  one  Underwood,  appellant's  agent  at  LaFay- 
ette,  Indiana.  Appellee  informed  the  agent  that  the  stock 
was  mortgaged,  and,  when  the  policy  was  sent  by  the  agent 
to  appellee,  it  contained  the  clause,  "payable  in  case  of  loss 
to  E.  C.  Voris,  as  his  interest  may  appear."  In  April, 
1901,  appellee  moved  his  stock  to  Bunker  Hill,  Indiana, 
and  about  the  same  tin^e  appellee  sent  the  policy  to  Under- 
wood to  be  transferred,  which  was  done  by  Underwood,  and 
returned  by  mail  to  appellee.  About  the  middle  of  May, 
1901,  appellee  wrote  to  the  same  agent  for  $1,000  insur- 
ance. The  agent  answered  and  asked  appellee  if  the  mort- 
gage on  the  stock  was  paid  off,  to  which  appellee  replied  that 
it  was  not*  The  agent  then  sent  the  policy  requested,  stat- 
ing that  he  did  not  think  the  mortgage  would  make  any  ma- 
terial difference.  Afterwards,  on  June  26,  appellee  wrote 
to  Underwood,  stating  that  he  had  canceled  a  policy  that  an- 
other agency  had  issued,  leaving  only  tlie  $3,000  issued  by 
Underwood,  and  asking  Underwood  to  write  $3,000  more. 
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insurance.  Policies  were  issued,  but  for  what  amount  does 
,  not  appear,  and  afterwards,  at  Underwood's  request,  they 
were  returned  to  him;  he  stating,  in  answer  to  why  he 
wanted  them  returned,  that  it  was  hard  for  him  to  get  a 
policy  on  a  stock  that  had'  a  mortgage  on  it.  On  July  2, 
1901,  appellee  wrote  IJndenvood  that  he  "received  policy  0. 
K.,''  and  asking  him  to  "renew  the  policy  that  runs  out  on 
the  16th,"  having  reference  to  policy  in  appellant  company 
dated  July  16,  1900.  On  July  16,  1901,  Underwood  sent 
to  appellee  the  policy  in  suit.  The  premium  of  $20  was 
paid.  On  April  11,  1901,  appellee  executed  to  E.  C.  Voris 
a  mortgage  on  his  stock  to  secure  three  promissory  notes  ex- 
ecuted by  appellee  to  Voris — one  dated  January  12,  1900, 
and  due  in  one  year ;  one  dated  June  27,  1900,  and  due  in 
eighteen  months;  and  one  dated  April  11,  1901,  and  due 
in  twelve  months ;  the  mortgage  reciting  that  the  first  two  of 
the  above  notes  were  at  that  time  secured  by  a  chattel  mort- 
gage on  the  stock  executed  Jime  27,  1900.  The  mortgage 
was  in  force,  and  a  part  of  the  debt  secured  was  unpaid, 
when  the  policy  in  suit  was  issued.  The  property  insured 
was  destroyed  by  fire  Febniary  27,  1902.  Its  value  was 
$8,000  to  $8,500  and  the  total  insurance  was  $6,000.  No- 
tice of  the  fire  and  loss  was  given,  and  duplicate  proofs  of 
loss  were  made,  one  of  which  was  delivered  to  appellant's 
agent  at  Peru,  Indiana,  who  testified  that  he  sent  it  either 
to  the  company  or  the  state  agent — ^he  did  not  remember 
which. 

Taking  all  the  evidence  in  the  record,  and  the  inferences 
that  may  properly  be  drawn  from  the  facts  proved,  we  think 
it  can  be  said  that  there  is  evidence  that  appellant's  agent 
had  notice  of  the  existence  of  the  mortgage  when  he  issued 
the  policy,  and  that  there  was  a  sufficient  compliance  with 
the  provision  in  the  policy  relative  to  furnishing  proofs  of 
loss  by  appellee. 

4.  It  can  not  be  said  that  the  furnishing  of  such  proofs 
pf  loss  was  unnecessary  because  of  the  denial  of  liability  by 
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appellant's  adjuster,  for  the  reason  that  it  does  not  appear 
upon  what"  grounds  a  liability  was  denied,  and  when,  with 
reference  to  the  time  for  furnishing  proofs  of  loss,  the 
waiver  is  claimed  to  have  become  effective.  See  Fidelity  & 
Casualty  Co.  v.  Sanders  (1904),  32  Ind.  App.  448.  More- 
over, the  pleadings  tender  no  issue  that  the  furnishing  of 
proofs  of  loss  was  waived  by  appellant.  But  because  no 
such  issue  was  tendered,  it  was  not  reversible  error  to  per- 
mit appellee's  attorney  to  testify  that  he  and  appellee  made 
a  demand  for  the  amount  of  the  policy,  and  that  the  adjuster 
said  "they  were  not  legally  liable,  and  would  not  pay  any- 
thing— the  amount  of  the  policy  or  any  other  amount." 

5.  Evidence  as  to  the  former  policy  was  properly  ad- 
mitted. There  was  some  evidence  that  the  policy  in  suit 
was  a  renewal  of  the  former  policy  issued  by  the  same  agent 
in  July,  1900,  in  which  there  was  a  recognition  of  the  exist- 
ence of  the  encumbrance.  The  policy  in  suit  was  issued  in 
response  to  a  letter  from  appellee  requesting  that  the  agent 
renew  the  policy  of  July  16,  1900. 

We  find  no  error  in  the  record.     Judgment  ajfirmed. 


The  State  v.  Tableb  et  al. 

[No.  5,492.    Filed  January  6,  1905.] 

1.  Nuisance.  —  Sales  of  Intoxicating  Liquor,  —  License,  —  Common 
Law, — There  is  no  statute  in  Indiana  making  a  place  where  intoxi- 
cating liquors  are  sold  a  nuisance,  per  se^  but  a  license  does  not  pro- 
tect one  from  his  common-law  liability  to  any  individual  damaged  by 
unlawful  practices  on  his  premises,     p.  396. 

2.  SAifE. — Public. — What  is, — Any  nuisance  is  a  "public  nuisance" 
within  the  meaning  of  Section  2153  Bums  1901,  §2605  R.  S.  1881, 
if  it  annoys  such  part  of  the  public  as  necessarily  comes  in  contact 
with  it.    p.  396. 

3.  Words  aito  Phrases.— "BWnd  Tiger:'—  A  "blind  tiger"  is  a  place 
in  which  intoxicating  liquors  are  sold  in  violation  of  law.    p.  397. 

4.  Indictmewt  and  Information. — Blind  Tiger. — Public  Nuisance. — 
An  indictment,  which  charges  that  defendants  had  control  of  a  build- 
ing ;  that  screens,  partitions,  blinds  and  other  paraphernalia  were  ar- 
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ranged  therein  for  the  purpose  of  selling  liquors  unlawfully;  that 
liquors  were  sold  therein  without  license ;  that  by  reason,  thereof  men 
were  made  drunk ;  that  such  men  congregated  therein  and  on  the 
street  thereby  and  blocked  the  sidewalk  and  used  profane,  obscene  and 
indecent  language,  all  to  the  annoyance  of  the  citizens  of  the  town, 
shows  a  violation  of  the  criminal  statute  against  maintaining  a  pub- 
lic nuisance,  p.  397. 
5.  Nuisance. — Public, — Place  Arranged  for  Violations  of  Law, — ^The 
maintenance  of  a  public  place,  equipped  with  devices  intended  to  make 
the  violations  of  the  law  easy- and  safe  from  criminal  prosecution, 
and  in  which  it  is  well  known  from  its  results  that  the  laws  are 
systematically  violated,  is  "offensive  to  the  senses"  and  is  a  public 
nuisance,  as  well  as  a  menace  to  the  community,    p.  398. 

From  Harrison  Circuit  Court ;  C,  W.  Cook,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Harriet  Tab- 
ler and  James  R.  Tabler  for  maintaining  a  public  nuisance. 
From  a  judgment  quashing  the  indictment,  the  State  ap- 
peals.   Reversed. 

John  11.  Liickett,  Prosecuting  Attorney,  George  IF.  Self, 
William  Ridley  and  R.  8,  Kirkham,  for  the  State. 
Major  W.  Funk,  iov  appellees. 

CoMSTOCK,  C.  J. — Appellees  were  indicted  for  maintain- 
ing a  public  nuisance.  A  motion  to  quash  was  sustained  by 
the  trial  court,  and  from  that  ruling  appellant  appeals. 

The  indictment  charges  that  the  appellees,  Harriet  and 
James  Tabler,  on  the  1st  of  August,  1902,  at  Harrison 
county,  State  of  Indiana,  near  unto  the  dwelling  and  busi- 
ness houses  of  divers  inhabitants  of  the  iovm  of  Corvdon,  in 
said  county  and  State,  unlawfully  made,  erected,  set  up  and 
arranged,  and  did  cause  and  procure  to  be  made,  erected, 
arranged  and  set  up,  in  a  certain  room  and  building  in  said 
toA\Ti  of  Cory  don  (describing  the  room  and  building),  a  cer- 
tain partition,  elevator,  screens,  curtains,  revolving  wait- 
ers, scj^en  sash,  blind  door,  blind  window,  paraphernalia 
and  other  devices  for  the  purpose  of  unlawfully  selling,  bar- 
tering and  giving  away  intoxicating  liquors  in  less  quanti- 
ties than  five  gallons  at  a  time,  and  for  the  purpose  of  con- 
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ducting  unlawfully  a  saloon  in  said  room  and  building ;  that 
they  did  unlawfully  and  injuriously,  at  said  date,  maintain 
and  permit,  and  from  thenceforth  up  to  and  including  the 
time  of  the  making  of  this  presentment  do  maintain,  permit 
and  operate  in  said  room  and  building  in  said  town  the  said 
partition,  elevator,  screens,  etc.,  for  the  purpose  of  unlaw- 
fully and  illegally  selling,  bartering  and  giving  away  intox- 
icating liquors  in  less  quantities  than  five  gallons,  and  for 
the  purpose  of  unlawfully  conducting  a  saloon ;  that  by  rea- 
son of  said  partition,  elevator,  screens,  etc.,  intoxicating 
liquors  in  less  quantities  than  five  gallons  at  a  time  are  sold, 
bartered  and  given  away  in  said  room  and  building,  and 
have  been  so  sold,  bartered  and  given  away  since  the  1st  of 
August,  1902,  including  Sundays  and  legal  holidays,  up  to 
and  including  the  time  of  the  making  of  this  presentment', 
that  said  sales  are  made  "with  the  knowledge  and  consent  of 
said  defendants;  that  they  have  absolute  control  over  said 
room  in  which  said  devices  before  described  are  located,  and 
in  which  said  illegal  business  is  conducted ;  that  said  sale  of 
intoxicating  liquors  can  be  made  with  impunity,  and  said 
saloon  business  can  be  conducted  without  fear  on  the  part 
of  the  defendants  of  the  consequences  of  celling  intoxicating 
liquors  without  license,  for  the  reason  that  said  partition, 
elevators,  etc,  so  screen  and  hide  the  seller  of  intoxicating 
liquors  from  the  view  of  the  purchaser  and  view  of  the  pub- 
lic that  it  is  impossible  to  ascertain  who  is  the  seller;  that  no 
person  has  a  state  license  to  sell  intoxicating  liquors  in  said 
room  and  building;  that  by  reason  of  said  partition,  eleva- 
tor, screens,  etc,  by  means  of  which  illegal  sales  of  liquors 
have  been  made  by  and  with  the  consent  of  the  defendants, 
and  by  reason  of  the  existence  of  said  illegal  saloon  main- 
tained bv  and  with  the  consent  of  the  defendants,  and  each 
of  them,  "men  are  made  drunken,  and  are  seen  in  and  about 
said  building,  and  on  the  public  streets  of  said  Corydon. 
Men  congregate  in  crowds  in  and  in  front  of  said  room 
^d  building  before  described,  blocking  the  sidewalk,  using 
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profane,  obscene  and  indecent  language,  all  to  the  damage, 
inconvenience,  annoyance  and  injury  of  divers  inhabitants 
situated  and  dwelling  in  said  town  of  Corydon,  and  near 
unto  said  room  and  building  above  described.  It  is  further 
alleged  that  the  people  of  the  town  of  Corydon  are  of  a  high 
grade  of  morality,  and  that,  until  the  acts  complained  of, 
there  was  no  place  in  said  town  where  intoxicating  liquors 
could  be  purchased  for  a  beverage ;  that,  by  reason  of  the  ab- 
sence of  saloons,  Corydon  was  a  more  desirable  place  for 
business  and  residence  purposes,  and  that  by  reason  of  the 
acts  complaincMl  of  the  town  is  less  desirable  either  for  busi- 
ness or  residence  purposes,  and  that  said  illegal  saloon  is  a 
public  nuisance,  ccmtrary  to  the  form  of  statute,  etc.  It  is 
also  alleged  that  said  room  and  building  containing  said 
structures  and  devices  is  called  and  is  known  to  the  inhabit- 
ants of  the  town  of  Corydon  as  a  "blind  pig,"  or  "blind 
tiger." 

1.  There  is  no  statute  in  this  State  making  a  place 
where  intoxicating  liquors  are  sold  a  nuisance  per  se,  but 
even  a  licepse  to  sell  intoxicating  liquors  does  not  protect  the 
holder  from  the  consequences  of  unlawful  practices  on  the 
premises,  and  persons  so  offending  may  be  liable  to  a  prop- 
erty owner  individually  damaged.  Ilaggart  v.  Stehlin 
(1894),  137  Ind.  43,  22  L.  R.  A.  577;  Tron  v.  Lewis 
(1903),  31  Ind.  App.  178;  Kissel  v.  Lewis  (1901),  156 
Ind.  233.  In  Indiana  there  are  no  crimes  except  those  de- 
fined by  statute.  Stephens  v.  State  (1886),  107  Ind.  183, 
and  cases  cited. 

2.  Section  2153  Burns  1901,  §2065  E.  S.  1881,  pro- 
vides that  every  person  who  shall  erect  and  maintain  any 
public  nuisance,  to  the  injury  of  any  part  of  the  inhabitants 
of  the  State,  shall  be  fined,  etc.  "The  term  ^public  nui- 
sance,' as  used  in  the  statute  before  quoted  [§2153,  supra^y 
providing  a  pimishment  for  maintaining  a  public  nuisance, 
has  a  well-defined  legal  meaning  and  sufiiciently  designates 
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the  class  of  prohibited  acts."  Gillett,  Crim.  Law  (2d  ed.), 
§640;  Burk  v.  State  (1867),  27  Ind.  430.  A  nuisance  is  a 
public  nuisance  if  it  annoys  such  part  of  the  public  as  neces- 
sarily comee  in  contact  with  it.  Hackney  v.  State  (1856), 
8  Ind.  494;  Moses  v.  State  (1877),  58  Ind.  185;  Acme 
Fertilier  Co.  v.  State  (1004),  anie,  346;  Paragon  Paper 
Co.  V.  State  (1898),  19  Ind.  App.  314. 

3.  "It  is  well  known  that  a  keeper  of  a  'blind  tiger', 
in  its  general  acceptation  and  understanding,  means  a  per- 
son engaged  in  the  unlawful  sale  of  intoxicating  beverages." 
Rush  y.  Commomcealth  (1898)  (Ky.),  47  S.  W.  586; 
Standard  Diet.  "The  words  used  in  an  indictment  or  in- 
formation must  be  construed,  in  their  usual  acceptation,  in 
common  language."    §1805  Bums  1901,  §1736  R.  S.  1881. 

4.  The  indictment  charges,  in  terms,  the  keeping  of  a 
public  nuisance,  under  which  evidence  may  be  properly 
introduced  to  show  that  the  public  who  necessarily  came  in 
contact  with  the  conditions  set  out  were  annoyed.  It  avers 
that  the  defendants,  at  the  time  of  the  acts  chai^ged,  had 
control  over  said  room  and  building ;  that  they  were  in  con- 
trol at  the  time  of  the  making  of  the  presentment.  The 
mere  erection  of  screens  and  other  devices  described  in  the 
indictment  can  not  be  said  to  be,  as  a  matter  of  law,  a  nui- 
sance, no  matter  what  the  motive  of  their  erection  and 
maintenance  may  be;  but  the  indictment  avers  that,  by 
means  of  said  devices,  liquors  were  sold  in  violation  of  law, 
and  it  is  further  averred  that  men  are  made  drunken,  and 
are  seen  in  and  about  said  building  and  on  the  public  streets 
of  said  town  of  Corydon ;  that  men  congregate  in  crowds  in 
and  in  front  of  said  room  and  building  before  described, 
blocking  the  sidewalk,  using  profane,  obscene  and  indecent 
language,  all  to  the  annoyance,  etc.  The  gravamen  of  the 
charge  is  that  the  allied  public  intoxication,  and  open, 
notorious  and  continuous  violation  of  law,  are  offenses  to 
decency.    A  statute  of  the  state  of  Georgia  makes  any  place 
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commonly  known  as  a  "blind  tiger,"  where  intoxicating 
liquors  are  sold  in  violation  of  law,  a  common  nuisanca 
Cannon  v.  Merry  (1902),  116  Ga.  291,  42  S.  E.  274. 

5.  In  Legg  v.  Anderson  (1902),  116  Ga.  401,  42  S.  E. 
720,  the  court  holds  that  a  "blind  tiger"  is  a  public  nui- 
sance independeoat  of  said  statute.  This  expression  from  the 
learneJl  court,  although  not  binding  here,  is  commended  by 
the  able  reasoning  of  the  opinion.  The  maintenance  of  a 
public  place  equipped  with  de\4ces  intended  to  make  the 
violation  of  the  law  comparatively  safe  from  criminal  prose- 
cution, and  in  which  it  is  well  kno\vn  the  law  is  systematic- 
ally violated,  is  certain  to  induce  the  lamentable  results  and 
exhibitions  designated  in  the  indictment,  and  which  can 
only  be  "offensive  to  the  senses."  Such  results  are  not  only 
a  nuisance,  but  a  menace  to  the  peace  of  the  community. 

The  court  erred  in  sustaining  the  motion  to  quash  the 
indictment,  and  the  record  shows,  notwithstanding  the  claim 
of  the  appellee  to  the  contrary,  that  the  State  excepted,  in 
substantial  compliance  with  the  law,  to  said  action  of  the 
court. 

The  judgment  is  reversed,  with  instructions  to  overrule 
the  motion  to  quash. 

Eobinson,  P.  J.,  Black,  Wiley,  Roby  and  Myers,  JJ., 
concur. 


Steeley  et  al.  v.  Seward  et  al. 

[No.  5,085.     Filed  January  10,  1905.] 

1.  Tbiai^ — Interrogatories. — Error  in  Overruling  Demurrer  to  Answer. 
— Harmless. — Where,  in  an  action  on  a  promissory  note,  issue  is 
joined  on  an  answer  of  payment,  and  the  jury  in  answer  to  an  inter- 
rogatory said  that  such  note  had  been  paid  prior  to  the  bringing  of  the 
suit,  error  in  overruling  a  demurrer  to  another  paragraph  of  answer  is 
harmless,  since  payment  is  a  complete  defense,  and  completely  ex- 
tinguishes the  cause  of  action,     p.  400. 

2.  Appeal  and  Error. — Interrogatories. — Refusal  to  Require  More 
Specific  Answer. — Failure  to  Bring  up  Evidence. — Where,  in  an 
action  on  a  note,  issue  was  joined  on  the  question  of  payment,  an 
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interrogatory  was  submitted  to  the  jury  asking  when  and  by  whom 
such  note  was  paid,  and  the  jury  in  answer  said  "can't  say  by  whom 
or  when ;  note  was  marked  *paid/  "  a  motion  to  require  the  jury 
to  answer  more  definitely  can  not  be  considered  on  appeal,  where 
the  evidence  is  not  brought  into  the  record,  since  the  evidence  might 
not  warrant  a  more  specific  answer,  p.  401. 
3.  Trial. — Interrogatories. — Failure  to  Require  More  Specific  Answer. 
— Harmless  Error. — Where  the  party  submitting  interrogatories  would 
not  be  entitled  to  recover,  regardless  of  what  the  answer  to  a  certain 
interrogatory  might  be,  it  is  a  harmless  error  for  the  court  to  refuse 
to  compel  the  jury  to  make  its  answer  to  such  interrogatory  more 
specific,    p.  402. 

From  Monroe  Circuit  Court ;  William  H.  Martin,  Judge. 

Action  by  James  G.  Steeley  and  others  against  Edward 
M.  Seward  and  wifa  From  a  judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

Duncan  &  Batman  and  Lee  *<&  Darby,  for  appellants. 
J.  E.  Henley,  for  appellees. 

Wiley,  J. — Appellants  were  plaintiffs  below,  and  sued 
appellees  upon  a  promissory  note.  The  complaint  was  cast 
in  four  paragraphs,  but,  as  no  question  is  raised  as  to  the 
sufficiency  thereof,  it  is  unnecessary  to  refer  to  it  further. 
The  appellees  filed  a  joint  and  several  answer  in  three 
paragraphs,  the  first  of  which  was  a  general  denial,  the 
second  a  plea  of  payment,  and  the  third  that  the  note  sued 
on  was  executed  without  any  consideration  whatever.  The 
appellee  Isabella  K.  Seward  filed  a  separate  answer  in  three 
paragraphs,  the  first  and  second  of  which  aver  coverture, 
and  that  no  part  of  the  consideration  for  the  execution  of 
the  note  passed  to  her,  or  was  received  by  her.  The  third 
paragraph  of  her  separate  answer  sets  up  fraud  on  the  part 
of  appellants  in  inducing  her  to  execute  the  note.  Appel- 
lants replied  in.  two  paragraphs,  the  first  of  which  was  a 
denial  and  the  second  set  up  affirmative  matter ;  but,  as  no 
question  is  presented  affecting  the  second  paragraph  of  re- 
ply, it  need  not  be  noticed  further.  While  the  separate 
answer  of  the  appellee  Isabella  K.  Seward  is  referred  to 
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above  as  the  first,  second  and  third  paragraphs,  they  are 
designated  in  the  recx)rd  as  paragraphs  four,  five  and  six. 
The  appellants  demurred  to  the  fourth,  fifth  and  sixth  para- 
graphs of  this  answer,  which  demurrer  was  overruled.  The 
cause  was  tried  by  a  jury,  resulting  in  a  general  verdict  for 
appellees.  The  court  submitted  to  the  jury  interrogatories, 
which  they  answered  and  returned  with  their  general  ver- 
dict. 'No  motion  was  made  for  judgment  on  the  answers 
to  interrogatories  notwithstanding  the  general  verdict  Ap- 
pellants^ motion  for  a  new  trial  was  overruled.  One  of  the 
reasons  assigned  in  the  motion  for  a  new  trial  was  that  the 
court  erred  in  overruling  appellants'  motion  asking  the 
court  to  require  the  jury  to  retire  and  answer  more  spe- 
cifically and  definitely  interrogatory  number  five. 

The  errors  asigned  are  the  overruling  of  the  demurrer  to 
the  fourth,  fifth  and  sixth  paragraphs  of  answer  of  the  ap- 
pellee Isabella  K.  Seward,  and  overruling  the  motion  for  a 
new  trial.  In  view  of  the  facts  presented  by  the  record, 
we  are  not  called  upon  to  review  the  action  of  the  court  in 
overruling  the  demurrer  to  the  separate  paragraphs  of 
answer  of  Isabella  K.  Seward,  and,  as  affecting  the  rights 
of  the  parties,  it  can  make  no  difference  whether  that 
ruling  was  right  or  wrong. 

1.  As  above  stated,  one  paragraph  of  the  joint  answer  of 
appellees  averred  that  the  note  sued  on  was  fully  paid  be- 
fore the  commencement  of  the  action.  To  this  paragraph 
of  answer  a  general  denial  was  filed,  and  thereby  an  issue 
of  fact  was  raised,  and  presented  to  the  jury  for  its  de- 
termination. The  jury  having  returned  a  general  verdict 
for  appellees,  and  with  their  general  verdict  having  found 
specially  by  way  of  an  answer  to  an  interrogatory  that  the 
note  in  suit  was  paid  prior  to  the  commencement  of  this 
action,  appellants  could  not  possibly  be  harmed  by  the  over- 
ruling of  their  demurrer  to  the  separate  paragraphs  of 
answer  of  Isabella  K.  Seward,  even  though  the  facts  stated 
therein  did  not  constitute  a  defense  to  appellants'  cause  of 
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action.  We  think  that  bv  the  answer  to  the  interrogatory 
by  which  the  jury  found  that  the  note  was  paid  before  the 
commencement  of  the  action  there  is  a  specific  finding  by 
the  jury  against  appellants  and  for  appellees,  upon  the  joint 
paragraph  of  answer  setting  up  payment  Payment  of  a 
promissory  note  prior  to  the  commencement  of  an  action 
upon  it  to  enforce  collection  constitutes  a  complete  defense, 
and  the  jury  in  this  case  having  found  that  the  note  had 
been  paid,  as  averred,  no  possible  harm  could  have  come 
to  appellants  by  the  overruling  of  their  demurrer  to  the 
separate  answer  of  Isabella  K.  Seward. 

2.  The  fourth  interrogatory  submitted  to  the  jury  was 
the  one. upon  which  they  were  asked  to  find  whether  or  not 
the  note  in  suit  had  been  paid  before  the  commencement  of 
the  action.  The  interrogatory  immediately  following  that 
one,  and  the  answer  thereto,  are  as  follows :  "If  you  answer 
the  foregoing  interrogatory  affirmatively,  when  was  it  paid 
and  by  whom  1  A.  Can't  say  by  whom  or  when ;  note  was 
marked  'paid.^ "  It  is  this  interrogatory  that  the  appel- 
lants moved  that  the  court  require  the  jury  to  answer  more 
definitely.  This  motion  was  overruled,  the  jury  discharged, 
and  appellants  excepted.  It  is  now  held  by  counsel  for  ap- 
pellants that  this  was  error.  If  it  was,  appellants  have  not 
brought  to  this  court  a  record  by  which  that  question  can  be 
determined,  for  they  have  made  no  attempt  whatever  to 
bring  the  evidence  into  the  record.  We  are  unable,  there- 
fore, to  determine,  from  the  record,  whether  or  not  there 
was  any  evidence  from  which  the  jury  might  have  more 
specifically  and  definitely  answered  the  interrogatory.  It 
may  be  stated  that  the  payment  or  nonpayment  of  the  note 
in  suit  was  a  material  fact  within  the  issues,  and  doubtless 
there  was  evidence  relating  to  such  material  fact;  but  that 
evidence  has  not  been  brought  into  the  record,  nor  to  the 
attention  of  this  court,  and  hence  the  rule  declared  in 
Perry,  etc..  Stone  Co.  v.  Wilson  (1903),  160  Ind.  435,  that 
Vol.  34—26 
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where  tliere  is  evidence  of  a  material  fact  within  the  issues, 
and  the  jury  is  called  upon  to  answer  an  interrogatory  in- 
volving such  fact,  on  its  failure  to  do  so,  and  the  court,  over 
the  proper  objection,  discharges  the  jury  with  the  interroga- 
tory unanswered,  in  such  case  there  is  no  verdict.  That  rule 
can  not  apply  here  because  of  the  absence  of  the  evidence, 
and  hence  we  can  not  say  whether  or  not  the  jury  could, 
under  the  evidence  addressed  to  that  issue,  have  answered 
the  interrogatory  more  specifically  and  fully  than  it  did. 

3.  There  is.  another  reason,  however  why  it  was  not 
error  for  the  court  to  require  the  jury  to  answer  this  in- 
terrogatory more  definitely.  Under  the  answers  to  the  in- 
terrogatories appellants  were  not  entitled  to  judgment  on 
such  answers  notwithstanding  the  general  verdict  Where  a 
defendant  was  not  entitled  to  judgment  on  the  answers  to 
special  interrogatories,  the  refusal  of  the  court  to  require 
the  answer  to  a  certain  interrogatory  to  be  made  more  spe- 
cific was  harmless.  In  this  case  the  jury  agreed  on  the  gen- 
eral verdict  in  favor  of  the  defendants  below,  and  appellants 
did  not  ask,  nor  were  they  entitled  to  judgment  in  their 
favor  on  the  answers  to  interrogatories  notwithstanding  the 
general  verdict. 

We  find  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Evansville  &  Terre  Haute  Railroad  Com- 
pany V.  McKinney. 

[No.  4,558.     Filed  January  10,  1905.] 

1.  Pleading. — Contracts, — Alleging  One  Kind. — Proving  Another, — 
Where  a  special  contract  \s  pleaded,  a  recovery  can  not  be  had  upon 
an  implied  contract ;  nor  can  a  parol  contract  be  alleged  and  a  re- 
covery had  upon  a  written  contract,    p.  403. 

2.  Pleading. — Carriers. — Common-law  Liability. — Right  of  Carrier  to 
Exact  Contract  as  Condition  Precedent  to  Carriage, — Where,  in  an 
action  against  a  carrier  for  damages  to  a  race-horse,  the  plaintiff 
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shows  in  his  complaint  that  he  shipped  such  horse  over  defendant's 
road — the  only  accessible  'one — and  that  as  a  condition  precedent  to 
such  carriage  he  was  compelled  to  sign  a  contract  practically  exempt- 
ing sach, carrier  from  liability  for  negligence,  and  arbitrarily  limiting 
the  value  of  such  horse  to  a  small  sum ;  that  he  was  given  no  oppor- 
tunity of  shipping  on  terms  of  defendant's  common-law  liability  as 
carrier,  and  that  such  horse  was  injured  through  defendant's  negli- 
gence, such  complaint  is  in  tort  and  states  a  cause  of  action  on  the 
common-law  liability  of  such  carrier,    p.  404. 

3.  Trial. — Instructions. — Theory  of  Case, — Where  plaintiff  sues  in 
tort  on  defendant's  common-law  liability  as  a  carrier,  instructions  by 
defendant  on  the  theory  of  contract  are  properly  refused,  a  plaintiff 
being  entitled  to  a  trial  on  the  issue  tendered,    p.  407. 

4.  Cabriebs. — Contract. — Valuation  of  Property. — Consideration. — ^A 
contract  between  a  carrier  and  shipper  restricting  such  carrier's  com- 
mon-law liability  must  have  some  consideration  besides  the  accept- 
ance of  the  goods ;  and  such  contract,  when  fair  and  reasonable,  and 
fairly  secured,  is  valid,    p.  408. 

5-  New  Trial. — Evidence. —  Sufficiency. — Where  the  evidence  in  a 
case  by  a  shipper  against  a  common  carrier  on  such  carrier's  com- 
mon-law liability,  shows  that  such  carrier's  agent  was  not  allowed  to 
take  plaintiffs  horse  except  upon  terms  greatly  restricting  the  com- 
tnon-law  liability ;  that  no  choice  of  rates  was  offered ;  that  the  value 
of  the  property  was  not  mentioned,  and  that  no  limitation  of  liability 
was  referred  to,  such  evidence  supports  a  verdict  assessing  damages 
under  such  common-law  liability,    p.  409. 

From  Posey  Circuit  Court ;  0.  M.  Welbom,  Judge. 

Action  by  Clate  C.  McKinney  against  the  EvansviUe  & 
Terre  Haute  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

John  E,  Iglehart^  Edwin  Taylor  and  0.  V.  Menzies,  for 
appellant. 

J.  E.  Williamson  and  A.  J.  Clark,  for  appellee. 

RoBY,  J. — ^^Action  for  recovery  of  damages  on  account  of 
injury  to  live  stock  delivered  to  appellant  for  transporta- 
tion. Appellee  had  judgment  for  $1,000.  The  complaint 
Avas  in  two  paragraphs,  to  each  of  which  a  demurrer  for 
want  of  facts  was  overruled,  such  rulings  being  assigned  as 
error. 

1.  The  parties  are  at  variance  as  to  the  theory  of  the 
complaint,  appellant  claiming  that  it  counts  upon  the  breach 
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of  a  written  contract,  and  appellee  that  it  counts  upon  the 
common-law  liability  of  a  common  carrier.  The  shipper 
can  not  set  up  a  special  contract  for  carriage  and  recover 
as  upon  the  implied  contract.  Sanders  v.  Hartge  (1897), 
17  Ind.  App.  243-250;  Jeffersonville,  etc.,  R.  Co.  v.  TFor- 
land  (1875),  50  Ind.  339.  Neither  can  he  rely  upon  a 
parol  agreement  and  recover  upon  proof  of  a  written  con- 
tract. Baltimore,  etc.,  R.  Co.  v.  Ragsdale  (1896),  14  Ind. 
App.  406;  Indianapolis,  etc.,  R.  Co.  v.  Forsythe  (1892),  4 
Ind.  App.  326.  The  effect  of  the  theory  ascribed  to  the 
pleading  is  not  confined  to  the  questions  arising  upon  the 
demurrer  to  it,  but  extends  throughout  the  case. 

2.  It  is  averred  in  the  first  paragraph  that  appellant  was 
a  common  carrier ;  that  appellee  was  the  owner  of  a  certain 
race-horse  of  the  value  of  $2,500 ;  that  another  person  was 
the  owner  of  another  certain  horse;  that  appellee  and  said 
person  entered  into  a  contract  with  appellant  by  w^hich  it 
was  agreed,  in  consideration  that  they  would  ship  their 
horses  from  Evansville  to  Vincennes  and  return,  that  a 
charge  of  $20  for  the  round  trip  would  be  made,  $10  of 
which  was  to  be  paid  by  each  of  said  parties ;  that  the  horses 
were  safely  carried,  and  delivered  at  Vincennes,  and  the 
freight  charges  thereon  were  paid ;  that  when  appellee  was 
ready  to  return — appellant  operating  the  only  line  between 
said  places — said  horses  were  delivered  to  appellant,  and  it 
required  appellee  to  sign  a  shipping  contract,  which  was,  so 
far  as  necessary  to  the  purposes  of  this  appeal,  in  terms  as- 
follows:  "Read  this  contract.  Evansville  &  Terre  Haute 
Railroad  and  associated  lines.  Live  stock  contract.  Lia- 
bilty  limited  to  the  declared  valuation  by  shippers,  but  not 
to  exceed  the  following:  Eadi  horse  or  pony,  (gelding, 
mare  or  stallion)  mule  or  jack,  $100.  *  *  *  And  in  no 
event  shall  the  carrier's  liability  exceed  $1,200  per  car. 
Agents  are  not  permitted  to  receive  or  ship  animals,  of  a 
higher  value  than  as  stated  above,  unless  by  special  agree^ 
ment  noted  hereon,  and   a  proper  contract  or  release  is 
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signed  by  the  owner  or  shipper  thereof.  And  it  is  agreed 
between  the  owner  and  shipper  of  these  animals  and  the 
said  railway  company  that  in  case  of  accident,  resulting  in 
injury  to  said  animals,  the  value  thereof  sHall  in  no  case 
exceed  the  valuation  named  above.  Shipments  of  live  stock 
in  car-loads,  or  less  than  car-loads,  will  only  be  taken  at  the 
rates  named  herein,  after  this  contract  or  agreement  shall 
have  been  signed  by  the  company's  station  agent  and  the 
owner  and  shipper,  by  which  it  is  agreed  and  understood 
that  such  owner  and  shipper  shall  load,  feed,  water  and  take 
care  of  such  stock  at  its  own  expense  and  risk,  and  will 
assume  all  risk  of  injury  or  damage  that  the  animals  may 
do  themselves  or  each  other,  by  kicking  or  gouging,  suffo- 
cating, fright,  burning  of  hay  or  straw  or  other  material 
used  for  feeding  or  bedding,  or  by  fire  from  any  cause  what- 
ever, or  by  heat,  cold,  or  by  changes  in  weather,  or  delay 
caused  by  stress  of  weather,  by  obstruction  of  track,  riots, 
strikes  or  stoppage  of  labor.  J.  B.  Cavanaugh,  general 
freight  agent.  Freight  office,  Evansville  &  Terre  Haute 
Bailroad  and  associated  lines.  Vincennes,  10,  14,  1900,  11 
p.  m.  Received  of  C.  McKinney  two  horses  to  be  delivered 
to  C.  C.  McKinney  at  Evansville,  at  the  following  rates :  two 
horses  $10.  In  consideration  of  which,  and  for  other  valu- 
able considerations,  it  is  hereby  mutually  agreed  that  said 
company  shall  not  be  liable  for  loss  of  live  stock  by  jumping 
from  the  cars,  delay  of  trains  not  caused  by  negligence  as 
aforesaid,  or  any  damage  said  property  may  sustain,  except 
such  as  may  result  from  a  collision  of  the  train  with  other 
trains,  or  when  the  cars  are  tlirown  from  the  track  in  course 
of  transportation,  and,  in  this  case,  the  company  upon  whose 
road  the  accident,  loss  or  damage  shall  occur  shall  be  liable 
therefor,  and  no  suit  shall  be  brought,  or  claim  made, 
against  any  other  company  forming  a  part  of  the  route^  for 
such  loss  or  damage  (it  being  expressly  understood  and 
agreed  that  the  responsibility  of  this  railroad  company  shall 
cease  upon  delivery  of  said  property  to  its  connecting  line, 
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unless  otherwise  agreed  to  in  writing,  and  signed  by  the 
respective  parties  hereto),  and  that  the  rules  and  regula- 
tions printed  above  are  an  essential  part  of  this  contract 
Evansville  &  Terre  Haute  Kailroad  Co.  By  E.  L.  Cory, 
agent.    C.  C.  McKinney,  owner." 

It  is  further  averred  that  the  $20  paid  for  transporta- 
tion w^as  the  price  appellant  chained,  arid  all  that  was  asked 
or  demanded  by  it ;  that  appellees  were  not  informed  at  any 
time  of  any  other  or  different  rate ;  that  the  valuation  named 
in  said  contract  was  printed  in  the  rules  and  regulations  and 
arbitrarily  fixed  by  appellant,  and  that  appellee  was  re- 
quired to  sign  said  contract  as  the  only  condition  on  which 
appellant  would  ship  said  property ;  that  it  was  the  duty  of 
api)ellant  to  receive  and  ship  said  property  for  reasonable 
hire,  to  wit,  the  sum  of  $10,' which  sum  defendant  de- 
manded and  the  plaintiff  agreed  to  pay ;  "that  said  sum  was 
the  only  consideration  moving  from  the  plaintiff  to  the  de- 
fendant for  such  services,  and  the  only  consideration  mov- 
ing from  the  defendant  to  the  plaintiff  was  i^s  agreement  to 
transport  said  property.  *  *  *  No  other  or  different 
consideration  obtained  between  the  parties  for  any  purpose 
or  purposes  whatever ;"  that  no  consideration  of  any  kind 
existed  for  reducing  the  value  of  said  horse  to  $100;  that 
the  value  of  said  horse  was  not  represented  by  appellee  to 
be  $100 ;  that  he  was  not  called  upon  to  and  did  not  state 
its  value;  that  appellant  knew  the  true  value  of  the  horse; 
and  that  the  appellant  disregarded  its  duty  and  so  negli- 
gently conducted  its  business  as  to  cause  the  car  in  which 
said  horse  was  being  shipped  to  be  thrown  from  its  tracks 
in  the  course  of  transportation,  and  that  thereupon  said 
car  took  fire,  and  said  horse's  leg  was  broken,  rendering  him 
of  little  or  no  value.    ^Vherefore,  etc. 

The  second  paragraph  only  differs  from  the  first  in  that  it 
sets  up  negligence  upon  the  part  of  the  appellant  in  per- 
mitting stock  to  run  upon  its  tracks,  which,  being  run  over, 
caused  the  derailment  of  the  train. 
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In  Lake  Erie,  etc.,  R.  Co.  v.  Holland  (1904),  162  Ind. 
406,  the  same  form  of  pleading  was  adopted  by  the  plain- 
tiff. The  court  said:  "As  we  understand  the  paragraphs 
— and  there  is  really  no  diflFerence  between  them  in  respect 
to  the  general  questions — they  proceed  upon  the  theory  that 
the  plaintiff  was  compelled  by  his  situation  to  assent  to  what 
purports  to  be  a  special  contract  of  carriage  under  such  cir- 
cumstances and  conditions  as  rendered  the  special  stipula- 
tions void.  He  alleges  that  he  did  not  choose  between  two 
rates  of  freight ;  that  he  did  not  know  he  had  a  right  so  to 
choose;  that  appellants  had  no  such  thing  as  two  rates  of 
freight  for  the  transportation  of  car-loads  of  horses  from 
Kokomo  to  Indianpolis ;  that  he  was  required  by  appellant 
to  sign  the  bill  of  lading  exhibited,  exempting  them  from 
liability,  as  a  condition  precedent  to  the  shipment  of  the 
horses ;  and  that  he  received  no  consideration  for  relieving 
appellants  of  their  common-law  duty.  *  *  *  We  con- 
clude, therefore,  that  the  facts  set  forth  *  *  *  show  that 
the  pretended  special  contract  of  shipment  was  void,  and 
left  the  transaction  standing  precisely  as  if  no  contract, 
other  than  the  one  implied  by  law,  had  b^n  attempted  by 
the  parties.  So  it  can  not  be  accurately  said  that  the  para- 
graphs were  founded  on  a  written  contract,  for  no  such 
thing  existed  in  this  case."  Applying  the  rules  thus  stated 
to  the  complaint  in  this  case,  we  are  constrained  to  hold  that 
the  suit  is  based  upn  the  common-law  liability,  the  contract 
being  only  set  up  to  be  destroyed. 

3.  Appellant,  by  various  answers,  set  up  the  execution 
of  a  contract  in  terms  as  above  indicated.  The  facts  averred 
in  the  complaint  being  sufficient  entitrely  to  destroy  the 
alleged  contract,  it  follows  that  instructions  assuming  it  to 
be  in  force  were  correctly  refused  if  there  was  evidence 
tending  to  sustain  such  allegations  of  the  complaint,  since 
the  appellee  was  entitled  in  said  event  to  a  trial  upon  the 
issue  tendered.  The  instrument  in  question  contains  no 
recital  or  statement  showing  that  the  rate  charged  for  car- 


408       APPELLATE  COURT  OF  INDIAN.\, 

Evansville,  etc.,  R.  Co.  v.  McKinney. 

riage  was  less  than  the  regular  rate,  nor  that  the  rate  so 
charged  depended  upon  or  was  fixed  by  reference  to  the 
valuation  of  the  property  described.  The  language  used  is 
not  contractual  in  form,  and  does  not  accord  with  the  exer- 
cise by  the  shipper  of  an  unconstrained  option  in  electing 
to  waive  any  part  of  the  liability  imposed  by  law  upon  com- 
mon carriers,  while  the  limitation  upon  the  agent's  author- 
ity to  make  any  other  contract  than  one  containing  the 
limited  valuation,  except  upon  conditions  not  detailed,  is 
not  indicative  of  an  opportunity  to  exercise  such  option. 

4.  It  is  essential  to  the  validity  of  a  contract  valuing 
the  property  to  be  transported  by  a  common  carrier  that 
there  be  a  consideration  therefor  other  than  the  acceptance 
of  the  goods.  Adams  Express  Co.  v.  Camdhan  (1902),  29 
Ind.  App.  606,  94  Am.  St.  279 ;  Lake  Erie,  etc.,  B.  Co.  v. 
Holland,  supra.  It  is  also  necessary  that  the  limitation  of 
liability  thus  created  shall  be  fair  and  reasonable.  Russell 
V.  Pittsburgh,  etc.,  R.  Co.  (1901),  157  Ind.  305,  55  L.  K. 
A.  263,  87  Am.  St  214;  Railroad  Co.  v.  Lockwood  (1873), 
17  Wall.  (U.  S.)  367,  21  L.  Ed.  627;  Monographic  note, 
88  Am.  St  74-91.  Where  property  is  thus  valued,  the  valu- 
ation being  substantial,  and  not  unreasonable,  fairly  pro- 
cured, real  freedom  of  choice  given  without  coercion  or 
fraud,  such  valuation  is  valid.  These  requirements  are 
based  upon  the  fact  that  a  common  carrier  is  a  public  agent 
by  virtue  of  its  occupation  (Russell  v.  Pittsburgh,  etc.,  R. 
Co.,  supra);  and  that  "the  advantageous  position  of  the 
companies  exercising  the  business  of  common  carriers  is 
such  that  it  place«  it  in  their  power  to  change  the  law  of 
common  carriers  in  effect,  by  introducing  new  rules  of  obli- 
gation. The  carrier  and  his  customer  do  not  stand  on  a 
footing  of  equality.  The  latter  is  only  one  individual  of  a 
million.  He  can  not  afford  to  higgle  or  stand  out  and  seek 
redress  in  the  courts.  His  business  will  not  admit'  such  a 
course.  He  prefers,  rather,  to  accept  any  bill  of  lading,  or 
sign  any  paper  the  carrier  presents ;  often,  indeed,  without 
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knowiiig  what  the  one  or  the  other  contains.  In  niost  cases^ 
he  has  no  alternative  but  to  do  this,  or  abandon  his  business. 

*  *  *  The  inequality  of  the  parties,  the  compulsion 
tinder  which  the  customer  is  placed,  and  the  obligations  of 
the  carrier  to  the  public,  operate  with  full  force  to  divest  the 
transaction  of  validity."  Russell  v.  Pittsburgh,  etc.,  R,  Co., 
supra,  quoting  from  Railroad  Co,  v.  Lochwood,  supra; 
Monographic  note,  88  Am.  St.  74-92. 

5.  There  was  a  conflict  between  the  witnesses  as  to  the 
facts  connected  with  the  receipt  of  the  horses  by  the  appel- 
lant and  the  signature  of  the  instrument  set  up  by  the  ship- 
pers. In  view  of  the  notice  of  the  limitations  upon  the  au- 
thority of  the  agent  which  is  given  therein  and  the  testi- 
mony of  McKinney  to  the  effect  that  no  choice  of  rates  was 
offered,  that  the  value  of  the  property  to  be  transported  was 
not  mentioned,  and  that  no  limitation  of  liability  was  re- 
ferred to,  it  can  not  now  be  said  that  there  was  no  evidence 
tending  to  support  appellee's  claim.  It  follows  that  the  in- 
structions discussed  were  correctly  refused,  and  that  there 
was  no  error  in  overruling  the  motion  for  a  new  trial. 

Judgment  is  affirmed. 


Ebnest,  Administbatrix,  v.  Grand  Trunk 
Western  Railway  Company. 

[No.  5,303.    Filed  January  10,  1905.] 

1.  Appeal  and  Erbob. — Final  Judgment, — Dismissal. — Where  a  de- 
murrer was  overruled  to  the  first,  third  and  fourth  paragraphs  of  a 
complaint,  and  sustained  as  to  the  second,  an  appeal  by  plaintiff, 
assigning  as  error  the  sustaining  of  such  demurrer,  without  the  ren* 
dition  of  any  judgment  in  such  cause,  will  be  dismissed,     p.  410. 

From  Porter  Circuit  Court ;  Harry  B.  Tuthill,  Judge. 

Action  by  Helen  Ernest  as  administratrix  of  the  estate 
of  Wilber  J.  Ernest,  deceased,  against  the  Grand  Trunk 
Western  Railway  Company.     From  an  order  sustaining  a 
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demurrer   to    plaintiff's   second   paragraph   of   complaint, 
plaintiff  appeals.    Dismissed, 

Nelson  J.  Bozarth  and  Charles  0.  Bozarth^  for  appellant 
Johnston,  Bartholomew  &  Bartholomew,  for  appellee. 

Robinson,  P.  J. — Transferred  from  the  Supreme  Court 
under  the  act  of  March  12,  1901. 

1.  To  the  first,  third,  fourth  and  fifth  paragraphs  of  ap- 
pellant's complaint  a  separate  demurrer  was  overruled,  and 
to  the  second  paragraph,  was  sustained.  An  exception  was 
reserved  by  appellant.  The  only  error  assigned  is  sustain- 
ing this  demurrer.  The  final  entry  is  the  ruling  on 
the  demurrer.  The  record  doee  not  disclose  that  further 
proceedings  of  any  kind  were  had  in  the  trial  court.  The 
error  assigned  presents  no  question,  for  the  reason  that  the 
record  does  not  show  that  final  judgment  was  rendered 
(§644  Bums  1901,  §632  R.  S.  1881),  and  the  ruling  ques- 
tioned is  not  within  the  exceptions  to  the  general  statute 
authorizing  appeals  (§658  Bums  1901,  §646  R.  S.  1881). 
Sustaining  a  demurrer  to  a  complaint  is  not  a  final  judg- 
ment from  whi(!h  an  appeal  will  lie.  Slagle  v.  Bodmer 
(1877),  58  Ind.  465;  State,  ex  rel,  v.  Herod  (1898),  21 
Ind.  App.  177,  and  cases  cited;  James  v.  Lake  Erie,  etc.,  R. 
Co.  (1896),  144  Ind.  630,  and  cases  cited;  Ewbank's 
Manual,  §82 ;  Elliott,  App.  Proc.,  §81. 

Appeal  dismissed. 


Ellison  et  al.  v.  Branstrator,  Administrator. 

[No.  4,G()7.     Filed  January  10,  1005.] 

1.  Judicial  Saxes. — Redemption. — Who  May  Exercise  Right, — Where 
real  estate  of  two  or  more  owners  is  sold  at  judicial  sale  undex  a 
decree  of  foreclosure  of  a  drainage  lien  and  one  of  such  owners  pays 
the  amount  due  in  redemption  thereof,  and  the  purchaser  at  such 
sale  accepts  such  money,  such  purchaser  is  the  only  person  who  can 
raise  the  question  of  the  right  of  such  part  owner  to  redemption, 
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aod  his  acceptance  of  such  money  estops  him  from  raising  such  ques- 
tion,   p.  415. 

2.  Judicial  Sales. — Redemption, — Right  of. — Jurisdiction  in  Estab- 
lishment of, — Where  a  decree  has  been  rendered  in  the  foreclosure 
of  a  drainage  lien  for  the  sale  of  lands  of  different  owners,  and  a 
sale  made  thereunder  of  such  lands,  one  of  such  owners  has  the  right 

.  to  redeem  from  such  sale,  and  such  redemptioner  has  a  lien  upon  the 
lands  not  owned  by  him  for  the  proportionate  part  of  such  cost  as 
against  the  owners  thereof  and  the  junior  encumbrancers,  and  it  will 
be  presumed  that  the  court  has  jurisdiction  to  construct  such  drain, 
and  that  legal  notice  was  given  to  all  persons  interested,    p.  41G. 

3.  Drains. — lAen, — Priori/^.-*— It  can  not  be  assumed  that  there  were 
no  liens  superior  to  a  drainage  lien  in  an  action  involving  the  title 
to  real  estate  sold  under  a  decree  of  foreclosure  of  such  drainage 
lien.    p.  416. 

4.  Pasties. — Enforcement  of  Lien, — Claim  of  Interest, — Where  a  de- 
fendant is  made  a  party  because,  as  alleged,  he  claims  some  interest, 
but  it  is  not  alleged  that  such  interest  is  adverse,  and  no  money 
judgment  is  sought  against  him,  he  is  not  shown  to  be  a  proper  party, 
and  his  demurrer  to  the  complaint  should  be  sustained,  as  also  should 
the  demurrer  of  his  wife,  who  is  made  a  party  defendant  simply  be- 
cause of  her  being  his  wife.    p.  417. 

5.  Same. — Enforcement  of  Lien, — Ilolder  of  Legal  Title,— Where  a 
person  is  made  a  defendant  in  an  action  to  foreclose  a  lien,  simply  be- 
cause he  is  the  holder  of  the  legal  title,  and  there  is  no  showing  that 
such  lien  can  prevail  as  against  such  title,  and  no  allegation  that  such 
title  is  junior,  inferior  or  subject  to  such  lien,  such  defendant  is  not 
shown  to  be  a  proper  party  to  such  action,    p.  417. 

From  Allen  Circuit  Court;  Joseph  W.  Adair,  Special 
Judge. 

Action  by  Charles  W.  Branstrator,  as  administrator  with 
the  will  annexed  of  the  estate  of  William  Branstrator,  de- 
ceased, against  Thomas  E.  Ellison  and  others.  From  a  de- 
cree for  plaintiff,  defendants  appeal.    Reversed, 

8.  R.  Alden,  for  appellants. 

Robert  Lowry  and  Olds  &  Doughman,  for  appellee. 

Black,  J. — The  appellee,  Charles  W.  Branstrator,  ad- 
ministrator with  the  will  annexed  of  the  estate  of  William 
Branstrator,  deceased,  by  each  of  his  two  paragraphs  of 
complaint  sought  to  enforce  against  a  certain  parcel  of  land 
a  lieu  for  an  amount  paid  by  the  decedent  in  redemption 
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of  the  land  from  sale  under  a  judgment  directing  such  sale 
for  the  satisfaction  of  the  lien  of  a  drainage  assessment ;  the 
lands  so  sold  consisting  of  two  separate  parcels,  a  portion  of 
each  being  owned  by  the  decedent  at  the  time  of  sale  and 
at  the  time  of  redemption,  each  paragraph  of  complaint  re- 
lating to  one  of  such  separate  parcels ;  it  being  sought  to  en- 
force liens  against  the  portions  of  such  parcels  not  so  owned 
by  the  decedent,  who  had  redeemed  the  entire  parcels  from 
such  sale.  It  was  shown  in  each  paragraph  that  at  the  com- 
mencement of  this  action  the  title  to  the  portion  of  each 
parcel  not  so  owned  by  the  decedent  was,  as  appeared  of 
record,  in  one  of  the  three  appellants  (who  were  defend- 
ants), and  that  another  of  the  appellants  was  the  pur- 
-  chaser  at  such  sale^  and  had  received  the  redemption  money, 
and  that  he  was  claiming  some  interest  in  the  lands;  the 
third  appellant  being  his  wife. 

It  is,  in  substance,  objected  that  the  existence  of  a  com- 
mon burden  upon  the  lands  of  the  decedent  and  the  lands 
against  which  it  was  sought  in  this  suit  to  enforce  a  lien 
was,  in  the  complaint,  made  to  rest  on  the  decree  foreclos- 
ing thie  drainage  assessment,  without  showing  independently 
the  existence  of  the  drainage  lien ;  that  the  appellants  not 
being  parties  to  such  decree  foreclosing  the  drainage  lien, 
and  not  being  shown  to  have  derived  title  from  any  party 
to  that  decree,  were  not  estopped  thereby ;  also,  that  it  was 
not  shoAvn  that  the  persons  notified  by  publication  of  the 
proceeding  of  the  drainage  commissioner  to  enforce  the 
drainage  assessment  had,  in  truth,  any  title  to  any  part  of 
the  land. 

The  paragraphs  of  complaint  were  alike,  except  as  to  the 
parcels  of  land  involved.  In  the  first  paragraph  it  was 
shown  that  on  December  10,  1S87,  and  long  prior  thereto, 
and  up  to  the  time  of  his  death.  May  4,  1900,  the  decedent, 
William  Branstrator,  was  the  owner  in  fee  simple  of  cer- 
tain real  estate,  described,  in  Allen  county,  Indiana,  being 
thirteen  and  fifty-four-hundredths  acres  of  land;  that  on 
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the  day  fir??!  mentioned,  in  a  cause  then  pending  in  the 
superior  court  of  that  county,  wherein  the  State  of  Indiana, 
on  the  relation  of  Edward  Ely,  as  drainage  commissioner, 
was  plaintiff,  and  Robert  Xorton,  Henry  P.  Xorton,  Sarah 
Pomeroy  and  William  Branstrator  were  defendants,  "said 
defendants  being  the  parties  in  the  names  of  either  or  all 
of  whom  the  lands  hereinafter  mentioned  were  described  as 
being  the  owners  in  the  last  duplicate  and  record  of  transfer 
kept  by  the  auditor  of  said  county,  preceding  the  filing  of 
the  petition  and  institution  of  the  proceedings  in  pursuance 
of  which  the  judgment  hereinafter  mentioned  and  described 
was  rendered  upon  a  petition  of  the  plaintiff  therein  on  the 
relation  of  said  Ely,  therein  filed,  after  said  defendants  had 
been  duly  brought  into  court  by  due  and  proper  service  of 
process  and  publication  of  notice  as  to  them,  a  decree  was 
rendered  by  said  superior  court  in  favor  of  said  plaintiff 
therein,  wherein  it  was  declared  that  said  plaintiff  therein 
held  a  lien  from  the  18th  of  July,  1883,  for  the  sum  of 
$401.26,  on"  certain  land  described,  in  said  county,  "of 
which  that  first  herein  described  as  belonging  to  the  plaintiff 
herein  forms  a  part ;"  that,  by  the  terms  of  said  decree,  said 
real  estate,  or  so  much  thereof  as  might  be  necessary  for 
that  purpose!,  was  ordered  and  directed  to  be  sold  by  the 
sheriff  of  that  county,  as  other  lands  are  sold  upon  execu- 
tions issued  upon  judgments  at  law,  without  relief  from 
valuation  or  appraisement  laws,  to  satisfy  said  lien;  that 
on  January  17,  1888,  an  order  of  sale  was  duly  issued  upon 
said  decree  to  a  person  named,  then  sheriff  of  said  county, 
who  thereupon,  pursuant  to  said  order  of  sale,  duly  adver- 
tised for  sale  said  real  estate  therein  described,  and  pursuant 
to  said  advertisement  and  the  terms  of  said  order  of  sale, 
on  February  11,  1888,  after  first  offering  for  sale  the  rents 
and  profits  thereof  for  a  term  not  exceeding  seven  years,  and 
receiving  no  bid  therefor,  he  offered  for  sale  at  public  auc- 
tion the  fee  simple  of  said  land  described,  and  the  defendant 
Thomas  E.  Ellison  (one  of  the  appellants)  having  bid  there- 
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for  the  sum  of  $483.27,  and  that  being  the  highest  and  best 
bid  therefor,  said  sheriff  openly  struck  off  and  sold  the  same 
to  said  Ellison  for  that  sum,  and  issued  to  him  a  certificate 
of  purchase  entitling  him  to  a  deed  therefor  in  fee  within 
one  year  from  the  date  of  said  sale,  if  said  real  estate  should 
not  be  redeemed  within  that  time;  that  the  decedent,  William 
Branstrator,  as  owner  aforesaid  of  part  of  the  real  estate, 
February  2,  1889,  redeemed  said  real  estate  described  from 
said  sheriff's  sale  to  said  Ellison,  by  paying  to  the  clerk  of 
the  circuit  court  of  said  county  the  sum  of  $521.95,  which 
entire  sum  was  afterward  paid  by  said  clerk  to  said  Ellison, 
and  by  him  received ;  and  by  means  of  said  redemption  said 
William  Branstrator  acquired  a  lien  upon  that  part  of  said 
real  estate  not  owned  by  him,  for  its  proportionate  share  of 
said  sum  of  $521.95,  from  February  2,  1889,  together  with 
interest  at  the  rate  of  eight  per  cent,  per  annum^  which  said 
sum  has  not,  nor  has  any  part  thereof,  been  repaid  to  plain- 
tiff or  his  said  decedent.  The  portion  of  the  land  not  owned 
by  Branstrator  is  then  described  by  metes  and  bounds,  con- 
taining seventeen  and  twehty-eight-hundredths  acres ;  and  it 
is  alleged  that  the  title  to  this  portion  of  the  land,  at  the 
time  of  the  commencement  of  this  action  was,  and  now  is,  as 
appears  of  record,  in  the  defendant  Roll  in  Ellison  (one  of 
the  appellants) ;  that  Thomas  E.  Ellison  and  another  per- 
son named  (but  who  filed  a  disclaimer  and  is  not  a  party 
here)  claimed  some  interest  in  the  real  estate,  and  that  an- 
other person  named  (also  an  appellant)  was  the  wife  of 
said  Thomas;  that  the  proportion  of  the  principal  of  said 
redemption  money  so  paid  and  chargeable  against  the  tract 
last  described  was  $292.55,  and  the  interest  due  thereon  was 
$400;  "wherefore  plaintiff  demands  judgment  of  fore- 
closure of  said  lien  for  the  sum  of  $1,200,  and  all  other 
proper  relief." 

In  section  five  of  the  statute  of  1881  concerning  drainage, 
among  the  methods  provided  for  the  collection  of  the  assess- 
ments by  the  drainage  commissioner,  was  the  following: 
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"He  may,  if  he  so  determine,  bring  suit  in  the  name  of  the 
State  of  Indiana,  for  his  use  as  commissioner  of  drainage, 
in  any  court  of  competent  jurisdiction,  to  enforce  a  lien 
upon  any  tract  or  tracts  of  land  for  the  amount  so  assessed 
by  him;  and  all  judgments  obtained  in  such  cases  may  in- 
clude reasonable  attorney's  fees  for  services  in  prosecuting 
the  same,  and  shall  be  without  relief  from  valuation  or  ap- 
praisement lavTS,"  etc.  §4277  R.  S.  1881.  In  the  amend- 
ment of  this  section  in  1883  this  provision  was  not  changed. 
§1178  Elliott's  Supp.  1889,  Acts  1883,  p.  173. 

In  section  five  of  the  drainage  statute  of  1885  was  sub- 
stantially the  same  provision,  with  the  addition  thereto  that 
such  judgment  obtained  by  the  drainage  commissioner 
"shall  not  be  a  lien  on  any  other  real  estate  belonging  to  the 
owner  of  such  tract ;  nor  shall  any  other  property  than  the 
lands  so  assessed  be  sold  to  satisfy  such  judgment,  and  lands 
sold  upon  such  judgment  or  decree  may  be  redeemed  at  any 
time  within  one  year  from  the  date  of  such  sale,  in  the  same 
manner  as  is  provided  by  law  for  the  redemption  of  real 
estate  sold  on  execution.''  §5626  Bums  1894,  Acts  1885,  p. 
129,  §5.  By  section  thirteen  of  the  last-mentioned  statute 
(§5646  Bums  1894,  Acts  1885,  p.  129)  the  statutes  of  1881 
and  1883,  before  mentioned,  were  repealed,  with  a  proviso 
that  "where  application  has  been  made  or  proceedings  are 
pending,  or  works  for  the  purpose  of  drainage  are  in  course 
of  construction  under  said  acts,  the  same  mav  be  carried  on 
and  completed,  and  assessments  therefor  collected  according 
to  the  provisions  of  said  acts,  and  shall  not  be  affected  by 
this  act"  See  Dunkle  v.  Herron  (1888),  115  Ind.  470; 
Smith  V.  State,  ex  rel  (1892),  131  Ind.  441. 

1.  The  suit  in  which  the  lien  of  the  assessment  against 
the  tracts  of  land  was  enforced  and  the  judgment  was  ren- 
dered under  which  the  lands  were  sold,  was  a  suit  in  a  court 
of  general  superior  jurisdiction,  upon  which  jurisdiction  of 
the  subject-matter  was  conferred  by  the  statute,  which  did 
not  prescribe  any  special  mode  of  procedure,  but  left  the 
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cause  to  proceed  in  the  manner  ordinarily  pursued  in  such  a 
court  in  such  a  causa  It  does  not  appear  that  the  record 
of  the  cause  disclosed  a  want  of  jurisdictiooi  of  the  persons 
of  the  defendants  Robert  N'orton,  Henry  P.  Norton,  Sarah 
Pomeroy  and  William  Branstrator,  and  the  jurisdiction 
over  these  defendants  can  not  be  questioned  in  a  collateral 
proceeding. 

The  question  as  to  the  right  of  Branstrator  to  redeem 
from  the  sherifiF's  sale  can  not  be  raised  in  this  case;  the 
purchaser  at  that  sale,  who  alone  could  have  raised  such 
question,  having  accepted  the  redemption  money,  as  such, 
from  the  clerk  to  whom  it  was  paid  by  Bran&trator  for  the 
redemption  of  the  land. 

2,  The*  redemptioner  had  a  right  to  enforce  a  lien 
against  the  land  not  owned  by  him,  for  its  proper  portion  of 
the  burden  discharged  by  him,  as  against  owners,  junior  en^ 
cumbrancers  and  purchasers,  whose  interests  in  the  land 
were  subject  to  the  drainage  lien.  It  does  not  appear  who 
were  madei  defendants,  or  to  whom  notice  was  given  in  the 
drainage  proceeding.  The  defendants  in  the  foreclosure 
suit  are  named  in  the  complaint  before  us,  but  it  is  not  made 
to  appear  that  they  or  any  of  them  were  parties  to  the  pro- 
ceeding for  the  construction  of  the  drain.  That  proceeding, 
whereby  the  lien  foreclosed  as  above  stated  was  created,  is 
not  subject  to  attack  in  this  suit ;  and  we  must  presume,  for 
the  purposes  of  this  case,  that  the  lien  for  drainage  on  the 
land  in  question  was  properly  created,  and  that  there  was 
some  notice  of  the  drainage  proceeding — ^notice  sufficient 
as  against  collateral  attack. 

3.  If  we  may  assume  that  there  was  sufficient  notice 
for  the  creation  of  a  drainage  lien  superior  to  the  rights  of 
all  owners  or  persons  claiming  legal  title  at  or  before  the 
date  of  the  attaching  of  the  lien,  yet  it  may  not  be  said  that 
there  could  not  have  been  any  liens  upon  the  lands  para- 
mount to  the  drainage  lien. 
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In  Killian  v.  Andrews  (1892),  130  Ind.  579,  it  was  held 
that  one  to  whom  land  was  sold  under  a  drainage  assess- 
ment could  not  assert  a  lien  upon  the  land  in  opposition  to 
another  holding  title  under  the  foreclosure  of  a  mortgage 
existing  before  the  creation  of  the  drainage  lien ;  the  lien  of 
the  drainage  assessment  being  held  to  be  subordinate  to  the 
lien  of  the  preexisting  mortgage.  See  Cook  v.  Slaie,  ex 
rel.  (1885),  101  Ind.  446;  State,  ex  rel.,  v.  Aetna  Life 
Ins,  Co.  (1889),  117  Ind.  251;  State,  ex  rel.,  v.  Loveless 
(1892),  133  Ind.  600. 

4.  The  defendants  in  the  suit  at  bar  (the  appellants) 
were  not  parties  to  the  suit  for  the  enforcement  of  the  drain- 
age lien.  As  to  the  appellant  Thomas  E.  Ellison,  it  is  not 
alleged  that  he  is  making  any  claim  under  his  purchase  from 
which  the  appellee's  testator  redeemed ;  it  is  showTi  that  he 
acquiesced  in  the  redemption.  No  money  judgment  is 
sought,  and  no  cause  of  action  for  a  money  judgment  is 
stated.  One  of  the  appellants  was  made  a  defendant  for 
the  reason  alone  that  she  was  the  wife  of  Thomas  E.  Ellison, 
and  of  him  it  was  alleged,  as  the  reason  for  making  him  a 
defendant,  that  he  claimed  some  interest  in  the  real  estate. 
It  is  not  stated  nor  shown  that  he  claimed  an  interest  adverse 
to  that  of  the  appellee,  nor  that  he  had  or  claimed  an  un- 
founded interest,  or  one  junior  or  inferior  to  that  of  the  ap- 
pellee. 

5.  As  to  the  other  appellant,  it  is  alleged  as  the  reason 
for  making  him  a  party,  that  the  title  to  the  land  against 
which  it  is  sought  to  enforce  the  appellee's  lien,  at  the  time 
of  the  commencement  of  this  action  was,  and  now  is,  as  ap- 
pears of  record,  in  that  appellant.  It  is  not  shown  that  his 
title  is  not  one  against  which  the  appellee's  lien  can  not 
prevail,  nor  that  it  is  junior  or  inferior  or  subject  to  the  lien 
of  the  appellee.  What  is  said  of  the  appellants  might  all 
be  true  as  stated,  and  yet  there  might  not  be  any  groimd  for 
enforcing  the  appellee's  lien  as  against  the  interests  of  the 
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appellants  in  the  land.    They  are  not  shown  to  have  or  claim 
any  interest  in  the  subject-matter  of  this  suit. 

Judgment  reversed,  and  cause  remanded,  with  instrue- 
tion  to  sustain  the  demurrers  of  the  appellants  to  the  com- 
plaint. 


Johnston  Glass  Company  v.  Lucas. 

[No.  4,831.    Filed  January  10,  1905.] 

1.  Appeal  and  Ebboh. — Complaint. — The  separate  paragraphs  of  a 
complaint  can  not  be  challenged  for  the  Qrst  time  on  appeal,    p.  419. 

2.  Same. — Separate  Demurrers. — Joint  Exception. — Where  separate 
demurrers  were  filed  to  the  paragraphs  of  a  complaint,  but  the  excep- 
tion  was  "to  which  ruling  of  the  court  the  defendant  at  the  time 
excepted,"  such  exception  was  joint,  and  no  error  is  presented  on  a 
separate  assignment,     p.  419. 

S,  Same. — Judgment  on  Demurrer. — Exception. — Assignment  Thereon, 
— Where  judgment  was  rendered  against  defendant  on  his  failure  to 
plead  further,  "to  which  ruling  of  the  court  the  defendant  at  the  time 
excepts,"  and  the  defendant  assigned  as  error  that  "the  court  erred 
in  rendering  judgment  for  appellee  upon  demurrer,"  such  assignment 
presents  no  question,     p.  419. 

From  Blackford  Circuit  Court;  Edwin  C.  Vaughn, 
Judge. 

Action  by  Noah  Lucas  against  the  Johnston  Glass  Com- 
pany. From  a  decree  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

A.  M.  Waltz  and  E.  W.  Secrest,  for  appellant. 
Jay  A.  Ilindman,  Sydney  IF.  Cantwell  and  Luther  B. 
SimmonSj  for  appellee. 

Myers,  J. — This  action  was  commenced  by  appellee  to 
enjoin  appellant  from  sinking  a  natural  gas  or  oil  well  on 
fifteen-sixteenths  of  an  acre  of  real  estate  theretofore  con- 
veyed by  appellee  to  Licking  township,  in  Blackford  county, 
Indiana.  The  complaint  is  in  two  paragraphs  j  the  first 
paragraph  filed  December  5,  1901,  and  the  second,  January 
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14,  1902.  January  1,  1902,  appellant  filed  its  demurrer  to 
the  first  paragraph,  and  on  January  17,  1902,  it  filed  a  de- 
murrer to  the  second  paragraph  of  complaint.  The  ruling 
of  the  court  on  the  several  demurrers,  and  the  exception, 
taken,  is  set  forth  in  the  following  entry :  "Come  now  the 
parties  by  counsel,  and  the  separate  demurrers  hereto  filed 
by  the  defendant,  to  each  paragraph  of  plaintiff's  complaint 
is  now  overruled  by  the  court,  to  which  ruling  of  the  court 
the  defendant  at  the  time  excepted/' 

1.  The  first  and  third  assignments  of  error  challenge 
separately  for  the  first  time  on  appeal,  for  want  of  facts, 
the  sufficiency  of  each  paragraph  of  the  complaint,  and 
present  no  question  for  our  decision.  It  has  been  repeatedly 
held  by  the  Supreme  Court,  as  well  as  by  this  Court,  that 
where  a  defendant  desires  to  test  the  sufficiency  of  a  par- 
ticular paragraph  of  complaint,  the  proper  and  only  way  to 
do  so  is  by  demurrer.  Ashton  v.  Shepherd  (1889),  120  Ind. 
69,  and  cases  cited;  Ilutchings  v.  Hay  (1892),  132  Ind. 
369;  DeVay  v.  Dunlap  (1893),  7  Ind.  App.  690. 

2.  The  second  and  fourth  assignments  of  error  are  based 
upon  the  exception  taken  by  appellant  to  the  ruling  of  the 
court  on  the  two  demurrers  to  the  complaint,  as  above 
stated,  and  present  no  question  for  decision.  Southern  Ind, 
B.  Co.  V.  Harrell  (1904),  161  Ind.  689,  63  L.  K.  A.  460. 

3.  *  The  defendant  in  the  lower  court,  appellant  here,  re- 
fusing to  plead  further,  the  court  rendered  judgment,  and 
the  temporary  restraining  order  theretofore  issued  was  made 
permanent,  "to  which  ruling  of  the  court  the  defendant  at 
the  time  excepts."  On  this  ruling  the  appellant  in  this  court 
makes  the  following  assignment  of  error:  "Fifth.  The 
court  erred  in  rendering  judgment  for  appellee  upon  de- 
murrer." This  assignment  is  held  not  to  be  such  a  specific 
assignment  as  required  by  §667  Bums  1901,  §655  R.  S. 
1881,  as  to  present  to  this  court  a  question  for  con- 
sideration. Seisler  v.  Smith  (1898),  150  Ind.  88,  and  cases 
cited;  Hill  v.  Indianapolis,  etc.,  R.  Co.  (1903),  31  Ind. 
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App.  98.    As  such  assignment  of  error  is  not  discussed  by 
appellant,  it  may  also  be  considered  as  waived. 

Having  disposed  of  all  the  errors  assigned,  and  there  ap- 
pearing no  reason  for  reversing  the  judgment,  the  same  is 
in  all  things  affirmed. 


Union  Traction  Company  of  Indiana 

V.  Buckland. 

[No.  4,958.     Filed  October  26,  1904.     Rehearing  denied  January  10, 

1905.] 

1.  Trial. — Motion  to  Make  More  Specific. — Where  the  complaint 
stated  that  defendant  "negligently  and  carelessly  failed  and  neglected 
to  sand  or  in  any  way  roughen  said  track  upon  said  grade,  or  to  take 
any  means' or  precaution  of  any  kind  to  prevent  the  cars  from  slip- 
ping upon  said  grade,  or  to  render  the  said  grade  reasonably  safe  for 
the  operation  of  cars  on  the  same,"  a  motion  to  make  more  specific 
by  showing  what  means  should  have  been  used  to  make  such  track 
safe,  was  properly  overruled,    p.  422. 

2.  Pleading. — Complaint. — Master  and  Servant. — Dangerous  Worlat 
and  Ways, — ^Where  a  complaint  by  the  servant  against  his  master 
shows  that  the  grade  on  which  plaintiff  was  operating  defendant's  car 
was  steep ;  that  it  was  necessary  to  roughen  the  track  to  make  it 
safe ;  that  defendant  had  always  theretofore  sanded  such  track ;  that 
defendant  failed  at  the  time  of  the  injury  to  do  so ;  that  the  morning 
was  dark  and  plaintiff  could  not  see,  and  relied  upon  the  sanding  of 
the  track  as  theretofore;  and  that  by  reason  of  such  failure  the  car 
became  unmanageable,   causing  a   collision  and  injury  to   plaintiff, 

such  complaint  is  sufficient,    p.  42.3. 

3.  Master  and  Servant. — Assumption  of  Risk. — Unknoton  Dangers, 

— ^The  servant  assumes  all  the  usual  and  ordinary  risks  of  his  em- 
ployment so  far  as  such  risks  are  known  or  by  the  exercise  of  ordi- 
nary care  can  be  ascertained,  but  where  the  master  had  been  sand- 
ing a  certain  portion  of  a  car  track  continually,  and  the  plaintiff 
came  up  to  such  point  after  dark  in  the  operation  of  his  car,  he  had 
a  right  to  rely  upon  the  continuance  of  such  sanding,  and  such  serv- 
ant did  not  assume  the  risk  of  such  negligent  failure  to  sand  such 
track,     p.  423. 

4.  New  Trial. — Confiicting  Evidence. — ^Where  the  Appellate  Court 
is  compelled  to  weigh  the  evidence  on  appeal,  the  verdict  below  will 
not  be  disturbed,     p.  424. 
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From  Superior  Court  of  Madison  County;  Henry  C. 
Ryan,  Judge. 

Action  by  James  F.  Buckland  against  the  Union  Traction 
Company  of  Indiana  for  damages  for  personal  injuries. 
From  a  judgment  on  a  verdict  for  plaintiff  for  $500,  defend- 
ant appeals.     Affirmed. 

J.  A.  Van  Osdol  and  W.  A.  Kittinger,  for  appellant. 
Charles  K.  Bagot,  Thomas  Bagot,  Alfred  Ellison  and 
W.  8.  Ellis,  for  appellee. 

Robinson,  J. — Appeal  from  a  judgment  in  appellee's 
favor  for  damages  for  personal  injury.  The  complaint  avers 
that  on  appellant's  road  there  is  a  grade  so  steep,  and  of 
such  character,  that  in  order  to  operate  cars  with  reasonable 
safety,  and  prevent  the  cars  from  sliding  down  the  grade 
beyond  the  control  of  the  person  in  charge,  it  was  necessary 
to,  and  appellant  did,  up  to  November  10,  1899,  roughen 
the  rails  by  sanding  the  same;  that  appellant  on  that  day, 
knowing  the  track  was  not  sanded  and  was  in  a  dangerous 
condition,  "negligently  and  carelessly  failed  and  neglected 
to  sand  or  in  any  way  roughen  said  track  upon  said  grade, 
or  to  take  any  means  or  precaution  of  any  kind  to  prevent 
the  cars  from  slipping  upon  said  grade,  or  ^to  render  the 
said  grade  reasonably  safe  for  the  operation  of  cars  on  the 
same ;"  that  on  the  date  above  mentioned  appellee  was  in  the 
employ  of  appellant  as  a  motonrian,  and  while  in  charge  of 
a  motor-car  with  trailers  attadied,  all  heavily  loaded  with 
passengers,  started  down  the  grade,  without  knowing  the 
track  had  not  been  sanded  nor  made  safe,  and  being  unable 
to  see  the  condition  by  reason  of  darkness,  and  believing  it 
had  been  made  safe  and  had  been  sanded,  as  it  had  been 
at  all  times  previously ;  that  because  of  appellant's  failure  to 
sand  and  roughen  the  track  and  make  the  same  reasonably 
safe  the  cars  became  unmanageable,  and  the  same  did,  by 
reason  of  the  dangerous  condition  of  the  track,  slip  down- 
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ward  on  the  grade,  colliding  with  another  car,  injuring  ap- 
pellee. 

1.  Appellant's  motion  to  make  the  complaint  more  spe- 
cific by  averring  specifically  what  precaution  should  have 
been  taken  by  appellant  to  have  prevented  the  injury  was 
overruled.  It  is  said  in  argument  that  appellant  was  ap- 
prised of  the  fact,  if  it  was  a  fact,  as  to  how  the  car  became 
unmanageable,  or  why  appellee  could  not  control  it,  but 
that  as  the  cause  of  complaint  is  an  alleged  omission  of 
duty,  the  pleading  should  state  definitely  of  what  the  omis- 
sion consisted.  In  support  of  their  argument  counsel  cite 
Tipton  Liglit,  etc,  Co.  v.  Newcomer  (1901),  156  Ind.  348. 
In  that  case  the  charge  was  that  appellant  company  had 
negligently  permitted  its  high-pressure  line  to  become  "de- 
fective, insufficient  and  out  of  repair,"  and  it  was  held 
error  to  overrule  a  motion  to  make  more  specific  The  com- 
pany certainly  had  the  right  to  know  how  and  in  what  way 
the  line  was  defective,  insufficient  and  out  of  repair,  and 
the  court  so  held.  .  But  in  the  case  at  bar  the  complaint 
avers  that  up  to  the  day  in  question  the  company  did 
roughen  the  rails  at  that  place  by  sanding  them,  and  that  at 
the  time  of  the  injury,  it  is  averred,  the  company  negligent- 
ly failed  to  sand  or  in  any  way  roughen  the  rails,  or  to  take 
any  measure  or  precaution  of  any  kind  to  prevent  cars 
from  slipping.  It  can  not  be  said  that  the  complaint  should 
state  what  other  means  could  have  been  used  to  make  the 
track  safe  after  it  was  averred  that  it  had  been  the  custom 
of  the  company,  to  make  the  track  safe,  to  roughen  the  rails 
by  sanding  them.  Appellant  had  recognized  the  necessity 
of  making  the  track  safe,  and  had  employed  certain  means, 
and  the  complaint  avers  that  it  n^ligently  failed  to  use 
such  means,  or  any  other,  to  make  the  track  safe.  The 
track  was  defective,  and  the  pleading  shows  sufficiently  how 
it  was  defective.  Appellant  was  called  upon  to  answer  for 
injuries  caused  by  a  defective  track,  knowledge  of  which  it 


NOVEMBER  TERM,  1904— Vol.  34.         423 


Union  Traction  Co.  v.  Buckland. 


had,  and  of  which  the  injured  party  was  ignorant.  See 
Heltonville  Mfg.  Co.  v.  Fields  (1894),  138  Ind.  58;  Indi- 
ana Stone  Co.  v.  Stewart  (1893),  7  Ind.  App.  563. 

2.  It  is  also  argued  that  the  demurrer  for  want  of  facts 
should  have  been  sustained.  The  pleading  shows  the  steep 
grade;  that  it  was  necessary  to  roughen  or  sand  the  track  to 
make  it  safe;  the  previous  custom  of  sanding  the  track  to 
make  it  safe  for  the  operation  of  cars ;  appellant's  failure  to 
sand  the  track,  or  to  take  any  precaution  to  make  it  safe  on 
the  morning  of  the  injury ;  appellee's  reliance  on  this  cus- 
tom, and  his  ignorance  of  the  condition  of  the  track,  and  the 
reason  he  could  not  see  the  track ;  that  if  the  track  had  been 
in  proper  condition  for  use  he  could  have  controlled  the  car ; 
and  that  by  reason  of  the  negligent  failure  to  roughen  or 
sand  the  track  the  car  became  unmanageable,  and  appellee 
Tvas  unable  to  manage  or  control  the  same.  If  it  was  neces- 
sary, because  of  the  steep  grade,  to  roughen  or  sand  the 
track  to  make  it  safe  for  the  operation  of  cars,  appellant's 
omission  to  do  so  was  negligence,  and  if,  because  of  this 
negligent  omission,  the  cars  became  unmanageable  and  col- 
lided with  another  car,  causing  the  injury,  such  negligent 
omission  was  the  proximate  cause  of  the  injury,  because  it 
was  the  efficient  cause. 

3.  Appellee  assumed  the  usual  and  ordinary  risks  inci- 
dent to  his  employment  as  motorman,  so  far  as  such  risks 
were  known  to  him,  or  could  have  been  known  to  him  by  the 
exercise  of  ordinary  and  reasonable  care.  lie  had  no 
knowledge  of  the  fact  that  the  custom  of  sanding  the  track 
to  make  it  safe  had  been  changed,  and  he  gives  a  sufficient 
reason  for  not  discovering  at  the  time  that  the  track  was  not 
safe.  The  company  had  previously  recognized  its  duty  to 
make  the  track  safe  for  the  operation  of  cars  by  roughening 
or  sanding  the  same,  which  appellee  knew,  and  there  is 
nothing  in  the  pleading  to  show  that  appellee  had  no  right 
to  rely  upon  the  performance  of  this  continuing  duty.     SeQ 


424       APPELLATE  COURT  OF  INDIANA, 

Heller  v.  Dailey. 

Brazil  Block  Coal  Co.  v.  Hoodlet  (1891),  129  Ind.  327, 
and  cases  cited;  Louisville,  etc.,  R.  Co.  v.  Harming  (1892), 
131  Ind.  528,  31  Am.  St.  443. 

4.  The  only  remaining  error  assigned  is  overruling  ap- 
pellant's motion  for  a  new  trial,  and  the  only  questions 
raised  under  this  assignment  are  that  the  verdict  of  the 
jury  is  not  sustained  by  sufficient  evidence,  and  is  contrary 
to  law.  Counsel  on  both  sides  have  set  out  in  thfeir  briefs 
copious  extracts  from  the  evidence,  which  is  quite  volumi- 
nous, and  is  conflicting.  No  good  purpose  would  be  sub- 
served by  setting  out  the  evidence  upon  these  disputed  ques- 
tions. An  examination  of  the  record  discloses  that  there 
is  evidence  to  sustain  the  jury's  conclusion  upon  the  ma- 
terial questions  in  the  case.  We  can  not  disturb  this  con- 
clusion without  weighing  the  evidence.  We  find  no  re- 
versible error  in  the  record. 

Judgment  affirmed. 


Heller  v.  Dailey  et  al. 

[No.  4,745.    Filed  April  22,  1904.    Rehearing  denied  October  14,  1904. 

Transfer  denied  January  10,  1905.] 

1.  Landlord  and  Tenant. — Lessee. — Assignee. — Covenant. — lAabH- 
ity. — Where  a  lessee  enters  into  a  contract  with  bis  landlord,  and 
afterwards  assigns  his  lease,  such  lessee  continues  liable  upon  his 
express  covenants,  but  the  assignee  becomes  liable  upon  those  cove- 
nants that  run  with  the  land,  the  lessee  being  liable  because  of 
privity  of  contract,  the  assignee  because  of  privity  of  estate,  and 
an  assignee  in  possession,  or  who  has  the  immediate  right  to  posses- 
sion, under  a  lease  when  rent  falls  due,  will  continue  liable  notwith- 
standing a  subsequent  assignment,    p.  427. 

2.  Same. — Lease. — Parol  Surrender. — Statute  of  Frauds. — ^A  parol 
agreement  between  the  lessor  and  lessee  to  substitute  an  assignee  of 
the  lessee  and  to  bind  the  assignee  to  the  terms  of  the  lease  and  relieve 
the  lessee,  is  voi4  as  against  the  statute  of  frauds,  such  lease  being 
for  an  interest  in  land  and  not  being  for  three  years  or  less.    p.  428. 

3.  Same. — Lease. — Incorporeal  Hereditament. — Parol  Surrender. — 
The  written  lease  of  an  incorporeal  hereditament  can  not  be  surren- 
dered except  by  a  written  instrument,    p.  428, 
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From  Wells  Circuit  Court;  John  W.  Headington,  Spe- 
cial Judge. 

Action  by  Lemuel  Heller  against  Michael  Dailey  and 
others.     From  a  judgment  for  defendants,  plaintiff  appeals 
Reversed. 

Levi  Mock,  John  Mock  and  George  Mock,  for  appellant. 
Joseph  S.  Dailey,  Abram  Simmons  and  Frank  C.  Dailey, 
for  appellees. 

Henley,  C.  J. — ^Appellant  commenced  this  action  to  col- 
lect rents  alleged  to  be  due  on  an  oil  and  gas  lease*.  Upon 
the  former  appeal  in  this  case  (Heller  v.  Dailey  (1902),  28 
Ind.  App.  555)  the  judgment  of  the  trial  court  was  reversed 
and  the  cause  remanded,  with  instruction  to  sustain  the 
demurrer  to  certain  answers. 

In  the  trial  court^  appellees  filed  an  amended  third, 
fourth  and  fifth  paragraph  of  answer.  To  each  of  these 
answers  appellant  addressed  a  demurrer,  which  the  court 
overruled,  and,  appellant  refusing  to  plead  further,  judg- 
ment was  rendered  on  demurrer. 

The  alleged  errors  brought  to  the  attention  of  this  court 
relate  to  the  action  of  the  trial  court  in  overruling  appd- 
lant's  demurrer  to  the  third,  fourth  and  fifth  paragraphs  of 
answer.  The  answers  filed  by  appellees  are  substantially 
alike,  and  contain  the  following  allegations:  That,  pur- 
suant to  the  terms  and  conditions  of  the  lease  mentioned  in 
the  complaint,  appellees,  prior  to  the  time  they  sold  and  as- 
signed said  lease  to  the  Capital  Oil  Company,  drilled  two 
oil-wells  on  the  premises  therein  described,  which  wells 
were  drilled  and  completed  within  120  days  from  the  ex- 
ecution of  the  lease ;  that  the  wells  so  drilled  produced  large 
quantities  of  oil,  and  the  appellant  received  and  accepted 
the  interest  in  the  oil  so  produced,  as  was  provided  in  the 
lease;  that,  prior  to  the  expiration  of  180  days  from  the 
date  of  the  execution  of  the  lease,  appellees  were  attempting 
to  sell  to  the  Capital  Oil  Company  the  lease  and  the  prop' 
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erty  placed  by  them  on  the  leased  premises,  and  that  at  said 
time  said  Capital  Oil  Company,  by  its  agent,  William  H. 
Dye,  and  these  appellees,  called  upon  appellant  and  in- 
formed him  that  appellee  Dailey  was  about  to  sell  and  as- 
sign his  lease  to  said  Capital  Oil  Company,  and  that  said 
lease  would  be  sold  and  assigned  to  said  Capital  Oil  Com- 
pany if  appellant  would  agree  to  substitute  the  Capital  Oil 
Company  as  the  lessee  in  said  lease,  and  release  appellees 
from  all  liability  under  said  lease  that  might  accrue  after 
such  sale  and  transfer;  that  appellant  then  and  there  prom- 
ised and  agreed  with  appellees  that  if  they  sold  and  trans- 
ferred the  lease  and  property  owned  by  them  to  the  Capital 
Oil  Company,  he  would  accept  the  Capital  Oil  Company  as 
the  lessee  in  said  lease,  and  as  his  sole  and  only  tenant 
under  said  lease,  and  would  accept  said'  company  for  the 
payment  of  all  liabilities  and  rentals  that  might  accrue 
thereunder,  and  that  he  would  release  appellees  from  all  lia- 
bilities under  and  by  virtue  of  said  lease;  that,  in  accord- 
ance with  said  contract  and  agreement,  and  in  consideration 
of  the  promise  and  agreement  of  appellant  to  release  appel- 
lees  from  any  liability  under  the  lease,  appellees  sold,  con- 
veyed, assigned  and  transferred  said  lease  and  all  property 
thereon  to  said  Capital  Oil  Company,  and  said  Capital  Oil 
Company  then  and  there  took  immediate  and  absolute  pos- 
session of  the  land  under  said  lease,  and  all  the  property 
thereon,  all  of  which  was  done  with  the  knowledge  and  con- 
sent and  at  the  request  of  the  appellant ;  that  appellant  then 
and  thereafter  accepted  the  Capital  Oil  Company  as  his  sole 
and  only  tenant,  and  accepted  the  said  company  for  the  payr 
ment  of  all  liabilities  and  rentals  which  afterward  accrued 
under  said  lease,  and  the  said  Capital  Oil  Company  agreed 
with  appellant  and  appellees  to  become  the  sole  tenant  of 
appellant,  and  to  pay  and  discharge  all  the  obligations,  rent- 
als and  liabilities  arising  under  said  lease  and  to  comply 
with  all  the  terms  of  said  lease ;  that  after  the  sale  and  trans- 
fer by  appellees  of  their  interest  in  said  lease  to  the  Capital 
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Oil  Company,  said  company  caused  to  be  produced,  and  did 
produce,  large  quantities  of  oil  from  the  wells  drilled  under 
said  lease  on  appellant's  land,  and  delivered  the  part  of  the 
oil  due  appellant  imder  said  lease  to  said  appellant,  which 
oil  appellant  at  all  times  accepted.  It  is  further  averred 
that  at  the  time  the  lease  and  the  property  thereon  were  so 
sold,  assigned  and  transferred  to  said  Capital  Oil  Com- 
pany, no  rental  was  due  thereon,  but  the  same  had  been 
fully  paid  up  to  and  including  the  date  of  said  sale  and 
transfer,  and  such  rental  had  been  accepted  by  appellant. 

1.  It  was  held  by  this  court  upon  the  former  appeal 
{Heller  v.  Dailey,  supra)  that  the  answers  were  insufficient, 
because  they  attempted  to  plead  a  surrender;  that  a  verbal 
surrender  is  ineffectual;  and  that  a  surrender  by  act  and 
operation  of  law  was  not  sufficiently  alleged ;  the  court  say- 
ing at  page  670 :  "It  is  generally  established  that  the  les- 
see, who  before  his  assignment  of  the  lease  to  a  third  person 
is  bound  by  both  the  express  and  the  implied  covenants  of 
the  lease,  continues  after  the  assignment  to  be  liable  upon 
his  express  covenants  therein,  as  if  no  assignment  had  been 
made,  and  that  the  assignee  is  liable  to  the  lessor  upon  all 
the  covenants  which  run  with  the  land,  for  nonperformance 
thereof  while  the  estate  is  in  him,  but  is  not  liable  for 
breaches  of  anv  covenants  which  occur  before  the  assign- 
ment  to  him  or  after  his  assignment  to  another,  the  liability 
of  the  lessee  after  his  assignment  resting  in  privity  of  con- 
tract, that  of  the  assignee  resting  in  privity  of  estate  and 
continuing  only  while  such  privity  exists,  though  he  re- 
mains, after  his  assignment  to  another,  liable  for  breaches 
which  he  committed  while  he  had  the  estate.  If  the  as- 
signee hold  possession  under  the  lease,  or  have  immediate 
right  to  the  possession,  when  any  rent  falls  due,  he  will 
continue  liable  therefor,  and  will  not  escape  such  liability 
by  his  subsequent  assignment ;  and  this  is  true  whether  he 
became  assignee  by  the  act  of  the  lessee  or  of  the  lessee's 
assignee  or  by  act  of  the  law^  as  by  purchase  at  a  sheriff's 
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or  receiver's  sale.  Fennell  v.  Guffey  [1891],  139  Pa.  St. 
341,  20  All.  1048;  Aderhold  v.  Oil  Well  Supply  Co. 
[1893],  158  Pa.  St.  401,  28  Atl.  22;  Edmonds  v.  Mounsey 
[1896],  15  Ind.  App.  399 ;  Breckenridge  v.  Parrott  [1896], 
15  Ind.  App.  411. 

2.  "The  appellees,  Dailey  and  Eddington,  who  would 
thus  be  liable  to  lessees  upon  their  express  covenants  in  a 
mining  lease  for  breaches  thereof  accruing  after  the  assign- 
ment thereof  by  them,  souglit  by  their  answers  to  show  a 
surrender  to  the  appellant.  In  none  of  the  paragraphs  was 
a  wTitten  surrender  shown.  If  we  are  correct  in  character- 
izing the  ^vritten  instrument  as  a  grant  of  an  interest  in 
land,  then,  not  being  a  lease  for  three  years  or  less,  and  b€^ 
ing  necessarily  in  writing,  it  could  not  be  surrendered  in 
fact  without  a  writing,  whether  classed  as  a  grant  of  an  in- 
corporeal hereditament  or  as  a  lease ;  and,  therefore,  it  can 
not  be  held  that  any  surrender  in  fact  was  properly  pleaded. 
In  the  tliird  paragraph  of  each  answer  it  was  sought  to  set 
up  an  agreement  for  a  surrender  between  the  lessor  and  the 
holders  of  the  lease,  one  holding  an  interest  therein  as  les- 
see, and  therefore  bound  by  privity  of  contract,  the  other 
having  an  interest  by  privity  of  estate  as  assignee,  and,  in 
consideration  of  such  surrender,  a  release  of  the  lessees  'and 
their  assigns'.  This  pleading  can  only  be  regarded  as  an 
attempt  to  show  a  surrender  in  fact,  and  it  must  be  held  in- 
sufficient for  such  purpose." 

We  can  not  see  in  what  respect  the  amended  answers  con- 
stitute a  different  defense  from  that  set  up  by  the  answers 
which  were  held  insufficient  in  the  former  appeal  of  this 
case.  Whether  the  contract  here  involved  was  a  grant  of 
an  incorporeal  hereditament  or  a  lease  of  real  estate  for 
more  than  three  years,  it  could  not  be  surrendered  by  parol 
contract,  though,  if  it  were  regarded  as  a  lease  for  more 
than  three  years,  it  might  be  surrendered  by  operation  of 
law. 

3.  The  opinion  of  this  court  upon  the  former  appeal 
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{Heller  v.  Dailey,  supra)  plainly  indicates  that  the  contract 
was  the  grant  of  an  incorporeal  hereditament,  although  it 
was  shown  that  if  it  was  r^arded  as  a  lease  for  a  term  of 
more  than  three  years  it  conld  not  be  surrendered,  except 
by  writing  or  by  operation  of  law ;  and  it  was  expressly  held 
that  the  contract  could  not,  in  any  view,  be  regarded  as  a 
lease  for  three  years  or  less.  An  incorporeal  hereditament 
can  not  be  surrendered  except  by  written  instrument.  It 
can  not  be  surrendered  by  parol  contract  or  by  operation  of 
law,  and,  notwithstanding  what  was  said  by  this  court  in 
the  former  opinion  concerning  surrenders  of  leases  for 
terms  of  more  than  three  years,  the  contract  under  consid- 
eration was  held  to  be  a  grant  of  an  incorporeal  heredita- 
ment, and  one  which  could  not  be  surrendered  except  by 
written  instrument.  The  law  as  there  stated  must  be  re- 
garded as  controlling.  The.  facts  stated  in  the  answers 
would  not  release  appellees  from  liability  under  the  con- 
tract. The  law  as  announced  by  the  court  upon  the  former 
appeal  of  this  case  remains  the  law  of  the  case  through  all 
its  stages,  whether  right  or  wrong ;  and,  under  the  rules  of 
law  as  therein  announced,  the  trial  court  ought  to  have  sus- 
tained appellant's  demurrer  to  the  third,  fourth  and  fifth 
paragraphs  of  amended  answer. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  sustain  appellant's  demurrer  to  the  third,  fourth 
and  fifth  paragraphs  of  appellee's  answer. 


Central  Union  Telephone  Company 
V.  Sokola,  Administrator. 

[No.  4,951.    Filed  January  11,  1905.] 

1.  Appeal  and  Ebbob. — Joint  Assignment. — Where  instructions  are 
jointly  alleged  to  be  erroneous,  if  any  one  is  good,  no  error  is  pre- 
sented,   p.  431. 

2.  Tbial. — Allegations  of  Complaint, — Evidence  to  Support. — Where 
a  complaint  contains  unnecessary  allegations,  it  is  not  necessary  to 
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prove  same,  but  it  is  necessary  only  to  "establish  the  substance  of 
the  issue."     p.  434, 

3.  Trial. — Notice  of  Defect, — Proof  of  Constructive  Notice. — Where 
the  complaint  alleges  that  defendant  was  notified  of  certain  defects 
five  months  prior  to  the  injury  complained  of,  and  the  proof  shows 
constructive  notice  for  such  time,  it  is  sufficient,    p.  434. 

4.  Negligence. — Maintaining  Dangeroun  Telephone  Wires, — Private 
Property, — Where  defendant  was  killed  by  electricity  received  by  his 
coming  in  contact  with  a  telephone  wire,  which  lay  across  a  charged 
and  uninsulated  electric  light  wire,,  the  fact  that  such  wire  was  on 
private  property  does  not  preclude  recovery,  where  it  is  shown  that 
plaintiff  had. a  right  to  be  on  such  property,    p.  434. 

5.  Trial. — Interrogatories. — Conflict  With  General  Verdict, — Where 
there  was  evidence  that  a  telephone  wire  broke  and  fell  and  lay  on 
an  electric  light  wire  from  October  3  until  October  30,  and  in  answer 
to  an  interrogatory  the  jury  said  that  the  telephone  wire  came  in 
contact  with  the  electric  light  wire  the  night  of  October  29,  there  is 
not  necessarily  a  conflict,  since  the  telephone  wire  may  have  lain 
across  the  insulation  of  the  electric  light  wire  and  did  not  come  in 
contact  with  the  wire  itself,    p.  435. 

6.  Negligence. — Telephone  Wires. — Contact  with  Electric, — Concur- 
rent Causes. — ^Where  a  telephone  company  allows  its  wires  to  be- 
come broken  and  lie  across  electric  wires  heavily  charged  with  elec- 
tricity, it  is  negligent,  and  is  liable  to  anyone  using  ordinary  care 
who  is  injured  thereby,  and  the  fact  that  a  not  unusual  storm  occurs 
and  is  a  concurrent  cause  of  such  injuries  does  not  relieve  such  com- 
pany,    p.  430. 

7.  Same. — Apprehended  Result. — It  is  not  necessary  in  a  case  of  negli- 
gence that  the  exact  injury  be  anticipated,  but  it  is  sufficient  if  it 
could  be  reasonably  expected  that  injury  might  occur  thereby  to  some 
person  in  exercising  his  legal  rights  in  an  ordinarily  prudent  manner, 
p.  437. 

8.  Same. — Contributory, — Whether  decedent  knew  or  should  have 
known  that  a  hanging  broken  telephone  wire  was  charged  with  a 
deadly  current  of  electricity  by  being  in  contact  with  an  electric 
light  wire  was  a  question  for  the  jury.    p.  437. 

From  St.  Joseph  Circuit  Court;  Walter  A.  FurJc, 
Judge. 

Action  by  Peter  Sokola,  as  administrator  of  the  estate  of 
Anton  Sczmankowski,  deceased,  against  the  Central  Union 
Telephone  Company  and  tlie  South  Bend  Electric  Com- 
pany. From  a  judgment  for  defendant  South  Bend  Elec- 
tric Company  and  for  plaintiff  on  a  verdict  for  $6,000 
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against  the  Central  Union  Telephone  Company,  the  tele- 
phone company  appeals.    Affirmed. 

Roscoe  E.  Hawkins,  Horace  E.  Smith  and  Oaylord  R. 
Hawkins,  for  appellant. 

George  G.  FeTdman,  for  appellee. 

Robinson,  P.  eT. — Suit  by  appellee,  as  administrator, 
against  appellant  and  the  Swith  Bend  Electric  Company 
for  damages  for  the  death  of  Anton  Sczmankowski  as  the 
resnlt  of  an  electric  shock  from  the  wires  of  appellant  and 
the  electric  company.  Upon  issues  formed,  the  jury  re- 
turned a  verdict  against  appellant  telephone  company,  and 
over  a  motion  for  a  new  trial  judgment  was  rendered  on  the 
verdict.  The  errors  assigned,'  (1)  and  (2),  question  the 
sufficiency  of  the  complaint;  (3)  overruling  the  motion  for 
a  new  triaL 

The  only  questions  argued  by  counsel  are  those  arising 
under  the  third  assignment  of  error.  A  new  trial  was  asked 
upon  the  grounds:  (1)  and  (2)  The  verdict  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law;  "(3)  the 
court  erred  in  giving  instructions  numbered  3,  4,  5,  6,  7,  8, 
9,  11  and  13  on  its  own  motion;  (4)  the  court  erred  in  giv- 
ing instructions  numbered  3,  4  and  6  asked  by  defendant 
South  Bend  Electric.  Company ;  (5)  the  court  erred  in  re- 
fusing to  give  instructions  numbered  1,  2,  3,  3\^,  5,  7,  10, 
il,  12  and  14  asked  by  defendant  Central  Union  Telephone 
Company." 

1.  Some  confusion  exists  in  the  record,  due  perhaps  to 
the  fact  that  counsel  for  appellant,  who  have  briefed  and 
allied  the  case  in  this  court,  were  not  present  at  the  trial 
in  the  couii;  below.  The  instructions  have  been  brought 
into  the  record  under  the  act  approved  !March  9,  1903  (Acts 
1903,  p.  338,  §1).  As  it  is  not  claimed  in  argument,  and 
could  not  be  successfully  claimed,  that  all  the  instructions 
mentioned  in  the  third  ground  for  a  new  trial  are  erroneous, 
the  question  as  to  whether  any  particuar  one  of  the  instruc- 
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tioiis  was  correct  is  not  presented.  The  same  may  be  said 
of  the  fourth  ground  for  a  new  trial.  In  each  case  the  in- 
structions enumerated  are  jointly  questioned.  Young  v. 
Montgomery  (1903),  161  Ind.  68;  Jones  v.  State  (1903), 
160  Ind.  537;  Lautman  v.  Pepin  (1901),  26  Ind.  App. 
427.  Neither  is  it  claimed  that  all  the  instructions  refused 
are  correct,  as  the  assignment  of  the  court's  refusal  to  give 
the  instructions  requested  .was  joint  as  to  all  the  instruc- 
tions refused,  the  fifth  cause  for  a  new  trial  presents  no 
available  error.  Crawford  v.  State  (1901),  156  Ind.  692. 
It  is  ai^ed  that  the  verdict  is  not  sustained  by  sufficient 
evidence.  The  complaint  avers  that  the  South  Bend  Elec- 
tric Company  maintained,  on  poles  about  twenty  feet  high, 
across  certain  lands,  certain  wires  for  conducting  electricity 
for  lighting  purposes,  and  conducted  over  these  wires  a 
high,  deadly  voltage  of  electricity;  that  in  September,  1897, 
appellant  constructed  a  line  of  two  wires,  which  crossed  at 
right  angles  the  wires  of  the  electric  company ;  "that  the  de- 
fendant Central  Union  Telephone  Company  negligently 
erected  its  wires  over  and  across  the  wires  of  defendant 
South  Bend  Electric  Company  as  aforesaid,  with  uninsu- 
lated wires,  and  without  guards  to  prevent  the  wires  of  de- 
fendant telephone  company  from  coming  in  contact  with 
the  wires  of  defendant  electric  company;  that  defendant 
telephone  company  so  negligently  maintained  its  said  wires 
and  negligently  suffered  ^  them  to  remain  so  until  the  acci- 
dent as  hereinafter  alleged;  that  from  and  after  the  27th 
day  of  November,  1901,  the  said  wires  erected  by  the  de- 
fendant telephone  company  as  aforesaid  were  not  used  by  it 
to  supply  telephone  service  as  aforesaid,  but  it  negligently 
retained  them,  and  suffered  them  to  remain  on  the  poles  as 
aforesaid  for  no  use  or  purpose ;"  that  from  May,  1902,  un- 
til the  date  of  the  accident  there  were  daily  a  great  number 
of  laborers  and  workmen  at  work  erecting  a  dwelling  about 
fi/ty  feet  south  of  the  crossing  of  the  wires,  all  of  which 
facts  appellant  knew;  that  during  this  time  appellant  neg- 
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ligentlv    permitted  these  unused  wires  "to  become  and  re- 
main loose  from  the  poles  and  sag  and  break  and  come  in 
contact   TV^th"  the  wires  of  the  electric  company,  "and  drop 
to  the  ground,  and  refused  and  neglected  to  remove  them, 
althoxigli  notified  so  to  do  five  months  before  the  accident  ;'^ 
that  on   **the  30th  day  of  October,  1902,  and  for  a  long  time 
prior  to   said  date,  the  defendants  negligently  suffered  and 
permittod  their  wires  to  be  and  remain  crossed  as  aforesaid, 
uninsiTlated  or  with  defective  insulation,  without  guards  to 
prevent;    tlem  from  coming  together,  and  out  of  repair,  as 
afores«i<i,  and  defendants  negligently  permitted  the  said 
telephoxio  company's  wire  to  break  and  drop  on  and  across 
^e  said  electric  company's  high-voltage  wire,  and  drop  and 
5flg  to  tlie  ground,  in  negligent  and  reckless  disregard  of  the 
ftaxety    of  the  persons  rightfully  upon  said  premises;"  tliat 
on  the   30th  day  of  October,  1902,  while  appellee's  decedent 
was  exi^aged  as  a  laborer  about  and  upon  the  erection  of 
such    cl^welling,  "the  defendants  then  and  there  negligently 
sufferoci  the  said  defendant  Central  Union  Telephone  Com- 
pany a     wire,  which  was  uninsulated,  to  hang  across  and 
come  ixL  c-ontact  with  the  defectively  insulated  and  high-volt- 
age ^wix^e  of  the  defendant  South  Bend  Electric  Company, 
aiid  xn  sTich  position  and  contact  suffering  it  to  sag  and  drop 
to  'W'xtliiii  two  feet  of  the  ground,  where  he  was  at  work  as ' 
atoressxid,  and  because  of  the  negligent  acts  and  omissions, 
i»  ttio    erection  and  maintenance  of  defendants'  wires  by 
tnem    a.s  aforesaid,  he,  said  decedent,  then  and  there  came 
1^  contact  with  said  defendant  Central  Union  Telephone 
om-pony^s  uninsulated  wire,  which  was  then  and  there 
^gixly   charged  with  a  deadly  voltage  of  electricity  by  and 
^^^  the  electric  company's  high-voltage  wire  as  aforesaid ; 
^t    oecause  of  the  negligent  acts  and  omissions  of  the  de- 
^    ^^oxts  as  aforesaid"  a  deadly  voltage  of  electricity  was,  by 
doming  in  contact  with  such  wire,  conducted  by  appel- 
^  ^  ^vires  as  aforesaid  through  the  body  of  decedent,  caus- 
^oi..  34—28 
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ing  instant  death ;  that  decedent  at  the  time  of  the  injury 
was  ignorant  of  the  condition  of  the  wires  and  of  the  na- 
ture, force  ond  conduction  of  electricity. 

2.  We  do  not  think  it  can  be  said  that  the  complaint  pro- 
ceeds entirely  upon  the  theory  that  appellant  had  actual  no- 
tice of  the  condition  of  the  wires,  and  that  proof  of  con- 
structive notice  would  not  support  the  pleading.  The  com- 
plaint contains  some  unnecessary  averments,  and  some  acts 
of  negligence  are  perhaps  charged  which  it  would  not  be 
necessary  to  prove.  In  such  case  it  is  necessary  that  a 
plaintiff  "establish  the  substance  of  the  issue."  Long  v. 
Doxey  (1875),  ryO  Tnd.  385;  Owen  v.  Phillips  (1881),  73 
Ind.  284;  Phoenix,  etc..  Ins,  Co.  v.  Hinesley  (1881),  75 
Ind.  1.  The  complaint,  taking  all  its  material  averments 
together,  proceeds  upon  the  theory  that  appellant  suffered 
and  permitted  its  line  and  wire  to  become  out  of  repair  and 
in  a  dangerous  condition,  and  to  remain  in  this  dangerous 
condition  for  a  time  sufficiently  long  that  the  law  charges 
the  company  with  notice.  See  City  of  Indianapolis  v.  Tan- 
sel  (1901),  157  Ind.  463. 

3.  It  is  averred  that  appellant  was  notified  five  months 
before  the  injury  to  remove  the  wires,  ,but,  if  the  proof 
fails  to  show  such  actual  notice,  but  does  show  that  the  wires 
were  maintained  in  a  dangerous  condition  for  such  length 
of  time,  as  averred  in  the  pleading,  the  law  charges  appel- 
lant with  notice. 

4.  Nor  is  it  material  whether  the  proof  shows  that  appel- 
lant had  actual  knowledge  that  there  were  daily  a  number 
of  laborers  at  work  near  the  place  where  the  wires  were  suf- 
fered to  remain  crossed.  It  is  true  it  was  upon  private 
property,  but  it  was  a  place  where  people  had  a  right  to  go, 
and  where  they  were  liable  to  go.  There  is  reason  in  such 
cases  for  making  some  distinction  between  liability  for  in- 
juries to  persons  on  private  property  and  liability  for  in- 
juries to  persons  using  a  public  street.  But  if  the  person 
injured  is  not  a  trespasser,  and  has  a  right  to  be  where  he  is 
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when  injured,  the  duty  must  extend  to  him  to  maintain  the 
wires  in  a  safe  condition,  although  the  wires  are  maintained 
by  the  company  across  private  property.  Keasby,  Elec- 
tric Wires  (2d  ed.),  §247. 

5.  It  appears  that  when  the  telephone  wires  were  put  up 
they  went  from  a  pole  in  a  public  street  north  upon  two 
other  poles,  the  second  of  which  was  about  ninety  feet  north 
of  the  point  where  they  crossed  the  electric  wires.  The 
first  pole  north  of  the  street  was  removed  when  work  was 
begun  on  the  dwelling  in  May.  At  that  time  one  of  the  tel- 
ephone wires  broke,  and  was  removed.  The  other  wire  was 
left,  and  was  fastened  to  the 'pole  in  the  street  and  to  the 
pole  north  of  the  crossing  of  the  wires,  the  two  poles  being 
about  375  feet  apart.  About  the  3d  of  October  this  wire 
broke  at  a  point  a  little  to  the  south  of  the  building  that  was 
being  erected,  and  was  thrown  off  of  the  building  by  a 
workman,  to  the  north,  and  was  suspended  in  an  elm  tree 
north  of  the  building.  The  jury  found  that  it  broke  by  its 
own  weight.  There  is  evidence  that  it  was  lying  across  the 
electric  light  wires  from  that  time  up  to  the  time  of  the  in- 
lurv.  The  electric  light  wires  were  insulated.  In  answer 
to  interrogatories  the  jury  say  that  the  night  before  the  de- 
cedent's death  there  was  a  storm  of  wind  and  rain  which 
dragged  the  broken  wire  through  the  elm  tree  and  brought 
it  into  contact  with  the  electric  light  wires,  and  that  the 
telephone  wire  was  not  in  contact  with  the  electric  light 
wires  until  the  night  before  or  the  morning  of  decedent's 
death.  But  this  is  not  necessarily  equivalent  to  a  finding 
that  the  evidence  that  the  broken  wire  had  lain  across  the 
electric  light  wires  for  three  or  four  weeks  was  untrue.  The 
insulation  around  the  electric  wires  may  have  prevented  the 
bare  wires  from  coming  in  contact  with  each  other  until 
during  the  storm,  and  there  is  evidence  that,  if  the  tele- 
phone wire  was  grounded,  and  it  was  raining,  and  tha 
ground  wet,  it  would  not  take  long  for  the  electricity  to  burn 
through  the  insulation.     The  answer  of  the  jury  is  not  nee- 
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essarily  a  finding  that  the  telephone  wire  had  not  lain  ar»ross 
the  electric  light  wire  until  the  night  before  or  the  morning 
of  the  injury, 

6.  It  is  argued  that  the  record  discloses  that  it  was  the 
force  of  the  storm  that  was  the  immediate  and  proximate 
cause  of  the  wires  coming  do^vn  and  into  contact  with  the 
electric  light  wires.  But  it  does  not  appear  that  the  storm 
was  unprecedented,  or  that  it  was  any  more  severe  or  violent 
than  should  reasonably  be  expected  in  that  locality.  There 
is  evidence  from  which  the  jury  could  say  that  appellant 
was  negligent  in  permitting  the  wires  to  remain  in  the  con- 
dition they  were  before  the  night  of  the  storm.  It  is  true 
these  telephone  wires  were  not  in  use,  but  they  were  the 
property  of  appellant,  and  the  duty  to  maintain  them  in  a 
safe  condition  was  not  different  from  the  case  of  wires  in 
actual  use.  If  appellant  permitted  its  wire  to  become 
broken  and  lie  across  the  highly-charged  electric  light- wire, 
it  was  guilty  of  a  want  of  ordinary  care.  It  would  have 
reasonable  groimd  to  apprehend  that  electricity  might  be 
conducted  over  its  wire.  It  is  true  the  storm  concurred  to 
produce  the  injury,  but  appellant's  prior  negligence  con- 
tributed to  the  injury,  and  this  n(^ligence  can  not  be  said  to 
be  a  remote  cause,  for  the  reason  that  whatever  it  did  con- 
tribute  it  contributed  at  the  time  and  place  of  the  injury. 
The  intervening  storm  and  the  defective  condition  of  the 
wires  were  concurrent  causes  of  the  injury,  and  were  both 
present  and  active  in  the  result.  See  Board,  etc,  v.  Mutch- 
lev  <1894),  137  Ind.  140;  CUy  of  Mt.  Yemen  v.  Hoelin 
(1899),  22  Ind.  App.  282;  Jackson  v.  ^Yisconsin  Tel.  Co. 
(1894),  88  Wis.  243,  60  K  W.  430,  26  L.  R.  A.  101; 
Knoujf  V.  City  of  Logansport  (1901),  26  Ind.  App.  202,  84 
Am.  St.  292;  Louisville,  etc.,  R.  Co.  v.  Nolan  (1893),  135 
Ind.  60;  Boyd  v.  Portland  Electric  Co.  (1902),  40  Ore. 
126,  66  Pac.  576,  57  L.  R.  A.  619 ;  Griffith  v.  New  England 
Tel,  etc.,  Co.  (1900),  72  Vt.  441,  48  Atl.  643,  52  L.  R.  A. 
919;  Joyce,  Electric  Law,  §453;  Southwestern  Tel.,  etc.. 
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Co.  V.  Robinson  (1892),  50  Fed.  810, 1  C.  C.  A.  684,  16  L. 
R.  A.  545;  Mitchell  v.  Charleston  Light,  etc.,  Co.  (1895), 
45  S.  C.  146,  22  S.  E.  767,  31  L.  R.  A.  577 ;  Giraudi  v. 
Electric  Improv.  Co.  (1895),  107  Cal.  120,  40  Pac  108, 
28  L.  R.  A.  596,  48  Am.  St.  114. 

7.  It  is  true  the  mere  breaking  of  the  wire  did  not  estab- 
lish n^ligenoe,  but  the  negligence  here  charged  is  permit- 
ting the  wire  to  remain  in  a  dangerous  condition  after  it 
was  broken.  Nor  can  there  be  a  liability  for  an  accident 
that  could  not  be  reasonably  anticipated-  "It  is,  indeed, 
not  necesary,"  said  the  court  in  Ohio,  etc.,  R.  Co.  v.  Trow- 
hHdge  (1890),  126  Tnd.  391,  "that  the  precise  injury 
which,  in  fact,  did  occur,  should  have  been  foreseen;  it  is 
sufficient  if  it  was  to  be  reasonably  expected  that  injury 
might  occur  to  some  person  engaged  in  exercising  a  legal 
right  in  an  ordinarily  careful  manner." 

8.  The  decedent  may  have  known  of  the  existence  and 
the  presence  of  the  wire  at  and  before  the  time  he  came  in 
contact  with  it,  but  it  does  not  necessarily  follow  that  he 
knew  it  was  dangerous.  See  Giraudi  v.  Electric  Improv. 
Co.,  supra.  The  jury  find  that  he  had  no  knowledge  that 
it  was  dangerous  to  come  in  contact  with  a  AVire  charged 
with  electricity,  and  whether  he  had  knowledge  that  the 
wire  was  charged  was  a  fact  to  be  considered  by  the  jury  in 
determining  the  question  of  his  negligence  in  coming  in 
contact  with  the  wire.  We  find  nothing  in  the  record  au- 
thorizing us  to  interfere  with  the  jury's  finding. 

Judgment  affirmed. 
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Harris  v.  Curtis  et  al. 

[No.  4,731.     Filed  January  11,  1905.] 

1.  Highways. — Vacation, — Establishment. — Petition. — Board  of  Com- 
missioners.— Jurisdiction, — Where  the  petition  for  the  establishment 
of  a  public  highway  asks  for  the  vacation  of  a  different  public 
highway,  the  board  of  commissioners  has  jurisdiction  to  proceed,  the 
fact  that  the  petition  contains  too  much  being  an  irregularity  which 
does  not  go  to  the  jurisdiction  to  determine  the  merits  of  the  cause, 
p.  439. 

2.  Trial. — Motion  to  Dismiss. — Want  of  Jurisdiction. — Where,  in  a 
petition  for  the  establishment  of  a  public  highway,  the  want  of  juris- 
diction does  not  appear  on  the  face  of  the  petition,  a  motion  to  dis- 
miss must  be  supported  by  facts  showing  such  want,  and  unless  such 
facts  be  shown,  the  motion  should  be  overruled,     p.  440. 

3.  HiouwATS. — Judgment. — Failure  to  Specify  Width. — Modification. 
— Where,  on  appeal  to  the  circuit  court  a  judgment  is  rendered  estab- 
lishing a  public  highway  but  such  judgment  does  not  state  the  width 
of  the  road,  and  the  appellee  files  his  motion  for  the  trial  court  to 
amend  its  judgment  by  inserting  the  width  thereof,  such  motion  will 
be  sustained,    p.  440. 

From  Greene  Circuit  Court;  Orion  B.  Harris,  Judge. 

Petition  by  Sarah  E.  Curtis  and  others  for  the  establish- 
ment  of  a  public  highway.  Josiah  C.  Harris  filed  a  remon- 
strance. From  a  judgment  establishing  such  highway,  re- 
monstrant appeals.     Affirmed. 

J.  W.  Lindley,  for  appellant 
C.  D.  Hunt  J  for  appellees. 

RoBY,  J. — Appellees  filed  a  petition  before  the  board  of 
commissioners  of  Sullivan  county,  praying  the  location  of 
a  highway  from  '^a  point  about  thirty-five  feet  north  of  the 
northeast  comer  of  section  twelve,  township  eight  north, 
range  ten  west,  where  a  public  highway  intersects  the  town- 
ship line  between  said  toi^mships  of  Turman  and  Hamil- 
ton," thence  due  west  on  the  section  line  to  intersect  with  a 
public  highway  called  the  "Bridge  road,"  and  the  vacation 
of  an  old  highway  commencing  at  the  point  above  described 


NOVEMBER  TEEM,  1904— Vol.  34.         439 

Harris  v.  Curtis. 

and  ending  one-qnarter  mile  west  in  "another  public  high- 
way." Viewers  were  appointed,  who  reported  in  favor  of 
the  proposed  improvement.  The  appellant  filed  a  remon- 
strance for  damages.  Reviewers  were  appointed,  who 
awarded  damges  to  him.  On  motion  of  the  petitioners  the 
reix)rt  was  set  aside,  and  another  set  of  reviewers  was  ap- 
pointed, who  also  reported  an  award  of  damages  to  him. 
An  order  was  thereupon  entered  by  the  board  establishing 
and  vacating  the  highway  as  prayed,  and  fixed  the  width  of 
the  new  road  at  thirty  feet.  From  this  judgment  an  appeal 
was  taken  to  the  circuit  court,  trial  had,  finding  and  judg- 
ment for  the  petitioners,  from  which  this  appeal  is  taken. 

1.  Appellant,  jointly  with  others,  filed  a  motion  before 
the  board  to  dismiss  the  petition,  for  the  alleged  reason  that 
it  does  not  ask  for  a  change  in  an  existing  highway,  but 
seeks  to  establish  a  new  highway  and  to  vacate  a  different 
one.  The  motion  was  overruled  by  the  board.  The  point 
made  on  this  appeal  is  that  the  proceeding  should  have  been 
dismissed  ^'for  the  reason  that  the  statute  of  Indiana  does 
not  authorize  the  establishment  of  a  new  highway  and  the 
vacation  of  a  different  one  in  the  same  petition."  The 
statute  is :  "Whenever  twelve  freeholders  *  *  *  shall 
petition  the  board  of  commissioners  *  *  *  for  the  lo- 
cation, vacation,  or  change  of  any  highway,  such  board,  if  it 
be  satisfied,"  etc.  §6742  Bums  1901,  §5015  E.'  S.  1881. 
The  board  of  county  commissioners  has  exclusive  jurisdic- 
tion of  the  location,  vacation  and  change  of  public  high- 
ways. "Jurisdiction  does  not  depend  upon  the  sufiiciency 
or  the  correctness  of  the  averments  of  the  petition,  but  upon 
the  subject-matter  to  which  it  relates.  As  we  have  already 
seen,  the  subject-m.atter  was  within  the  jurisdiction  of  the 
board.  A  defective  petition  for  a  highway,  or  a  petition 
for  a  highway  which  also  contains  a  prayer  for  relief  par- 
tially beyond  the  power  of  the  board  to  grant,  will  neverthe- 
less as  effectually  invoke  its  jurisdiction,  and  clothe  it  with 
power  to  adjudicate  upon  the  matter  presented,  as  a  de- 
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fective  complaint  in  the  circuit  court  to  foreclose  a  mort- 
gage. *  *  *  The  jurisdiction  of  the  circuit  court  in 
the  matter  of  the  foreclosure  of  mortgages  is  no  more  com- 
plete than  is  the  jurisdiction  of  the  board  of  county  commis- 
sioners in  the  matter  of  establishing  highways."  Chicago, 
etc,  E.  Co.  V.  Sutton  (1S92),  130  Ind.  405,  A:^2\Patton  v. 
Cresivell  (1889),  120  Tnd.  147-130;  Gold  v.  Pittsburgh, 
etc.,R.  Co.  (1899),  153  Tnd.  232. 

2.  It  does  not  appear  upon  the  face  of  the  petition  that 
the  board  of  commissioners  did  not  have  jurisdiction  of  the 
subject-matter:  neither  can  it  be  thus  determined  that  the 
relief  sought  amounts  to  more  than  the  change  of  an  exist- 
ing highway,  "since  the  change  of  a  highway  necessarily  re- 
quires the  vacation  of  a  portion  of  a  highway  and  the  loca- 
tion of  such  portion  upon  a  different  h'ne ;  and  in  this  sense 
a  vacation  and  a. location  are  authorized  in  the  same  pro- 
ceeding." Bowers  v.  Snyder  (1882),  88  Ind.  302.  The 
motion  to  dismiss  was  not  supported  by  any  showing  of 
fact,  and  no  error  was  committed  in  overruling  it.  It  is 
not  therefore  necessary  to  determine  whether  the  vacation 
and  establishment  of  highways  can  be  had  in  the  same  pro- 
ceeding. 

A  number  of  questions  relative  to  appellate  practice  are 
urged  by  appellee.  They  do  not  go  to  the  substance  of  the 
controversy  between  the  parties,  .and  will  not  therefore  be 
discussed. 

3.  Appellees  file  a  motion  asking  this  court  to  direct  the 
circuit  court  to  correct  its  judgment  by  inserting  therein  the 
width  of  the  proposed  highway  as  fixed  by  the  board.    Upon 

.  the  autiiority  of  Merom  Oravel  Co.  v.  Pearson  (1904),  33 
Ind.  App.  174,  the  trial  court  is  directed  to  amend  its  judg- 
ment by  inserting  therein  the  width  of  the  proposed  high- 
way so  fixed  by  the  order  of  the  board  of  commissioners, 
and  the  judgment  is  affirmed. 
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Davis  et  al.  v.  Neighbors,  Trustee,  et  al. 

[No.  5.097.    Filed  January  11,  1905.] 

1.  Appeal. — BUI  of  Exceptions, — FUing. — FaUure  to  Show  hy  Entry. 
— A'i*nc  pro  tune. — Where  the  bill  of  exceptions  in  a  cause  was  filed, 
but  no  entry  made  of  such  filing,  an  entry  nunc  pro  tunc  may  be  made 
thereof,  provided  some  note,  minute,  memorandum  or  memorial  there- 
of is  made  in  writing  at  the  time :  and  the  judge's  certificate  to  such 
bill,  together  with  the  clerk's  file  mark,  supplemented  with  parol  evi- 
dence, are  sufficient  to  authorize  such  court  to  make  such  nunc  pro 
tunc  entry,    p.  445. 

2.  Saue. — Bill  of  Exceptions. — Time  of  Filing. — Presumptiwi. — 
Where  a  bill  of  exceptions  shows  it  was  signed  on  a  certain  day  and 
the  record  shows  it  was  filed  on  the  same  day,  it  will  be  presumed 
that  such  bill  was  signed  by  the  judge  before  it  was  filed,    p.  446. 

3.  Husband  and  Wms. — Suretyship. — Where  it  is  shown  that  a  wife 
never  requested  a  loan,  nor  requested  any  person  to  sign  a  note  for 
her ;  that  she  had  no  occupation  other  than  as  housekeeper ;  that  she 
was  not  present  when  a  loan  was  made,  and  did  not  receive  any  part 
of  the  money,  directly  or  indirectly;  and  that  such  money  was  not 
used  for  her  benefit  or  on  her  estate,  such  facts  show  that  she  is  a 
surety,    p.  447. 

4.  MoBTOAGES. — Tenancy  hy  Entireties.— ^Married  Woman. — Surety- 
ship.— Void  as  to  Both. — A  mortgage,  executed  by  a  husband  and 
wife  as  security  for  the  husband's  debt,  on  land  held  by  such  hus- 
band and  wife  as  tenants  by  the  entirety,  is  void  as  to  both.    p.  447. 

6.  Principal  and  Surety. — Consideration, — Married  Woman. — Hus- 
band's Deht. — Whether  a  married  woman  is  principal  or  surety  can 
not  be  determined  from  the  form  of  the  contract,  but  from  an  inquiry 
as  to  who  received  in  person  or  benefit  the  consideration  upon  which 
the  contract  rests,     p.  447. 

6.  Estoppel. — In  Pais. — Elements. — To  estop  a  married  woman  from 
showing  that  she  is  surety  on  a  note  and  mortgage  executed  by  her 
and  her  husband,  it  must  be  shown,  ( 1 )  that  there  was  misrepresenta- 
tion or  concealment,  (2)  such  misrepresentation  or  concealment  was 
made  with  knowledge  of  the  facts,  (3)  party  to  whom  made  was  igno- 
rant of  the  truth,  (4)  such  misrepresentation  or  concealment  was 
made  with  the  intention  that  the  other  party  should  act  upon  it,  (5) 
the  other  party  did  act  upon  it.    p.  447. 

7.  Same. — In  Pais. — Affidavit  of  Wife, — Knowledge  hy  Payee, — 
Though  a  married  woman  execute  a  note  and  mortgage  with  her 
husband,  and  make  an  affidavit  therewith  that  she  is  principal,  still 
If  the  payee  knows  such  affidavit  to  be  untrue,  or  exercises  no  dili- 
gence to  ascertain  the  truth  thereof,  such  married  woman  is  not 
estopped,     p.  448. 
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From  Bartholomew  Circuit  Court;  Hugh  ^Yichens, 
Special  Judge. 

Action  by  Emma  L.  Xeighbors,  as  trustee  under  the  will 
of  Mathias  Xauman,  deceased,  against  Fremont  Davis  and 
others.  From  a  decree  for  plaintiff,  defendants  Fremont 
Davis  and  AUie  Davis  appeal.     Reversed, 

James  F.  Cox  and  Clarence  E.  Custer,  for  appellants. 
Marshall  Hacker^  Ralph  11.  Spaugh  and  W.  W,  Lambert, 
for  appellees. 

CoMSTOCK,  C.  J. — This  was  an  action  by  the  appellee 
Emma  L.  Xoighbors  against  the  appellants  and  Benjamin 
W.  Chambers  and  Elmer  L.  Williams  to  recover  on  a  promr 
issory  note  executed  by  appellants  and  Benjamin  W.  Cham- 
bers, payable  to  Elmer  L.  Williams,  who  before  maturity 
indorsed  said  note  to  appellee  Emma  L.  Neighbors,  trustee; 
and  said  note  was  secured  by  an  indemnifying  mortgage 
upon  certain  real  estate  in  favor  of  Benjamin  W.  Cham- 
bers, as  suroty.  The  appellants,  Allie  Davis  and  Fremont 
Davis,  filed  a  joint  answer,  and  each  also  filed  a  separate 
answer. 

The  first  paragraph  of  each  answer  is  a  general  denial. 
The  second  paragraph  alleges  that  the  property  mortgaged 
was  owned  by  appellants,  Allie  Davis  and  Fremont  Davis, 
by  entireties ;  that  no  part  of  the  money  for  which  the  note 
was  given  was  received  by  Allie  Davis,  and  no  part  of  the 
same  was  applied  to  the  joint  use  and  benefit  of  Allie  Davis 
and  Fremont  Davis,  and  all  of  said  money  went  to  the  ex- 
clusive use  and  benefit  of  said  Fremont  Davis,  and  that 
said  Allie  Davis  was  surety  on  said  note. 

The  first  paragraph  of  each  of  appellees'  replies  to  said 
answers  is  a  general  denial.  The  second  paragraph  of  each 
of  said  replies  alleges  matter  in  estoppel.  Said  matter  in 
estoppel  in  each  of  the  replies  is,  substantially,  that  appel- 
lants w^re  estopped  from  proving  that  Alli^  Pftvig  was 
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surety  on  said  note,  because  of  certain  acts,  conversations 
and  representations,  and  that  at  the  time  appellee  purchased 
said  note  and  mortgage,  and  when  the  same  were  assigned 
to  her,  she  had  no  knowledge  that  appellants  claimed  or 
asserted  that  said  note  was  for  any  other  purpose  than  for 
appellants'  joint  use  and  benefit,  of  that  appellant  AUie 
Davis  was  surety  on  said  note;  that  prior  to  the  accept- 
ance of  said  note  by  said  Williams  and  the  payment  of  said 
money  by  him,  and  for  the  purpose  of  showing  and  convinc- 
ing said  Chambers  and  Williams  for  what  purpose  said  debt 
was  made  and  contracted,  and  the  use  that  was  to  be  made 
of  the  money  to  be  obtained  upon  said  loan,  the  said  de- 
fendant Allie  Davis,  at  the  instance  and  request  and  with 
the  knowledge  and  procurement  of  her  husband,  said  Fre- 
mont Davis,  made  and  delivered  to  said  defendant  Benja- 
min  W.  Chambers  her  certain  affidavit  as  follows :  "Allie 
Davis,  being  duly  sworn,  upon  her  oath  says  that  she  exe- 
cuted the  mortgage  of  even  date  herewdth  -with  her  hus- 
band, Fremont  Dains,  on  the  following  real  estate  in  Bar- 
tholomew county,  State  of  Indiana,  to  wit :  Forty  feet  by 
parallel  lines  off  of  the  south  side  of  lot  number  sixteen  in 
Hege  and  nilFs  addition  to  the  city  of  Columbus;  that 
said  real  estate  is  held  bv  her  and  her  said  husband  as  ten- 
ants  by  entirety;  that  she  executed  said  mortgage  jointly 
witli  her  said  husband  to  indemnify  the  mortgagee  Benja- 
min W.  Chambers,  as  surctv  for  her  and  her  said  husband 
on  two  promissory  notes,  as  follows :  One  to  Elmer  L. ' 
Williams,  of  date  October  9,  1901,  and  one  to  George  W. 
Ely,  of  date  August  19,  1901,  each  for  the  sum  of  $300, 
and  each  payable  one  year  after  the  date  thereof,  with  eight 
per  cent,  interest  from  date  until  paid,  without  relief  from 
valuation  or  .appraisement  laws,  and  with  attorney's  fees, 
and  each,  executed  by  Fremont  Davis  and  Allie  Davis,  hus- 
band and  wife,  as  principal,  and  Benjamin  W.  Chambers 
as  surety  for  them;  and  affiant  says  that  she  did  not  sign 
said  notes  as  surety  for  her  husband  or  anyone  else,  and 
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the  money  obtained  on  said  notes  was  for  the  joint  use  and 
benefit  of  her  and  her  husband,  and  this  mortgage  is  given 
to  said  Benjamin  W.  Chambers  to  secure  and  indemnify 
him  as  surety  on  said  notes  for  her  and  her  said  husband 
against  the  payment  of  the  same.     Allie  Davis*" 

The  appellee  Benjamin  W.  Chambers  filed  a  cross-com- 
plaint against  appellants,  Fremont  Davis  and  Allie  Davis, 
alleging  suretyship.  The  appellants  answered  by  a  general 
denial.  The  court  found  for  appellee  Emma  L.  Neighbors 
on  her  complaint,  and  for  Benjamin  W.  Chambers  on  his 
cross-complaint,  that  appellants  were  principals  on  said  note 
given  to  Elmer  L.  Williams,  and  that  Benjamin  W.  Cham- 
bers executed  said  note  as  surety  for  them,  and  that  appel- 
lants, in  order  to  indemnify  and  hold  said  Chambers  from 
the  payment  of  the  note,  executed  a  mortgage  on  the  real 
estate  so  held  by  them  by  entirety ;  that,  after  the  execution 
of  said  note,  Elmer  L.  Williams  sold,  assigned  and  trans- 
ferred the  same  to  appellee.  Judgment  was  accordingly 
entered  against  appellants  as  joint  principals,  and  against 
Benjamin  W.  Chambers  as  surety,  and  against  Elmer  L. 
Williams,  as  indorser,  for  $356.40. 

The  questions  presented  in  this  appeal  depend  for  their 
solution  upon  the  consideration  of  the  evidence.  Counsel 
for  appellee  insist  that  the  evidence  is  not  in  the  record.  It 
is  pointed  out  that  it  docs  not  appear  that  the  bill  of  excep- 
tions containing  the  evidence  was  filed  with  the  clerk  after 
having  been  signed  by  the  judge.  The  record  shows  that 
the  longhand  transcript  of  the  evidence  was  filed  in  the 
oftlce  of  the  clerk  on  the  3d  day  of  December,  1903;  that 
the  bill  of  exceptions  attached  to  said  transcript  is  the 

original  bill  of  exceptions  filed  in  said  ofiice  on  the 

day  of  December,  1903.  Neither  the  record  nor  the  certifi- 
cate shows  the  bill  was  filed  with  the  clerk  after  having  been 
signed  by  the  judge  December  12,  1903.  AVhat  purports  to 
be  the  certificate  of  the  clerk  to  the  transcript  shows  no 
time  of  filing  the  bill  of  exceptions.     The  certificate  leaves 
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the  time  of  such  filing  blank,  and  the  attestation  of  the  clerk 
contains  no  date. 

After  the  cause  had  been  submitted  upon  appeal,  and 
been  briefed  by  counsel  on  both  sides,  appellants  procured 
a  nunc  pro  tunc  entry  to  be  made  in  the  court  below,  and  the 
same  is  in  the  record  by  certiorari,  showing  that  the  said 
bill  of  exceptions  was  filed  in  the  office  of  the  clerk  of  said 
court  on  the  12th  day  of  December,  1903,  after  the  same 
had  been  approved  and  signed  by  the  trial  judga  Said* 
entry  was  based  alone  upon  the  facts  that  the  bill  of  excep- 
tions was  indorsed  as  follows :  "Filed  in  open  court  on  the 
12th  day  of  December,  1903,  William  F.  Barrett,  clerks- 
supported  by  the  afildavit  of  William  F.  Barrett,  which  said 
that  when  the  bill  of  exceptions  was  filed  on  the  12th  day 
of  December,  1903,  it  had  been  approved  and  signed  by  the 
judge  who  presided  in  said  cause;  that  when  the  bill  was  so 
filed  he  omitted  the  indorsement  hereinbefore  set  out ;  that 
no  independent  entry  of  said  filing  was  made ;  that  the  date 
of  his  certificate  to  the  transcript  was  inadvertently 
omitted;  and  that  the  date,  December  12,  1903,  should  have 
been  written  therein. 

1.  Appellees  have  separately  filed  cross-errors  challeng- 
ing the  action  of  the  court  in  granting  the  petition  for  a 
nunc  pro  tunc  entry.  In  support  of  the  cross-errors  it  is 
claimed  that  there  was  no  minute  nor  record  to  authorize  the 
amendment  of  the  recx)rd  to  show  that  the  bill  of  exceptions 
was  filed  with  the  clerk  after  it  was  signed  by  the  judge. 
A  court  is  necessarilv  invested  with  the  authoritv  to  make 
its  record  speak  the  truth.  The  right  is  not  questioned  here, 
but,  rather,  upon  what  proof  such  right  may  be  exercised, 
and  such  correction  made.  "There  are  authorities  of  the 
greatest  respectability  which  hold  that  the  facts  and  terms 
of  a  record  may  be  found  upon  any  evidence  by  which  they 
are  clearly  and  satisfactorily  established."  17  Ency.  PI. 
and  Pr.,  p.  931.  In  Elliott,  App.  Proc.,  §213,  tlie  learned 
authors  say:     "It  is  declared  by  our  courts  and  by  other 
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courts  that  upon  a  motion  for  a  nwic  pro  tunc  entry,  parol 
evidence  is  competent.  But  there  is  much  confusion  in  the 
decided  cases  and  it  is  not  easy  to  extract  a  rule  from  them. 
We  have,  however,  concluded  upon  an  examination  of  our 
own  and  other  cases,  that  the  true  rule  is  that  while  parol 
evidence  is  competent  it  is  not  of  itself,  unaided  by  any 
note,  minute,  or  memorial,  sufficient  to  authorize  a  nunc  pro 
tunc  order." 

2.  The  indorsement  on  the  bill  of  exceptions  by  the 
clerk  does  not  furnish  positive  proof  that  at  that  time,  to 
wit,  December  12,  1903,  the  bill  had  been  signed  by  the 
judge.  The  affidavit  of  the  clerk  is  parol  evidence  of  the 
facts  that  it  recites,  but  to  act  upon  it  alone  would  be  to  rely 
merely  upon  memory.  But  if  the  memorandum  and  the 
affidavit  taken  together  do  not  sufficiently  show  that  the  bill 
was  signed  before  it  was  filed,  still,  because  of  presump- 
tions that  are  indulged  in  favor  of  the  action  of  the  trial 
court,  the  evidence  must  be  held  to  be  in  the  record.  The 
statute  (§641  Biu-ns  1901,  §629  E.  S.  1881  and  Homer 
1901)  provides  that  the  party  objecting  to  a  ruling  of  the 
trial  court  must  except  and  present  to  the  judge  a  proper 
bill  of  exceptions,  which,  if  true,  he  shall  promptly  sign  and 
cause  it  to  be  filed  in  the  cause.  It  will  be  presumed  that  the 
judge  did  his  duty,  and  had  the  bill  filed  after  he  had 
signed  the  same.  "The  bill  of  exceptions  containing  the 
evidence  in  this  case  appears  to  have  been  signed  by  the 
judge  and  filed  in  open  court  on  January  20,  1899.  We  are 
therefore  bound  to  presume,  under  such  circumstances,  noth- 
ing to  the  contrary  appearing,  that  the  bill  was  filed  after  it 
had  been  signed  by  the  trial  judge."'  Minnick  v.  State,  ex 
rel.  (1900),  154  Ind.  379.  The  above  case  is  decisive  of 
the  question  under  consideration. 

Holding  that  the  evidence  is  properly  in  the  record,  it 
remains  to  consider  reasons  set  out  in  the  motion  for  a  new 
trinl.  One  of  these  is  that  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence  and  is  contrary  to  law. 
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3.  It  is  shown  without  conflict  that  the  appellee  Allie 
Davis  never  requested  a  loan  of  her  codefendant  Williams, 
nor  did  she  request  her  codefendant  Chambers  to  sign  a 
note  for  her.  She  had  no  occupation  or  business  other  than 
that  of  a  housekeeper.  She  was  not  present  when  the  loan 
was  made,  and  did  not  receive  any  part  of  the  money  di- 
rectly or  indirectly.  It  was  not  expended  either  for  her  use 
or  benefit,  nor  for  the  betterment  or  improvement  of  any 
estate  in  which  she  had  an  interest.  Such  facts  sliow  that 
she  signed  the  note  as  surety  of  her  husband.  The  contract 
of  suretyship,  whether  as  indorser,  guarantor  or  in  any 
other  manner,  of  a  married  woman  is  void  as  to  her.  §6964 
Bums  1901,  §5119  R.  S.  1881. 

'4.  A  mortgage  executed  by  husband  and  wife  upon  the 
real  estate  owned  by  them  as  tenants  by  entireties  to  secure 
the  individual  indebtedness  of  the  husband  is  voidable  not 
only  as  to  the  wife,  but  as  to  the  husband  as  well.  Ahiclit 
v.  Searls  (1900),  154  Ind.  594,  and  cases  cited. 

5.  Whether  a  married  woman  is  principal  or  surety  will 
be  determined,  not  from  the  form  of  the  contract,  nor  from 
the  basis  upon  which  the  transaction  Avas  had,  but  from  tho 
inquiry,  was  the  wife  to  receive  in  person,  or  in  benefit  to 
her  estate,  or  did  she  receive,  the  consideration  upon  which 
the  contract  rests?  John  C,  Grouh  Co.  v.  Smith  (1903), 
31  Ind.  App.  685 ;  Vogel  v.  Leichner  (1885),  102  Ind.  55 ; 
Field  Y.  Noblett  (1900),  154  Ind.  357;  Nixon  v.  Whitehj, 
etc.,  Co.  (1889),  120  Ind.  360;  Voreis  v.  Nusshaum 
(1892),  131  Ind.  267,  16  L.  li.  A.  45;  Cook  v.  Buhrlage 
(1902),  159  Ind.  162. 

6.  If  appellant  Allie  Davis  is  to  be  held  at  all,  it  must 
be  upon  the  ground  that  she  is  estopped  from  claiming  that 
she  is  surety  on  the  note  in  suit.  To  estop  her  from  making 
such  claim,  it  should  appear  from  the  evidence:  (1)  That 
there  was  a"  misrepresentation  or  concealment  of  material 
facts;  (2)  that  the  misrepresentation  was  made  with  knowl- 
edge of  the  facts;  (3)  that  the  party  to  whom  it  was  made 
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was  ignorant  of  the  truth  of  the  matter;  (4)  that  it  was 
made  with  the  intention  that  the  other  party  should  act 
upon  it;.  (6)  that  the  other  party  was  induced  to  act  upon 
it  to  his  injury. 

7.  An  estoppel  can  only  be  predicated  upon  a  wrong. 
It  can  not  exist,  however,  if  the  person  dealing  with  a  mar- 
ried woman  either  knew  the  fact  or  was  ignorant 
from  a  failure  to  inquira  Orr  v.  White  (1886), 
106  Ind.  341.  Among  other  statements  contained  in 
the  affidavit  upon  which  the  appellees  rely  to  sustain 
the  claim  of  estoppel,  it  is  stated  that  said  real  estate  is 
held  by  her  and  her  said  husband  as  tenants  by  the  en- 
tireties; that  she  executed  said  mortgage  jointly  with  her 
said  husband  to  indemnify  the  mortgagee  Benjamin  W. 
Chambers  as  surety  for  her  and  her  said  husband  on  two 
promissory  notes  ^s  follows :  One  to  Elmer  L.  Williams,  of 
date  October  9, 1901 ;  one  to  George  W.  Ely,  of  date  August 
19,  1901— «ach  for  the  sum  of  $300,  etc.  The  Ely  note 
referred  to  was  executed  some  months  prior  to  the  execution 
of  the  note  in  suit.  The  money  for  which  the  Ely  note  was 
given  was  borrowed  and  used  by  the  husband  for  his  own 
benefit  before  his  wife  had  signed  it.  This  fact  appellee 
Chambers  knew.  The  facts  disclosed  by  the  evidence  show 
that  Chambers  and  Williams  both  knew  that  AUie  Davis 
received  no  consideration,  and  was  simply  surety  on  the 
note  sued  on,  and  they  were  not  wronged  by  the  statement 
contained  in  her  affidavit 

As  the  statute  puts  a  married  woman  under  disability, 
there  can  be  no  recovery  upon  a  suretyship  undertaking 
except  where  the  facts  were  such  that  the  person  who  ac- 
cepted was  reasonably  justified  in  supposing,  and  did  sup- 
pose, that  she  was  not  only  principal  in  name,  but  also 
in  fact.  In  all  ordinary  circumstances,  at  least,  there  must 
be  some  degree  of  active  diligence  upon  the  part  of  the 
lender  to  ascertain  the  purpose  for  which  a  woman  whom 
he  knows  to  be  married  is  borrowing  money.    The  evidence 
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shows  no  diligence  to  ascertain  the  facts.  Field  v.  Camp- 
hell  (1906),  16^  Ind.  389. 

The  loan  had  been  negotiated  in  the  case  at  bar  with  the 
husband,  and  the  surety  desired  an  affidavit  that  the  loan 
was  a  joint  one  and  the  wife  was  a  principal.  It  was  made 
by  the  wife  at  the  instance  of  the  husband.  The  wife  was 
not  -present  when  the  affidavit  was  delivered,  and  denied 
that  she  knew  its  contents,  or  when  the  loan  was  consum- 
mated. It  is  not  necessary  that  the  party  loaning  the 
money  should  have  been  a  party  to  the  violation  of  the 
statute,  but  the  law  can  not  be  violated  by  the  device  of  an 
affidavit. 

It  is  also  claimed  that  the  court  erred  in  the  admission 
6f  certain  evidence.  The  conclusion  reached  renders  it 
unnecessarv  to  consider  this  reason  for  a  new  trial. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lants' motion  for  a  new  trial. 


Rush,  Administrator,  et  al.  v.  Kelley. 

[No.  4,976.    Filed  January  12,  1905.] 

1.  Pleading. — Petition  to  Set  Aside  Final  Settlement  of  Decedent* 9 
Estate. — Waiver, — Defense. — In  a  petition  by  the  widow  to  set  aside 
the  final  settlement  of  a  decedent's  estate,  it  is  not  necessary  for  her 
to  show  that  she  has  not  lost  nor  waived  her  right  to  the  statutory 
allowance  as  such  widow,  such  matter  constituting  a  defense,    p.  453. 

2.  Decedents'  Estates. — Rights  of  Widow, — How  Exercised, — The 
widow  has  the  right  to  select  from  the  personal  estate  $500  in  ai>- 
praised  value,  but  if  she  should  not  select,  it  is  the  duty  of  the  admin- 
istrator to  sell  such  property  and  pay  her  $500  in  cash,  and  if  the 
personalty  be  insufficient  to  make  such  sum,  the  remainder  becomes  a 
lien  upon  the  realty,  and  it  piust  be  sold  to  pay  such  sum.    p.  453. 

3.  Same. — Final  Settlement. — Setting  Aside  for  Fraud. — Widow* s  Al- 
lowance.— Claim, — Where  the  widow  shows  that  the  administrator 
of  her  husband's  estate  made  his  final  settlement  and  therein  repre- 
sented that  the  children  had  settled  with  such  widow  the  amount  due 
her,  which  was  false;  that  she  was  not  notified  of  the  final  settle- 
ment and  did  not  appear ;    that  she  had  not  been  paid  her  statutory 
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allowance,  and  that  the  administrator  had  taken  improper  credits  in 
such  settlement,  such  settlement  ought  to  be  set  aside  on  account  of 
fraud,  the  widow's  statutory  allowance  not  being  a  claim  to  be  filed 
as  ordinary, claims,  but  the  administrator  being  under  the  duty  of 
paying  same  without  the  filing  of  a  claim,    p.  454. 

4.  Appeal  and  Errob. — Appellate  Court  Rules. — Failure  to  Ohserve. — 
Where  question  is  made  on  appeal  as  to  the  suffici^cy  of  the  evi- 
dence, but  the  appellant's  brief  has  not  given  a  recital  thereof,  no 
question  is  presented,    p.  455. 

5.  New  Trial. — Error  in  Excluding  Evidence, — Motion. — Evidence 
Offered  Different  from  Evidence  Shown  in  Motion. — Where  the  mo- 
tion for  a  new  trial  alleges  that  the  court  erred  in  excluding  certain 
evidence  set  out,  and  the  offer  as  shown  in  the  evidence  was  mate- 
rially different,  there  is  no  error  in  overruling  the  motion  for  a  new 
trial  on  that  ground,     p.  455. 

From  Tippecanoe  Circuit  Court ;  B.  P.  DeHart,  Judges 

Action  by  Elizabeth  A.  Kelley  against  Edwin  R.  Eush^ 
as  administrator  of  the  estate  of  Thomas  J.  Kendall,  de- 
ceased and  others.  From  a  decree  in  favor  of  plaintiff, 
defendants  appeal.    Afpyvmed. 

Davidson  &  Boulds  and  John  M.  LaRuCj  for  appellants. 
Oeorge  D.  Parks  and  WiUium  A.  Bryan j  for  appellee. 

Black,  J. — The  appellee,  Elizabeth  A.  Kelley,  by  her 
verified  petition,  sought  the  setting  aside  of  the  final  settle- 
ment of  the  estate  of  Thomas  J.  Kendall,  deceased,  by  the 
appellant  Edwin  R.  Eush,  administrator  thereof,  and  the 
reopening  of  the  settlement  of  the  estate.  The  sufficiency  of 
the  petition  is  questioned.  It  was  represented  therein,  in 
substance,  that  Thomas  J.  Kendall  died  at  Tippecanoe 
county,  June  24,  1 89 1,  .intestate,  leaving  as  his  widow  the 
petitioner,  and  leaving  surviving  him,  also,  Ernest  Kendall 
and  Orval  Kendall,  minor  children,  bom  of  the  marriage 
of  the  intestate  and  the  petitioner,  and  Carey  W.  Kendall, 
Laura  Homecker,  Minnie  B.  Sampson  and  Essie  M.  Ken- 
dall, adult  children  of  a  former  marriage  of  the  intestate, 
and  Dessie  Kendall  and  Lois  Kendall,  minoi^  children  of 
such  former  marriage ;  that  Minnie  B.  Sampson  had  since 
died,  leaving  sun^iving  her  Oscar  E.  Sampson,  her  husband. 
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and  one  child.  Bertha  Sampson ;  that  Carey  W.  Kendall  is 
the  guardian  of  said  four  minor  children  of  the  intestate; 
that  the  petitioner  married  George  W.  Kelley,  September 
1,  1900;  that  the  intestate  left  a  farm  in  said  county,  of 
abont  sixty-five  acres,  of  the  value  of' $3,500,  unencumbered, 
and  personal  property  of  the  value  of  $450,  and  the  peti- 
tioner was  entitled  to  the  undivided  one-third  part  of  said 
land  at  the  death  of  the  intestate  of  the  value  of  $1,166, 
,  and  also  to  her  statutory  allowance  of  $500,  as  his  widow; 
that  Edwin  E.  Rush  was  duly  appointed  and  qualified  as 
administrator  of  said  decedent's 'estate,  July  1,  1897;  that 
he  filed  his  inventory  and  appraisement  of  the  personal 
assets  of  the  estate  in  the  court  below,  August  26,  1897; 
that  the  petitioner  received  and  retained  goods  and  chattels 
of  the  estate  to  the  amount  of  $77.24,  and  executed  her 
receipt  therefor  to  the  administrator,  upon  the  back  of  the 
inventory,  August  6,  1897 ;  that  the  remainder  of  the  goods 
and  chattels  of  the  estate  was  appraised  at  $295.44 ;  that  the 
administrator  never  paid  or  let  her  have  any  other  property 
of  the  estate  on  account  of  the  statutory  allowance,  and  sha 
never  received  the  remainder  thereof,  being  $422.76 ;  that 
July  26,  1898,  the  administrator  filed  his  final  report  in 
the  estate,  and  the  clerk  indorsed  thereon  September  26, 
1898,  as  the  day  set  for  the  hearing  thereon,  and  on  the 
day  so  set  the  court  approved  the  report,  and  the  estate 
was  adjudged  finally  settled;  that  the  petitioner  was  not 
personally  summoned  to  attend  the  hearing  and  final  set- 
tlement, and  she  did  not  appear  at  or  attend  the  hearing  and 
final  settlement,  and  did  not  have  any  actual  knowledge 
thereof ;  that  the  final  report  and  settlement  were  illegal  in 
that  settlement  was  made  without  the  payment  to  her  of  the 
aforesaid  balance  of  her  statutory  allowance;  that  the 
administrator  did  not  charge  himself  with  the  value  of 
the  goods  and  chattels  taken  by  the  petitioner — $77.24 — 
but  did  take  credit  therefor  against  the  amount  he  had 
charged  to  himself;  that  he  paid  and  took  credit  for  a  note 
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executed  by  the  intestate  as  surety  for  Essie  Kendall,  one 
of  the  heirs  aforesaid,  which  note  was  dated  April  8,  1897, 
executed  to  C.  Murdock,  cashier,  in  the  sum  of  $100,  pay- 
able at  the  Merchants  ISTational  Bank  of  LaFayette,  Indiana, 
ninety  days  after  date,  at  eight  per  cent,  interest;  that,  to 
settle  this  note,  the  administrator  paid  $122.25,  and  did 
not  collect  that  amount  from  Essie  Kendall,  though  she  was 
solvent;  that  the  estate  was* clearly  solvent;  that  the  peti- 
tioner was  entitled  to  receive  the  aforesaid  balance  of  her 
statutory  allowance  out  of  the  first  moneys  that  came  to 
the  hands  of  the  administrator  after  payment  of  the  ex- 
penses of  last  sickness  and  funeral  of  the  decedent ;  that,  in- 
stead of  paying  such  moneys  to  the  petitioner,  the  ad- 
ministrator paid  the  indebtedness  of  the  estate  therewith; 
that,  if  the  personal  estate  was  insufficient,  he  should  have 
made  assets  to  pay  the  petitioner  and  the  indebtedness  by 
sale  of  the  real  estate  of  the  decedent,  and  he  neglected  to  do 
so;  that  he  procured  the  approval  of  his  final  report  and 
the  decree  of  final  settlement  by  fraud,  in  this:  that  he 
knowingly  falsely  stated  in  the  report  that  the  heirs  had 
settled  with  the  petitioner  and  paid  her,  when,  in  truth 
and  in  fact,  none  of  the  heirs  had  paid  her  any  part  of 
her  statutory  allowance  of  $500 ;  that  he  filed  no  voucher 
or  receipt  therefor,  executed  by  her  to  anyone;  that  if 
any  voucher  or  receipt  therefor  was  produced  to  the  court, 
it  was  false  and  fraudulent;  that  all  said  illegal  and 
fraudulent  acts  of  the  administrator  have  affected  the  per 
titioner  adversely,  and  have  injured  her  and  put  her  to 
distress.  "^Mierefore,  she  prays  that  said  final  settlement 
may  be  set  aside,  and  said  estate  reopened;  that  said  ad- 
ministrator may  be  ordered  and  directed  to  pay  to  your  peti- 
tioner said  sum  of  $422.76,  together  with  interest  thereon 
from  September  26,  1898,  as  the  balance  due  to  her  for 
and  on  account  of  the  sum  allowed  her  by  statute;  and  that 
he  make  a  full,  true  and  complete  accounting  and  settle- 
ment of  said  estat^  and  for  all  other  and  proper  relief/* 
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The  administrator  and  heirs  mentioned  in  the  petition  were 
made  defendants. 

1.  Such  a  petition  is  provided  for  by  §2558  Bums  1901, 
§2403  R.  S.  1881,  and  provision  for  the  widow's  allowance 
of  $500  is  made  by  §2424  Bums  1901,  §2269  R.  S.  1881. 
The  only  grounds  of  objection  to  the  petition  urged  by 
counsel  are,  in  effect,  that  such  a  petition  should  show  that 
the  widow  has  not  in  any  way  lost  or  waived  her  right  to 
receive  the  statutory  allowance,  and  that  it  should  show  that 
she  has  in  some  way  demanded  it  of  the  personal  representa- 
tive, before  the  final  settlement  We  think  these  objections 
are  not  well  taken.  The  petition  showed  by  the  averment 
of  facts  that  the  petitioner  was  entitled  by  law  to  receive 
from  the  administrator  the  amount  of  the  allowance,  and 
that  she  had  never  been  paid  it  by  him  and  had  never 
received  it  If  there  were  facts  upon  which  it  could  prop- 
erly be  claimed  that  she  had  lost  or  waived  the  right 
plainly  set  forth  in  the  petition,  they  would  constitute  mat- 
ter of  defensa  It  could  not  be  presumed  against  her  that 
such  facts  existed  as  would  avoid  her  lawful  right,  and, 
under  the  recognized  principles  of  good  pleading,  she  should 
not  be  required  in  her  petition  to  negative  the  existence  of 
such  facts. 

2.  The  right  of  the  widow  to  receive  specific  articles 
of  the  inventoried  personal  property  depends  upon  her  exer- 
cise of  her  right  under  the  statute  to  "select  and  take"  the 
articles,  not  exceeding  in  the  aggregate  $500,  and  the  exe- 
cution by  her  of  a  receipt  therefor  to  the  personal 
representative;  but  if  she  "fail  or  refuse  to  select  and  take 
all  or  any  part  of  such  articles,  *  *  *  she  shall  be  en- 
titled to  the  amount  of  the  deficiency,  in  cash,  out  of  the 
first  moneys  received  by"  the  personal  representative,  "in 
excess  of  the  amount  necessary  to  pay  the  expenses  of  ad- 
ministration and  of  the  last  sickness  and  funeral  of  the  de- 
ceased :  Provided,  that  if  the  estate  be  clearly  solvent,  she 
shall  be  entitled  to  such  payment  out  of  the  first  jnonevs 
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received  by  such  executor  or  administrator.  If  the  personal 
estate  of  the  decedent  be  insufficient  to  pay  the  amount  that 
may  be  due  the  widow,  in  cash,  as  aforesaid,  the  deficit  shall 
constitute  a  lien  upon  the  real  estate  of  the  decedent  liable 
to  sale  for  the  payment  of  debts ;  which  lien  may  be  en- 
forced upon  the  petition  of  the  executor  or  administrator, 
in  like  manner  as  lands  of  the  decedent  are  sold  for  the 
payment  of  debts,  and  shall  be  superior  to  the  lien  of  judg- 
ments upon  said  real  estate  rendered  against  the  decedent." 
§2424,  supra. 

3.  The  administrator  had  knowledge  of  the  selection  of 
inventoried  articles  by  the  widow,  and  knew  that  they 
amounted,  in  the  a'ggregate,  to  a  sum  much  less  than  the 
amount  to  which  she  was  entitled  absolutely.  He  also 
was  bound  to  know  that  the  personal  property  in  his  hands 
was  not  sufficient  to  pay  her  the  remainder  of  the  allow- 
ance. She  was  entitled  to  the  amount  of  the  deficiency  in 
cash,  to  be  paid  her  by  him,  out  of  the  first  moneys  re- 
ceived by  him ;  and,  the  personal  property  being  insufficient, 
as  he  knew,  to  pay  the  amoimt  due  her,  it  was  his  duty  to 
petition  the  court  for  the  sale  of  the  real  estate,  and  thereby 
to  obtain  a  sufficient  sum  and  pay  it  to  her  before  seeking 
final  settlement  of  the  estate.  Iler  right  to  such  payment 
was  not  a  "claim  against  the  decedent,"  to  be  filed  by  her 
as  provided  in  §2465  Bums  1901,  §2310  E.  S.  1881.  "The 
law  demands  of  an  executor  or  administrator  diligence  in 
the  discharge  of  the  duties  of  his  trust."  Miller  v.  Steele 
(1878),  64  Ind.  79.  The  petition,  as  was  necessary,  showed 
that  she  did  not  appear  at  the  final  settlement,  and  was  not 
personally  summoned  to  attend  the  same.  §2558  Bums 
1901,  §2403  E.  S.  1881;  Dillman  v.  Barber  (1888),  114 
Ind.  403;  Williamfi  v.  Williams  (1890),  125  Ind.  156; 
Graham  v.  Russell  (1899),  152  Ind.  186.  She  had  no  rea- 
son to  expect  that  the  administrator  would  neglect  his  pre- 
scribed duty  to  pay  her  allowance  before  proceeding  to  final 
settlement  of  his  trust ;  and  no  specific  demand  on  her  part 
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was  necessary  in  order  to  render  it  illegal  to  make  final  set- 
tlement in  violation  of  such  duty.  It  is  sufficient  for  the 
petitioner  to  set  forth  any  "illegality,  fraud  or  mistake  in 
such  settlement  or  in  the  prior  proceedings  in  the  adminis- 
tration of  the  estate,  affecting  him  adversely."  The  peti- 
tion does  not  merely  show  settlement  without  payment  of 
the  widow's  allowance,  but  it  is  averred  that  the  administra- 
tor procured  the  approval  of  his  final  report  and  the  decree 
of  final  settlement  by  fraud,  in  that  he  knowingly  falsely 
stated  in  the  report  that  the  heirs  had  settled  with  the  peti- 
tioner and  had  paid  her,  when  in  fact  they  had  not  paid  her 
any  part  of  her  allowance.  Besides,  there  is  showing  of  the 
taking  of  improper  credit  by  the  administrator,  and  that 
assets  which  should  have  been  applied  in  payment  of  her 
allowance  were  used  otherwise. 

4.  A  motion  for  a  new  trial  filed  by  some  of  the  defend- 
ants, not  including  the  administrator,  was  overruled.  Coun- 
sel for  the  appellants  have  not  complied  with  the  provision 
of  the  fifth  clause  of  rule  twenty-two  of  this  court — ^that, 
if  the  insufficiency  of  the  evidence  to  sustain  the  verdict  or 
finding  in  fact  or  law  is  assigned,  the  statement  in  the  brief 
shall  contain  a  condensed  recital  of  the  evidence  in  narra- 
tive form,  so  as  to  present  the  substance  clearly  and  con- 
cisely ;  and  counsel  for  the  appellee  have  not  supplied  such 
matter. 

5.  The  refusal  of  the  court  to  admit  certain  offered 
testimony  is  urged  as  error,  with  a  reference  to  the  assign- 
ment of  a  cause  in  the  motion  for  a  new  trial  and  the 
designation  of  a  page  in  the  record  showing  the  exclusion 
of  the  testimony.  Upon  comparison,  it  appears  that  the 
statement  of  cause  in  the  motion  was  materially  different 
from  the  offer  of  pnx)f  shown  in  the  bill  of  exceptions,, 
'where,  indeed,  the  action  of  the  court  appears  so  plainly  cor- 
rect that  we  would  scarcely  be  justified  in  taking  the  con- 
siderable space  necessary  f oil  a.  full,  showing  of  the  matter. 

Judgment  affirmed. 
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Delaney  et  al.  v.  Shipp. 

[No.  4,056.     Filed  October  13,  1904.     Rehearing  denied  January  12, 

1905.] 

1.  Contracts. — Forfeiture. — Eoftension  of  Time. — Payment. — Where 
plaintiff  contracted  to  purchase  a  farm,  paying  therefor  $200  cash, 
and  agreeing  to  pay  $100  on  October  13,  and  $2,300  on  March  1, 
time  being  of  the  essence  of  the  contract,  and  a  failure  to  make  any 
payment  being  a  forfeiture  of  the  contract  and  the  amount  paid  to 
be  considered  rent  and  liquidated  damages,  and  he  executed  his  nego- 
tiable note  for  the  $100  payment,  which  defendant  indorsed  to  a  real 
estate  agent  as  pay  for  commission^  and  after  it  became  due  such 
agent  extended  the  time  of  payment  thereof,  and  the  defendant  sold 
such  land  to  another  person,  thereby  putting  it  out  of  his  power  to 
perform  his  contract,  a  judgment  in  plaintiff*s  favor  for  $200  and 
interest  and  the  cancelation  of  the  note,  is  supported  by  the  proof, 
p.  456. 

2.  Same. — Payment. — Forfeiture. — Negotiable  Note. — Where  a  con- 
tract was  to  be  forfeited  unless  a  payment  was  made  at  a  certain 
date,  and  the  plaintiff  gave  defendant  his  promissory  note  payable  at 
a  bank  in  this  State  for  such  sum,  a  finding  that  payment  had  been 
made  can  not  be  disturbed,    p.  458. 

S.  Same. — Payment  hy  Note. — Transfer. — Forfeiture  for  Nonpay- 
ment.— Where,  by  contract  a  certain  sum  should  be  paid  on  a  certain 
date  and  a  negotiable  note  was  given  in  payment,  and  the  payee 
indorsed  same  to  a  third  party  who  extended  the  time  for  payment, 
the  payee  could  not  take  advantage  of  such  nonpayment  to  declare  a 
forfeiture,  as  the  payment  or  nonpayment  was  no  longer  of  any  con- 
cern to  him.    p.  458. 

From  Johnson  Circuit  Court;  W.  J.  Buchingham, 
Judge. 

Action  by  James  T.  Shipp  against  Charles  E.  Delaney 
and  wife.  From  a  decree  for  plaintiff,  defendants  appeal. 
Affirmed. 

WilUum  E.  Deupree  and  L.  Ert  Slack,  for  appellants* 
B.  M.  Miller  and  H.  C.  Bamett,  for  appellea 

1,  RoBY,  P.  J. — The  parties  hereto  entered  into  a  writ- 
fen  contract  on  the  4th  day  of  August,  1901,  by  the  terms  of 
which  appellants  sold  certain  described  real  estate  to  appel- 
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lee,  and  agreed  to  convey  the  same  to  him,  clear  of  all  en- 
cumbrances,  upon  his  first  making  the  payments  and  pei> 
forming  the  covenants  therein  mentioned.  Appellee  agreed 
to  pay  $2,600  for  said  land,  without  relief  and  with  attor- 
ney's fees,  in  the  following  manner,  to  wit :  "$200  cash  in 
hand  at  this  date;  $100  on  or  before  the  13th  of  October, 
1901 ;  and  balance  of  $2,300  on  Mardi  1,  1902,  at  which 
time  said  deed  is  to  be  made  and  possession  given."  It  was 
stipulated  that  time  should  be  of  the  essence  of  the  cotitract, 
and  that  in  case  appellee  failed  to  make  any  payment  speci- 
fied all  payments  theretofore  made  should  be  treated  as  rent- 
al for  the  premises,  and  retained  by  appellant  "in  full  satis- 
faction and  liquidation  of  damages."  This  action  was 
brought  by  appellee  to  recover  damages  for  the  alleged 
breach  of  such  contract  by  appellants,  he  averring  perform- 
ance by  himself.  A  second  paragraph  of  complaint 
set  out  the  details  of  the  transaction  to  the  same  effect 
as  the  first  paragraph  above  summarized.  Trial  was  had 
without  a  jury.  A  special  finding  of  facts  was  made, 
and  conclusions  of  law  stated  thereon,  to  the  effect  that 
appellee  should  recover  the  $200  paid  by  him,  with 
interest^  and  that  the  $100  note  should  be  canceled. 
The  suit  was  for  damages,  and  not  to  secure  the  can- 
celation of  the  note  specified.  Ifo  exception  was  taken 
to  either  conclusion  of  law,  and  no  question  affecting 
the  form  of  the  judgment  is  presented.  It  is  not  denied  but 
that  the  facts  found  entitled  the  appellee  to  conclusions  of 
law  and  a  judgment  in  his  favor,  but  it  is  earnestly  insisted 
that  the  findings  are  not  supported  by  the  evidence;  that 
the  $100  to  be  paid  according  to  the  contract  on  October  10 
was  not  paid ;  that  payment  was  the  essence  of  the  contract ; 
and  that,  default  having  been  made  therein,  the  $200  pre- 
viously paid  belonged  to  appellants,  and  the  contract  was 
at  an  end.  It  is  unnecessary  to  do  more  than  consider  the 
evidence  as  it  bears  upon  the  question  of  appellee's  perfomi- 
ance  of  the  contract  in  the  respect  indicate, 
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2.  On  August  24  appellee  executed  his  promissory  note 
for  $100  to  appellant,  payable  October  10,  at  a  bank  in  this 
State,  Such  note  was  delivered  to  appellant  Charles  De- 
laney, and  by  him  turned  over  to  a  real'estate  agent,  who 
had  negotiated  the  sale,  in  settlement  of  the  agreed  commis- 
sion. Shortly  after  it  became  due  appellee  asked  the  holder 
for  further  time,  which  was  accorded  to  him.  The  finding 
that  the  note  was  accepted  as  payment  is  the  finding  of  a 
fact,  and  it  is  not  unsupported  by  evidence. 

3.  The  extension  of  the  time  bv  the  transferee  to  the 
maker  did  not  in  any  way  affect  appellants.  The  trans- 
action between  the  agent  and  appellants  was  not  pertinent. 
Whatever  the  contract  between  them  was  or  was  not,  appel- 
lee's note  was  transferred  by  appellants,  who  were  there- 
after not  affected  by  its  nonpayment,  or  by  the  extension  of 
time  for  payment.  The  note  was  made  payable  to  Charles 
Delaney,  but  there  was  evidence  from  which  his  authority 
to  act  for  both  himself  and  wife,  Alice  Delaney,  was  fairly 
inferable.  Appellants,  prior  to  March  1,  1902,  conveyed 
the  real  estate  to  other  persons,  putting  it  out  of  their  power 
to  convey  it  to  appellee,  who  was  ready  to  make  his  last 
payment. 

There  was  evidence  sufficient  to  sustain  a  much  larger 
judgment  than  the  one  rendered,  which  merely  requires 
the  return  to  appellee  of  the  payments  made  by  hinu 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

RoBY,  J. — One  ground  upon  which  a  rehearing  herein  is 
sought  is  on  account  of  the  statement  in  the  opinion  that  no 
exception  was  taken  to  the  conclusions  of  law,  the  record  in 
fact  showing  that  appellants  did  except  thereto.  The  origi- 
nal brief  for  appellant  contained  the  following:  "Appel- 
lants have  carefully  set  out  in  this  brief  the  record  material 
to  this  appeal,  for  the  reason  that  the  6lerk's  transcript  is 
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in  script,  and  would  require  much  labor  in  reading  it." 
The  record  so  set  out  in  the  brief  did  not  show  any  excep- 
tion to  the  conclusions  of  law,  and  was  relied  upon  by  this 
court.  It  was  further  said  that  "appellants  realize  that  the 
findings  of  the  court  are  against  them,  and  therefore  have 
questioned  such  findings  as  being  unsupported  by  the  evi- 
denca"  The  disposition  made  of  the  case  accords  with  the 
merit  of  the  controversy  as  disclosed  by  the  evidence,  the 
sufiiciency  of  which  is  alone  questioned,  and  the  petition  for 
a  rehearing  is  therefore  overruled. 


Pennsylvania  Company  v.  Febtig. 


I 


!  [No.  4,412.  Filed  April  19,  1904.     Rehearing  denied  June  24,  1904. 

Transfer  denied  January  12,  1905.] 

1.  NixsLiQENCE. — Contributory, — Burden  of  Proof. — Allegation  of 
Want  of  in  Complaint. — Effect  of. — Since  the  enactment  of  the  stat- 
ute of  1899  (Acts  1899,  p.  58,  §1)  the  burden  of  proof  to  show  con- 
tributory negligence  is  upon  the  defendant,  and  the  fact  that  plain- 
tiff has  alleged  the  want  of  same  in  his  complaint  does  not  change 
the  case,  the  allegation  being  surplusage,    p.  462. 

2.  Pleading. — Complaint, — Injuries.  —  Negligence.  —  Cctusal  Connec- 
tion,— Where  a  complaint  sets  out  the  facts  constituting  the  breach 
of  legal  duty,  and  then  sets  out  the  injuries  and  avers  that  they 
were  received  through  and  by  the  negligence  of  the  defendant,  without 
applying  the  averment  to  any  breach  of  duty,  such  averment  adds 
nothing  to  the  complaint  and  will  not  be  considered,     p.  462. 

3.  Railroads. — Statutory  Signals.  —  City  Ordinances.  —  Flagmen.  — 
The  law  requiring  a  railroad  company  to  give  signals  at  a  crossing, 
and  a  city  ordinance  requiring  a  railroad  company  to  station  flagmen 
at  street  crossings,  are  designed  not  only  for  the  protection  of  travel- 
ers from  collision  with  passing  trains,  but  to  give  drivers  approaching 
the  crossing  an.  opportunity  to  secure  themselves  against  the  fright 
of  their  teams,    p.  463. 

4.  Pleading. — Complaint. — Failure  of  Railroad  Company  to  Give 
Statutory  Signals. — How  Alleged. — It  is  not  necessary,  in  a  complaint 
for  damages  for  personal  injuries  on  account  of  negligence  in  the 
failure  of  a  railroad  company  to  give  the  statutory  signals,  to  allege 
that  such  company  negligently  failed  to  give  such  signals,  since  such 
failure  is  negligence  per  se.    p.  463. 
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5.  Pleading. — Complaint. — Injuries. — Breach  of  Duty. — Promimate 
Cause. — Where  the  complaint  shows  that  the  injuries  complained  of 
would  not  have  been  received  but  for  the  acts  of  negligence  charged, 
and  the  injuries  were  such  as  would  naturally  be  anticipated  from  the 
breaches  of  duty  charged  against  defendant,  such  complaint  suffi- 
ciently shows  that  the  breaches  of  duty  charged  were  the  proximate 
cause  of  the  injuries,    p.  463. 

6.  New  Trial. — Contributory  Negligence. — Question  for  Jury. — ^Where 
the  evidence  shows  that  plaintiff  was  driving  up  the  street,  and,  when 
within  about  100  feet  of  a  railroad  crossing,  stopped  his  horse  and 
looked  and  listened,  but  could  neither  see  nor  hear  any  train;  that 
he  drove  on  in  a  trot,  his  vision  of  the  track  being  to  some  extent 
obstructed;  that  when  he  reached  the  track  a  passenger-train  was 
closely  approaching  at  the'  rate  of  30  miles  an  hour ;  that  it  gave  do 
signals ;  and  that  his  horse  took  fright  and  threw  him  out  and  in- 
flicted serious  injuries,  such  evidence  presents  a  question  for  th^ 
jury.    p.  465. 

From  Marshall  Circuit  Court ;  Joseph  W.  Adair,  Special 
Judge. 

Action  by  David  Fertig  against  the  Pennsylvania  Com- 
pany. From  a  judgment  on  a  verdict  for  $1,200,  defend- 
ant appeals.    Afftrmed. 

Zollars  &  Zollars  and  Samuel  Parker,  for  appellant 
Martindale  &  Stevens,  for  appellee. 

Black,  J. — In  the  amended  complaint  of  the  appellee,  a 
demurrer  to  which,  for  want  of  sufficient  facts,  was  over- 
ruled, after  preliminary  averments,  it  was  stated,  in  sub- 
stance, that  the  appellee  and  his  wife  were  lawfully  travel- 
ing in  a  buggy,  drawn  by  a  gentle  horse,  from  their  home  in 
Marshall  county  to  Plymouth,  Indiana,  and  went  north  on 
Fifth  street,  which  crossed,  within  the  city  limits,  the  track 
of  a  railroad  operated  by  the  appellant ;  that  the  street  ex- 
tended north  and  south,  and  the  railroad  ran  through  the 
city  northwesterly  and  southeasterly ;  that  on  the  west  side 
of  the  street,  and  the  south  side  of  thie  railway  and  near 
thereto,  there  were  a  number  of  dwelling-houses,  a  grape 
arbor,  trees,  vines,  outhouses  and  other  buildings,  which  ob- 
structed the  view  to  the  west,  so  that  a  j^erson  going  north 
Qjx  the  street  south  of  the  crossing  could  not  see  a  traip 
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approaching  from  the  west  until  it  approached  within  one 
hundred  feet  of  the  crossing;  that  at  the  crossing  the  rail- 
road was  built  upon  a  high  grade,  and  on  the  north  side 
thereof,  in  the  street,  there  was  a  steep  and  abrupt  ascent, 
so  that  a  vehicle  drawn  rapidly  north,  oflF  the  crossing, 
would  leave  the  ground  for  some  distance^  and  strike  the 
earth  with  great  force;  that  the  appellee,  on  entering  Fifth 
street,  and  when  within  one  hundred  feet  of  the  crossing, 
stopped  his  horse  and  looked  and  listened  for  an  approaching 
train,  and  also  requested  his  wife  to  look  and  listen  for  an 
approaching  train,  and  after  they  had  stopped  and  listened 
and  looked  for  some  moments,  hearing  and  seeing  no  train 
or  locomotive,  he  started  and  drove  on  to  the  crossing,  and 
on  reaching  the  crossing  he,  for  the  first  time,  discovered 
an  east-bound  passenger  train  coming  at  a  high  rate 
of  speed,  and  almost  upon  him,  at  which  time  his 
horse  became  frightened  at  the  approach  of  the  train, 
lunged  forward  rapidly  and  viciously,  became  unmanage- 
able, upset  his  buggy,  and  appellee  was  violently  thrown 
Tipon  the  ground,  and  as  a  result  thereof  his  left  leg  was 
broken  just  below  the  hip-joint,  and  he  was  otherwise 
bruised  and  injured,  all  of  which  occurred  within  150  feet 
of  the  track  at  the  crossing ;  that  when  appellee  discovered 
the  train  approaching  he  was  upon  the  track,  and  it  was 
too  late  for  him  to  turn  back,  and  the  only  way  possible  for 
him  to  avoid  being  struck  by  the  locomotive  was  to  go  for- 
ward as  quickly  as  possible,  which  he  did,  and  when  his 
buggy  left  the  railroad  track  the  locomotive  was  so  close 
that  in  passing  it  barely  missed  the  hind  wheels  of  his 
bu^y. 

It  was  then  alleged  that  appellant  gave  no  warning  or 
signal  whatever  on  approaching  the  crossing,  as  is  required 
by  law,  and  there  was  no  watchman  or  flagman  stationed 
at  the  crossing,  as,  by  ordinance  of  the  city  of  Plymouth,  the 
appellant  was  then  and  there  required  to  have ;  that  the  ap- 
pellant, the  railroad  company,  then  and  there  carelessly  and 
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negligently  approached  the  crossing  with  the  passenger- 
train,  without  sounding  the  whistle  or  ringing  the  bell  when 
within  one  hundred  tods  of  the  crossing,  while  approaching 
thereto,  and  without  giving  any  warning  of  the  approach 
thereto,  as  the  law  requires,  and  without  having  a  flagman 
stationed  at  the  crossing,  as  was  then  and  there  required  by 
the  ordinance  of  the  city;  that  if  appellant  had  not  been 
negligent  and  careless  in  failing  to  sound  the  whistle  and 
ring  the  bell  as  aforesaid,  and  in  failing  to  have  a  flagman 
stationed  at  the  crossing,  as  required  by  said  ordinance^  in 
full  force  and  effect  at  the  time  of  the  injury  herein 
complained  of,  the  appellee  would  have  had  warning  of  the 
approach  of  the  train,  and  would  not  have  driven  on  the 
crossing  until  after  the  train  had  passed,  and  would  have 
avoided  the  injury  complained  of  herein,  which  was  re- 
ceived between  the  hours  of  10  and  11  o'clock  a.  m.,  on  the 
day  before  mentioned,  through  and  by  the  negligence  of  the 
appellant,  and  without  any  fault  or  negligence  on  the  part 
of  the  appellee.  There  were  also  allegations  concerning  the 
character  and  extent  of  the  injury,  and  relating  to  the 
amount  of  the  damages,  for  which  judgment  was  demanded. 

1.  The  pleader  seems  to  have  sought  to  follow  precedents 
in  vogue  before  the  enactment  of  the  statute  of  1899,  mak- 
ing it  unnecessary  for  the  plaintiff  to  plead  or  prove  the  want 
of  contributory  negligence  on  his  part  in  such  a  case  (§359a 
Bums  1901,  Acts  1899,  p.  58),  and  the  portions  of  the 
complaint  introduced  solely  for  such  purpose  are  of  no  im- 
portance; notwithstanding  such  averments,  the  burden  of 
proving  contributory  negligence  of  the  plaintiff  would  rest 
upon  the  defendant. 

2.  The  averment,  in  the  concluding  portion  of  the  com- 
plaint, that  the  injury  complained  of  herein  was  received 
through  and  by  the  negligence  of  the  defendant,  without 
applying  the  averment  to  any  act  or  omission  of  the  appel- 
lant stated  in  the  same  connection  or  in  the  preceding  aver- 
ments, likewise  did  not  add  any  material  fact  to  those  al- 


NOVEMBER  TERM,  1904— Vol.  34.         463 

Pennsylvania  Co.  v.  Fertig. 

ready  stated,  nor  impart  any  additional  force  to  the  preced- 
ing allegations.  Ohio,  etc.,  R.  Co,  v.  Engrer  (1892),  4  Ind. 
App.  261 ;  Cincinnati,  etc.,  B.  Co.  v.  Voght  (1901),  26  Ind. 
App.  665. 

3.  It  must  be  considered  that  the  statutory  duty  of  giv- 
ing signals  of  the  approach  to  a  crossing,  and  the  duty  pre- 
scribed by  an  ordinance  of  keeping  a  flagman  at  a  crossing, 
are  duties  imposed  not  merely  for  the  protection  of  travelers 
from  actual  collision  with  passing  trains,  but  also  to  afford 
opportunity  to  travelers  in  vehicles  drawn  by  animals  to 
secure  them  against  taking  fright  at  passing  trains. 

4.  The  complaint  shows  failure  on  the  part  of  the  ap- 
pellant to  cause  the  giving  of  required  signals  and  warn- 
ings of  the  approach  of  the  train,  and  thereby  shows  omis- 
sions constituting  negligence  per  se,  it  not  being  necessary 
expressly  to  designate  or  describe  such  failures  as  having 
been  negligent.  It  is  alleged  that  if  the  appellant  had  not 
been  negligent  and  careless  in  failing  to  sound  the  whistle 
and  to  ring  the  bell,  and  in  failing  to  have  a  flagman  sta- 
tioned at  the  crossing — the  negligent  omissions  charged  in 
the  complaint — ^he  would  have  had  warning  of  the  approach 
of  the  train,  and  would  not  have  driven  on  the  crossing — 
where  he  first  discovered  the  train,  and  where  the  horse 
was  frightened  by  the  approach  of  the  train — until  after 
the  train  had  passed,  and  would  have  avoided  the  injury 
complained  of. 

5.  We  think  the  complaint  must  be  regarded  as  show- 
ing that  an  injury  was  suffered  which  would  not  have  oc- 
curred without  the  negligence  charged,  and  that  the  negli- 
gent omissions  alleged  constituted  the  cause  of  the  injury. 
It  is  true  that  a  person  is  not  responsible  for  every  injury 
which  would  not  have  occurred  without  some  act  or  omis- 
sion on  his  part ;  but  if  an  act  or  omission  constituted  negli- 
gence, and  an  injury  to  one  not  chargeable  with  fault  fol- 
lows, of  such  a  character  that  it  might  have  been  antici- 
pated as  a  natural  result  of  such  negligence,  and  the  par- 
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ticular  injury  would  not  have  occurred  without  such  negli- 
gence, then,  though  other  causes,  whether  wrongful  or  other- 
wise, contributed  to  the  injury,  the  negligence  without 
which  the  injury  would  not  have  occurred  must  be  con- 
sidered as  contributing  proximately  thereto.  Here  the  ap- 
pellee alleged  that  if  the  appellant  had  not  been  n^ligent, 
as  charged,  he  would  have  had  warning,  and  would  not 
have  gone  to  the  place  of  danger,  and  would  have  avoided 
the  injury ;  and  the  negligence  was  such  that  it  might  have 
been  anticipated,  as  a  natural  result  thereof,  that  a  person 
in  the  situation  and  condition  of  the  appellee  would  Tiave 
been  induced  thereby  to  go  to  such  place,  and  would  have 
been  so  injured. 

In  Terre  Haute,  etc.,  R.  Co.  v.  Brunker  (1891),  128 
Ind.  542,  550,  it  was  said:  "As  between  said  railroad 
company  and  the  approaching  traveler,  it  induced  him  to 
approach  to  within  an  unsafe  proximity  of  the  crossing  by 
the  failure  to  give  the  lawful  signals,  and  the  train  is  not 
lawfully  there  as  against  the  traveler  without  having  first 
given  the  signal  required  by  law  before  coming  on  the 
crossing." 

In  Evansville,  etc.,  R.  Co.  v.  Krapf  (1896),  143  Ind. 
647,  652,  it  was  said:  "There  is  nothing  in  the  first  para- 
graph of  the  complaint  showing  that  the  alleged  resultant 
injury  was  produced  by  the  use  of  the  alleged  defective 
draw-bar  and  coupling  appliances ;  that  is,  nothing  to  show 
that  without  such  use  the  injury  would  not  have  occurred." 

In  Ohio,  etc.,  R.  Co.  v.  Trowbridge  (1890),  126  Ind. 
391,  395,  we  find  this  language:  "The  principle  under- 
lying this  doctrine  is  that  there  must  be  some  connection 
between  the  effect  and  the  cause — ^between  the  injury  and 
the  wrong.  It  is  not  necessary,  however,  that  there  should 
be  a  direct  connection  between  the  wrong  and  the  injury ;  it 
is  enough  if  it  appears  that  but  for  the  wrong  no  injury 
would  have  occurred,  and  that  the  injury  was  one  which 
might  have  been  anticipated."    See,  also,.  Chicago,  etc.,  iJ. 
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Co.  V.  Fenn  (1892),  3  Ind.  App.  260;  Louisville,  etc.,  R. 
Co.  V.  Ousler  (1896),  15  Ind.  App.  232;  Baltimore,  etc., 
R.  Co.  V.  Musgrave  (1900),  24  Ind.  App.  295;  Palmer  r. 
Inhabitants  of  Andover  (1849),  2  Cush.  600;  Tom^  v.  Cor* 
poration  of  Whitby  (1874),  35  U.  C.  Q.  B.  195.  While  the 
complaint  is  not  in  very  good  form,  we  hold  it  sufficient* 

6.  With  the  general  verdict  in  favor  of  the  appellee, 
the  jury  returned  answers  to  a  large  number  of  interroga- 
tories submitted  by  the  parties,  and  the  court  overruled  the 
appellant's  motion  for  judgment  in  its  favor  upon  these 
answers.  In  the  numerous  answers  the  jury  specially  found 
many  facts  in  entire  agreement  with  the  general  verdict, 
substantially  in  the  language  of  the  complaint,  and  we  can 
not  regard  it  as  worth  the  required  space  to  set  out  all  the 
special  findings.  It  was  found  that  there  was  no  ordi- 
nance of  the  city  requiring  the  keeping  of  a  flagman  at  the 
crossing,  and  there  was  no  flagman  there,  and  the  appellee 
knew  before  the  accident  that  the  appellant  had  no  watch- 
man or  guard  at  the  crossing.  Therefore  the  negligence  of 
the  appellant,  on  which  the  general  verdict  was  based,  con- 
sisted in  its  failure  to  sound  the  whistle  and  to  ring  the 
bell,  as  required  by  law.  Many  of  the  interrogatories  relate 
to  the  physical  surroundings  and  to  the  facilities  for  dis- 
covering the  approach  of  the  train.  There  were  a  number  of 
contradictory  findings.  It  was  found  that  the  appellee, 
when  at  a  point  within  one  hundred  feet  from  the  place 
where  the  railroad  crossed  the  street,  stopped  his  horse,  and 
looked  and  listened  for  approaching  trains  on  the  railroad ; 
also  that  he  stopped  and  listened  at  a  point  about  125  feet 
south  of  the  main  track ;  that  it  was  about  150  feet  to  the 
main  track  from  a  comer  of  the  street  on  which  he  ap- 
proached the  railroad,  and  that  over  about  140  feet  of  this 
distance  the  horse  moved  at  a  trot.  There  were  obstruc- 
tions to  the  view  on  the  west  side  of  the  street,  south  of  the 
right  of  way  of  the  appellant,  consisting  of  buildings,  grape 
Vol.  34^-30 
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arbor,  apple  tree  and  shrubbery,  which  prevented  a  person 
driving  north  on  the  street  from  seeing  a  train  approaching 
froni'the  west.  In  looking  to  the  west  up  the  tracks,  there 
was  nothing  to  obstruct  the  view  after  reaching  the  south 
line  of  the  appellant's  right  of  way,  except  an  apple  tree 
with  grape  vines  thereon.  This  tree  was  about  sixty-six 
feet  west  of  the  center  of  the  street  A  part  of  the  top  of 
the  tree  projected  over  the  right  of  way;  its  limbs  ei^tend^d 
over  the  right  of  way,  so  as  to  obstruct  the  view,  eight  or 
nine  feet.  The  railroad  ran  seventy-seven  degrees  north  of 
west.  The  appellee  knew  that  a  passenger-train  coming 
from  the  west  was  due  about  the  time  he  reached  the  cross- 
ing. There  was  a  sounding  of  the  whistle  about  three- 
fourths  of  a  mile  west,  for  another  crossing,  and  some  per- 
sons in  the  vicinity  of  the  street  on  which  he  was  traveling 
heard  it. 

There  were  a  number  of  interrogatories  and  answers  re- 
lating to  the  distances  at  which  a  train  might  be  seen. 
Thus  it  was  found  that  at  a  point  forty-three  feet  south  of 
the  main  track  (which  would  be  within  the  right  of  way), 
tlie  appellee  could  have  seen  an  approaching  train  at  the 
distance  of  about  fifteen  himdred  feet,  and  that  a  person  at 
intermediate  points  between  such  place  and  the  main  track 
could  have  seen  the  train  about  as  far  west  as  his  sight  could 
carry;  and  to  questions  asking  if  the  appellee,  when  at. a 
point  forty-three  feet  south  of  the  center  of  the  main  track, 
also  at  a  point  thirty-five  feet  south  thereof,  could  have  seen 
the  train  approaching  from  the  west,  at  a  distance  of  at 
least  2,760  feet,  if  he  had  looked,  and  had  ordinarily  good 
eyesight,  the  jury  answered  that  they  thought  he  could. 
The  train,  consisting  of  a  locomotive  and  tender  and  a  num- 
ber of  cars,  passed  over  a  frog  and  switch  about  350  feet 
west  of  the  center  of  the  crossing.  The  jury  answered  that 
when  at  a  point  forty-three  feet  south  of  the  main  track  the 
appellee  might  have  heard  the  noise  of  the  coming  train, 
if  he  had  listened  and  had  been  of  ordinarily  good  hearing. 
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Also,  to  the  question,  "How  far  west  of  the  street  could  he 
have  heard  the  noise  of  the  train,  if  he  had  listened  at  a 
point  forty-three  feet  south  of  the  main  track,  if  he  had 
been  of  ordinarily  good  hearing?"  the  jury  answered: 
"About  four  hundred  feet."  To  the  question,  "Did  the 
train,  as  it  approached  the  crossing,  make  a  natural  rum- 
bling noise,  loud  enough  to  be  heard  by  persons  of  ordinary 
hearing,  diligently  listening,  when  on  the  street  one.  hun- 
dred or  more  feet  from  the  railroad  tracks  ?"  the  jury  an- 
swered :  "]!^ot  real  sure  they  could."  Also,  to  the  question, 
"Could  the  appellee  have  heard  the  natural  rumbling  noise 
of  the  train  before  he  reached  the  south  line  of  the  appel- 
lant's right  of  way,  had  he  stopped  and  listened  diligently  ?" 
the  jury  answered :  "Not  real  sure  he  could."  The  speed 
of  the  train  as  it  passed  was  about  thirty  miles  an  hour.* 

We  have  sought  to  state  the  principal  facts  which  seem  to 
have  been  supposed  important  as  furnishing  a  basis 
for  the  motion  for  judgment.  A  train  running  at  the  rate 
of  thirty  miles  an  hour  nms  2,640  feet  in  one  minute,  or 
forty-four  feet  in  one  second.  It  would  run  1,500  feet  in  a 
little  less  than  thirty-five  seconds,  and  2,760  feet  in  one 
minute  and  a  little  less  than  three  seconds.  The  statute 
provides  for  warning  by  whistling,  at  a  distance  not  more 
than  one  hundred  rods  nor  less  than  eighty  rods — ^that  is, 
not  more  than  1,650  feet  and  not  less  than  1,320  feet — and 
by  the  continuous  ringing  of  the  beU  from  the  time  of  sound- 
ing the  whistle  until  the  crossing  is  passed.  There  is  no 
question,  under  the  motion  for  judgment  as  to  the  negli- 
gence of  the  appellant,  but  the  supposed  ability  of  the  appel- 
lee to  protect  himself  against  the  consequences  of  the  appel- 
lant's failure  is  urged  against  the  general  verdict.  We  are 
not  informed  by  the  special  findings  as  to  the  speed  at  which 
the  appellee  advanced,  except  that  his  horse,  twelve  years 
old,  proceeded  at  a  trot.  It  is  impossible  to  determine  with 
accuracy,  from  the  special  findings,  that  when  he  was  at 
any  certain  poipt,  after  he  stopped,  looked  and  listened,  he 
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could  have  seen  or  heard  the  train  before  he  did  become 
aware  of  its  approach,  when  he  was  already  on  the  crossing. 
It  seems  to  iis  to  be  beyond  our  province  to  decide,  against 
the  jury  and  the  trial  court,  that  the  appellee  did  not  exer- 
cise reasonable  care  under  the  circumstances,  the  burden  of 
which  question  was  upon  the  appellant. 

The  overruling  of  the  appellant's  motion  for  a  new  trial 
is  assigned  as  error.  The  evidence  was  such  as  to  make  the 
case  one  peculiarly  for  the  jury,  both  upon  the  question  as 
to  the  appellant's  negligence  and  upon  the  question  as  to 
whether  the  appellee  was  at  fault;  and  we  can  not  disturb 
the  conclusion  reached  in  the  court  below  thereon.  Some 
objections  raised  in  the  examination  of  witnesses  and  the 
refusal  of  some  instructions  asked  by  the  appellant  are  pre- 
sented here,  but,  upon  examination  and  consideration  of 
these  matters,  we  find  nothing  of  sufficient  importance  for 
discassion. 

We  do  not  find  any  available  error  in  the  record.  Judg- 
ment affirmed. 


Deane  v.  Robinson. 

[No.  5,081.     Filed  January  24,  1905.] 

1.  Justices  of  the  Peace. — Jurisdiction, — Answer  of  Title  to  Real 
Estate, — Where,  in  an  action  by  the  landlord  against  his  tenant  for 
possession,  such  tenant,  iir  his  verified  answer,  denies  such  tenancy 
and  claims  titl^  to  such  real  estate  in  liimself,  the  justice  of  the 
peace  has  no  further  jurisdiction,  and  it  is  bis  duty  to  certify  such 
cause  to  the  circuit  court,    p.  472. 

2.  Courts. — Circuit, — Jurisdiction  of  Cause  Involving  Title  to  Real 
Estate  Appealed  from  Justice. — Where  a  cause  of  action  involving 
title  to  real  estate  is  appealed  from  a  justice  of  the  peace,  the  circuit 
court  on  appeal  does  not  have  jurisdiction,  and  a  motion  to  dismiss 
the  cause  should  be  sustained,    p.  472. 

3.  Same. — Circuit, — Case  Certified  from  Justice*s  Court, — yeto  Par- 
ties,— ^The  fact  that  new  parties  may  be  necessary  in  a  cause  before 
a  justice,  when  title  to  real  estate  is  put  in  issue,  does  not  prevent 
such  justice  from  certifying  the  cause  to  the  circuit  court,    p.  473. 
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From  Jasper  Circuit  Court;  /.  W.  Oswald,  Special 
Judge, 

Action  by  John  Deane  against  Alfred  C.  Robinson. 
From  a  judgment  dismissing  the  cause  of  action  on  appeal 
from  a  justice  of  the  peace,  plaintiff  appeals.    Affirmed* 

William  E.  Uhl,  for  appellant. 

/.  E.  Wilscm,  J.  /,  Tlunt  and  Isaac  Parsons,  for  appellee. 

Black,  J. — ^A  cause  was  pending  before  a  justice  of  the 
peace  of  White  county,  wherein  the  appellant  was  the  plain- 
tiff and  the  appellee  was  the  defendant.  The  complaint 
stated  a  cause  of  action  against  the  appellee  as  tenant  of 
certain  real  estate  in  the  town  of  Monon,  demised  to  him  by 
one  Homer,  who  had  conveyed  the  reversion  to  the  appel- 
lant, for  the  recovery  of  possession  of  the  demised  premises 
by  the  appellant,  as  the  landlord,  and  damages  for  detention 
thereof  by  the  appellee  unlawfully  holding  over  after  notice 
to  quit  for  nonpayment  of  rent.  Before  the  justice  of  the 
peace  the  appellee  filed  answer,  one  paragraph  of  which 
was  supported  by  the  affidavit  of  the  appellee,  and  there- 
upon the  appellee  moved  the  justice  to  certify  the  cause  to 
the  circuit  court  of  that  county  without  further  proceeding. 
This  motion  having  been  overruled,  the  cause  was  tried,  and 
the  justice  of  the  peace  rendered  judgment  in  favor  of  the 
appellant.  The  appellee  appealed  to  the  circuit  court  of 
that  county,  whence  the  venue  was  changed  to  the  court  be- 
low, where,  upon  the  verified  motion  of  the  appellee,  the 
cause  was  dismissed. 

The  question  is  presented  whether  the  title  to  land  was 
put  in  issue  by  the  verified  answer  above  mentioned,  within 
the  meaning  of  §1501  Bums  1901,  §1434  R.  S.  1881, 
which  provides  as  follows :  "If  the  title  to  land  shall  be  put 
in  issue  by  plea  supported  by  affidavit,  or  shall  manifestly 
appear  from  the  proof  on  trial  to  be  in  issue,  the  justice 
shall,  without  further  proceeding,  certify  the  cause  and 
papers  to  the  circuit  court  of  the  proper  county,  where  the 
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same  shall  be  tried."  In  this  answer  the  appellee,  in  sub- 
stance, denied  that  he  ever  leased  or  rented  the  premises  de- 
scribed in  the  complaint  from  Homer  or  the  appellant,  or 
ever  held  that  real  estate  as  the  tenant  of  Homer  or  the  ap- 
pellant, or  over  promised  to  pay  Homer  or  the  appellant 
rent  as  charged  in  the  complaint,  or  in  any  other  manner; 
and  he  denied  every  allegation  in  the  complaint  inconsistent 
with  thi«i  answer.  It  was  allied  that  during  the  times 
mentioned  in  the  complaint  the  appellee  held  possession  of 
that  real  estate  as  owner  thereof,  and  that  it  was  held  by 
Horner  as  trustee  for  the  appellee ;  that  on  April  8,  1899, 
and  prior  thereto.  Homer  and  the  appellee  had  a  large 
amount  of  business  interests  together;  that  they  owned  570 
acres  of  land  in  Jasper  county,  Indiana,  then  held  by  deed 
in  the  name  of  Homer,  for  himself  and  as  trustee  for  the 
appellee,  the  value  of  the  interest  of  the  latter  in  the  land 
being  about  $7,000,  which  was  then  being  offered  for  sale 
for  the  benefit  of  Homer  and  the  appellee  as  their  interests 
should  appear ;  that  Horner  at  the  same  time  had  a  mechan- 
ic's lien  for  $1,116  against  the  real  estate  described  in  the 
complaint  to  secure  a  debt  then  owed  by  the  appellee  to  Hor- 
ner for  labor  and  materials  furnished  for  improvements  on 
such  real  estate,  the  appellee  then  being  the  owner  of  record 
of  this  real  estate,  described  in  the  complaint,  subject  to  the 
mechanic's  lien  and  other  liens  of  about  $2,800 ;  that  the  ap- 
pellee at  that  time  entered  into  an  agreement  with  Homer, 
whereby  the  mechanic's  lien  was  foreclosed  in  the  circuit 
court  of  WTiite  county,  and  other  Hens  were  paid  off  by  Hor- 
ner ;  that  at  the  time  when  the  foreclosure  proceedings  were 
commenced  it  was  mutually  understood  and  agreed  by  and 
between  appellee  and  Homer  that  such  proceedings  were 
only  for  the  purpose  of  establishing  the  priority  of  the  liens 
and  claims  of  Horner,  and  that  at  the  sale  to  be  made  bv 
order  of  the  court  as  the  result  of  such  proceedings  Homer 
should  buy  the  real  estate  described  in  the  complaint,  and 
pay  all  liens  held  valid  by  the  court,  and  as  should  be  neces- 
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sary  to  protect  the  title  to  the  real  estate;  that  April  8, 1899, 
and  prior  thereto,  as  a  part  of  said  agreement,  it  was  under- 
stood and  agreed  that  this  real  estate,  after  sale  and  pur- 
chase, should  be  held  by  Homer  as  trustee  for  the  appellee 
until  they  could  or  did  sell  the  570  acres  of  land  in  Jasper 
county,  and  out  of  the  share  or  part  realized  for  the  appel- 
lee's interest  therein  enough  should  be  deducted  and  paid 
to  Homer  fully  to  satisfy  any  and  all  sums  or  amounts'then 
due  or  owing  to  Homer  because  of  his  expenditures  pur- 
suant to  their  said  agreement;  that,  pursuant  to  this  agree- 
ment, Homer/  together  with  one  Grardner,  one  of  the  hold- 
ers of  said  liens,  on  Aprils,  1899,  purchased  the  real  estate 
described  in  the  complaint,  and  soon  thereafter  Homer 
paid  and  satisfied  Grardner,  and  thereafter  Home'r  con- 
tinued to  hold  the  real  estate  as  trustee  for  the  appellee, 
Homer  receiving  the  sheriff's  deed  therefor;  and  he  had 
no  other  claim  or  title  to  the  real  estate,  and  the  ap- 
pellee 'Tias  ever  since  continued  in  possession  thereof  as 
owner,  and  not  otherwise."  It  was  further  alleged  that  be- 
fore the,  suit  at  bar  was  brought,  the  land  in  Jasper  coimty 
was  sold  for  about  $21,000,  out  of  which  the  appellee  was 
entitled  to  and  owned  about  $7,000 ;  that  Homer  received, 
and  ever  since  has  held  and  kept  in  his  possession  and  con- 
verted to  his  own  use,  all  said  money  from  the  sale  of  the 
land,  including  said  sum  of  $7,000  belonging  to  the  appel- 
lee, and  refused  to  pay  any  part  thereof  to  the  appellee,  and 
before  the  commencement  of  this  suit  Homer  refused  to 
apply  any  part  of  the  money  in  his  possession  to  the  pay- 
ment and  satisfaction  of  the  money  due  because  of  his  ex- 
penditures in  the  purchase  of  the  premises  described  in  the 
complaint,  including  his  liens  foreclosed,  he  wrongfully 
then  and  there  claiming  to  be  the  absolute  owner  of  the 
premisee,  and  September  30,  1902,  he  sold  and  by  warranty 
deed  conveyed  the  premises  to  the  appellant,  in  violation  of 
said  agreement  and  trust  and  the  rights  of  the  appellee; 
that  the  appellant,  before  and  at  the  time  he  purchased  the 
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real  estate  from  Homer,  knew  that  the  same  was  so  held  as 
trustee,  "and  in  all  respects  had  full  knowledge  and  notice 
of  the  appellee's  "rights  and  interest"  in  the  premises  de- 
scribed in  the  complaint ;  "wherefore,  this  defendant  says 
that  he  is  now  the  owner  of  said  premises  described  in  said 
complaint,  and  that  said  deed  so  had  and  held  by  said  Cor- 
nelius M.  ITomeT  and  tbe  deed  of  conveyance  to  said  John 
Deane,  plaintiff,  for  said  premises  are  both  and  each  only  a 
mortgage;  and  he  (this  defendant)  asks  judgment  in  this 
cause  against  said  plaintiff  that  he  (this  defendant)  is  the 
owner  of  said  real  estate  described  in  said  complaint,  and 
til  at  said  deed  be  declared  a  mortgage;  also  that  this  de- 
fendant is  entitled  to  the  possession  of  said  premises ;  and 
for  all  other  proper  relief." 

1.  Though  a  cause  of  action  within  the  jurisdiction 
of  a  justice  of  the  peace  be  shown  by  a  complaint  before 
him,  yet  if  a  plea  supported  by  affidavit  present  an  issue 
involving  the  title  to  land  which  must  be  tried  and  de- 
termined for  the  settlement  of  the  rights  of  the  parties 
in  the  premises,  the  justice  of  the  peace  has  no  jurisdic- 
tion over  further  proceedings  in  the  cause,  but  should 
certify  it  to  the  circuit  court.  Wall  v.  Albertson  (1862), 
18  Ind.  146;  Bibbler  v.  Walker  (1879),  69  Ind.  362; 
Miller  v.  Cheney  (1882),  88  Ind.  466;  Millikan  v.  Daven- 
port (1892),  6  Ind.  App.  257. 

2.  If  the  verified  answer  put  in  issue  the  title  to  the 
real  estate  described  in  the  complaint,  and  the  justice  of 
the  peace  was  thereby  deprived  of  jurisdiction  over  further 
proceedings  in  the  cause,  the  circuit  court  would  not  have 
jurisdiction  to  proceed  on  appeal  to  the  disposal  of  the  cause 
on  its  merits,  and  the  dismissal  was  proper.  Kiphart  v. 
Brennemen  (1865),  25  Ind.  .152;  Jolly  v.  Ghering  (1872), 
40  Ind.  139;  Pritchard  v.  Bartholomew  (1873),  45  Ind. 
219]  Mays  v.  Dooley  (1877)',  59  Ind.  287;  Horton  v.  Saw- 
yer (1877),  59  Ind.  587;  Goodivine  v.  Barnett  (1891),  2 
Ind.  App.  16.    The  verified  answer  does  not  involve  a  denial 
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by  a  tenant  of  his  landlord's  title,  as  seems  to  be,  thought  by 
counsel  for  the  appellant,  but  it  does  present  a  question  for 
the  determination  of  which  the  justice  of  the  peace  had  not 
jurisdiction. 

3,  If,  for  the  administering  of  complete  relief,  it  was 
needed  that  Homer  should  have  been  a  party,  this  fact 
would  not  affect  the  question  as  to  the  right  of  the  appellee 
to  have  the  cause  certified  to  the  circuit  court.  The  appel- 
lant, being  a  purchaser  with  notice  of  the  equitable  rights 
and  interests  of  the  api)ellee,  had  no  better  right  than  Hor- 
ner, who,  while  he  held  the  legal  title,  was  not  the  appel- 
lee's landlord,  and  had  no  right  to  demand  or  recover  rent 
from  the  appellee,  but,  upon  the  facts  stated,  ought  to  have 
applied  the  funds  in  his  hands  to  the  claims  held  by  him 
against  the  appellee,  and  to  have  transferred  to  the  latter 
the  legal  title. 

Judgment  affirmed. 


Bryan  et  al.  v.  DeMoss. 

[No.  5,402    Filed  January  24,  1905.] 

1.  Intoxicating  Liquors. — License. — Judicial  Proceeding. — The  pro- 
ceeding to  obtain  a  license  to  sell  intoxicating  liquors  under  the  stat- 
utes is  a  judicial  proceeding  in  the  nature  of  a  civil  action,    p.  475. 

2.  Same.  —  Remonstrance.  —  Sufficiency.  —  Where  the  remonstrators 
sign  a  remonstrance  against  the  grant  of  a  liquor  license,  it  is  not 
necessary  to  show  in  the  remonstrance  that  they  ar^  residents  of  the 
ward  or  township,  or  that  they  constitute  a  majority  of  the  voters  of 
such  ward  or  township,     p.  475. 

3.  Same. — Application. — Remonstrance. — Sufficiency. — Where  an  ap- 
plication was  made  for  license  to  sell  intoxicating  liquors  at  a  certain 
place  in  the  "first  ward,"  and  a  remonstrance  was  filed  against  the 
granting  of  license  td  such  applicant  to  sell  liquors  in  "aforesaid 
ward,"  such  remonstrance  was  sufficient,     p.  475. 

From  Monroe  Circuit  Court ;  James  B.  Wilson,  Judge. 

Application  bv  Enos  S.  De  Moss  for  license  to  snll  intox- 
icating liquors,  to  wliicli  William  L.  Bryan  and  others  file 
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a  remonstrnnce.  From  a  judgment  of  the  circuit  court  re- 
versing a  judgment  of  the  board  of  commissioners  refusing 
such  license,  the  remonstrants  appeal.     Reversed. 

Duncan  &  Batman,  for  appellants. 
/.  E.  Henley,  for  appellee. 

RoBY,  J. — -The  appell(?e  petitioned  the  board  of  commis- 
sioners of  Monroe  county  for  a  license  to  sell  spirituous,  vi- 
nous, malt  or  other  intoxicating  liquors  at  his  place  of  busi- 
ness, specifically  dc^'cribod^  and  situated  in  the  first  ward 
of  the  city  of  Rloomington,  in  Bloomington  township,  Mon- 
roe county,  Tndinna.  A  remonstrance  against  the  issuance 
of  such  license  was  filed.  It  was  signed  by  a  large  number 
of  persons,  and  was  in  words  and  figures  as  follows:  "In- 
dividual remonstrance  against  a  certain  applicant.  We, 
the  undersiimed  residents  and  voters  iii  Bloomington  town- 
ship,  Monroe  county,  and  in  the  city  of  Bloomington,  State 
of  Indiana,  hereby  remonstrate  against  the  granting  of  a 
license  to  Enos  S.  DeMoss  upon  his  application  to  sell 
spirituous,  vinous,  malt  or  other  intoxicating  liquors  in  said 
aforesaid  ward."  Such  proceedings  were  had  on  said  peti- 
tion and  remonstrance  as  re8u]ted  in  a  judgment  being  ren- 
dered bv  said  board  of  commissioners  in  favor  of  said  re- 
monstrators  and  against  said  petitioner. 

Thereupon  the  petitioner  appealed  to  the  circuit  court, 
where  he  filed  a  motion  to  dismiss  said  remonstrance,  which 
motion  was  by  the  court  sustained,  and  sai'd  remon- 
strance thereupon  dismissed.  The  grounds  of  such  motion 
were:  (1)  That  "said  alleged  remonstrance  does  not  pur- 
port to  be  a  remonstrance  by  the  subscribers  against  grant- 
ing a  license  to  the  applicant  herein  to  sell  spirituous  *  *  * 
liquors  within  the  first  ward  of  the  city  of  Bloomington, 
Monroe  county,  Indiana.  (2)  That  said  remonstrance  is 
no  bar  to  the  application  herein.  (3)  Said  alleged  remon- 
strance is  not  directed  to  any  one  of  the  political  or  civil 
subdivisions,  as  is  required  by  section  nine  pf  th^  s(Mjalled 
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Nicholson  law.  (4)  That  said  alleged  remonstrance  is  null 
and  void  as  against  the  application  herein.  (5)  Said  al- 
leged remonstrance  does  not  show  on  its  face  that  any  of  the 
subscribers  thereto  resides  in  or  is  a  voter  in  the  first  ward 
of  the  city  of  Bloomington,  Monroe  county,  Indiana." 

Pending  the  decision  of  such  motion  the  remonstrators 
prayed  leave  to  amend  the  remonstrance  by  inserting  the 
words  "the  first  ward"  twice — once  addressed  to  the  resi- 
dences of  the  remonstrators^  and  once  to  the  place  of  sale. 
The  leave  to  amend  was  denied,  the  remonstrance  dismissed, 
and  license  thereafter  issued  as  prayed. 

1.  The  proceeding  to  obtain  a  license  to  sell  intoxicating 
liquors  under  the  statute  is  a  judicial  proceeding  in  the 
nature  of  a  civil  action.  Castle  v.  Bell  (1896),  145  Ind.  8 ; 
Ludwig  v.  Cory  (1902),  158  Ind.  582-589;  White  v.  Fer- 
guson, 29  Ind.  App.  145-158. 

2.  Section  nine  of  the  act  of  1895  (Acts  1895,  p.  248), 
under  which  the  appellants  remonstrated  against  the  issu- 
ance of  license  to  the  appellee,  "does  not  prescribe  what 
the  form  or  language  of  the  remonstrance  shall  be,  nor  what 
its  allegations  shall  be.  It  does  require  that  the  remon- 
strance shall  be  against  the  granting  of  the  license,  and  that 
it  shall  be  signed  by  a  majority  of  the  legal  voters  of  the 
township  or  ward.  But  it  does  not  require  the  body  of  the 
remonstrance  to  state  that  fact,  or  that  they  are  legal  voters 
of  the  townshio  or  ward.  *  *  *  In  the  verv  nature  of 
things  such  a  statement  *  *  *  was  never  contem- 
plated, because  no  remonstrator,  when  called  on  to  sign  such 
a  remonstrance,  can  know  that  when  his  name  is  signed  it 
contains  the  names  of  a  majority  of  the  legal  voters  of  the 
township  or  ward."  Head  v.  DoeJileman  (1897),  148  Ind. 
145,  147.  It  follows  that  the  remonstrance  was  not  insuffi- 
cient in  statement  relative  to  the  residence  of  the  remonstra- 
tors. 

3.  The  application  by  appellee  was  for  a  license  to  sell 
intoxicating  liquors  in  the  "first  ward"  of  said  city.     A  re- 
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monstrance  was  filed  before  the  board  of  commissioners 
against  the  granting  of  a  license  to  appellee  upon  his  appli- 
cation to  sell  intoxicating  liquors  in  the  "aforesaid  ward." 
The  connection  was  obvious.  If  a  suit  were  brought  upon 
a  promissory  note  an  answer  by  the  defendant  that  he  had 
fully  paid  "said  note"  before  the  commencement  of  the  ac- 
tion would  be  no  more  uncertain  than  the  averments  of  this 
remonstrance.  The  remonstrance  being  sufficient  on  its  face, 
it  becomes  uiinecessarv  to  determine  whether  the  court 
abused   its   discretion   in   refusing  to   allow   amendment. 

Judgment  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  overnile  appellee's  motion  to  dismiss,  and  for 
further  consistent  proceedings. 

Wiley,  J. — I  concur  in  the  conclusion,  but  am  of  the 
opinion  that  the  remonstrance  in  its  present  form  is  insuffi- 
cient The  court  below  should  have  permitted  appellants 
to  amend  the  remonstrance  by  inserting  the  words  "in  the 
first  ward  of."  An  amendment  of  a  remonstrance  on  an 
appeal  from  the  board  of  commissioners  is  allowable. 
Stochwell  V.  Brant  (1884),  97  Ind.  474;  Ilardesty  v.  Hine 
(1893),  135  Ind.  72. 


Van  Winkle  v.  New  York,  Chicago  &  St. 
Louis  Railroad  Company. 

[No.  5,056.    Filed  January  25,  1905.] 

1.  Railroads. — Street  Crossing, — Contributory  Negligence. — ^Where 
plaintiff  went  along  the  public  street  to  a  railroad  crossing  consisting 
of  double  tracks,  and  stood  near  one  of  the  tracks  watching  a  freight- 
train  pass,  and  while  standing,  another  train  backed  from  the  other 
side  on  the  other  track,  striking  and  injuring  him,  and  there  was 
nothing  to  prevent  him  from  seeing  such  train,  he  was  guilty  of  con- 
tributory negligence,  and  the  fact  that  defendant  was  also  negligent 
in  not  providing  a  lookout  and  giving  signals  woula  not  relieve  him. 
p.  479. 

2.  Same. — Street  Crossing. — Contributory  Negligence. — Where  plain- 
tiff was  injured  by  being  struck  by  a  train  backing  over  a  street 
crossing,  and  his  contributory  negligence  is  shown,  he  can  not  recover 
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unless  he  can  show  a  wilful  injury  or  that,  having  discovered  him  in 
a  perilous  position,  the  defendant  failed  to  use  proper  care  for  his 
safety,    p.  481. 

3.  Negligence. — Contrihutory, — Burden  of  Proof, — ^The  burden  of 
proving  contributory  negligence  is  on  the  defendant,  but  if  the  evi- 
dence of  the  plaintiff  alone  shows  such,  there  can  be  no  recovery, 
p.  481. 

4.  Pleading. — Contributory  Negligence, — If  plaintiff  in  his  complaint 
sets  out  facts  showing  himself  guilty  of  contributory  negligence,  his 
complaint  will  be  bad  on  demurrer,    p.  481. 

From  Whitley  Circuit  Court;  Joseph  W.  Adair,  Judge. 

Action  bv  Isaac  Van  Winkle  against  the  New  York,  Chi- 
cago &  St.  Louis  Railroad  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Thomas  J.  Logan  and  Marshall j  McNagny  &  Clugston, 
for  appellant. 

Walter  Olds,  Neivton  D.  Doughman  and  John  H,  Clarke, 
for  appellee. 

Robinson,  P.  J. — Ajipellant  refused  to  plead  further 
when  the  court  sustained  a  demurrer  to  his  complaint,  and 
appellee  was  given  judgment  for  costs. 

In  the  city  of  Ft.  Wayne,  appellee  has  two  lines  of  track 
running  east  and  west  across  Ewing  street.  On  October 
24,  1901,  appellant,  nearly  seventy-five  years  old,  stooped 
in  form,  walking  with  the  aid  of  a  cane,  impaired  in  sight 
and  hearing,  and  decrepit  and  infirm  in  physical  strength, 
was  walking  south  on  Ewing  street,  and,  as  he  was  about  to 
cross  appellee's  tracks,  a  long  freight-train,  coming  in  from 
the  west  on  the  south  track,  impeded  his  progress  in  going 
south.  As  the  train  approached,  and  when  passing  over  the 
crossing,  the  whistle  was  loudly  blowing,  the  escape  valves 
on  the  engine  were  emitting  steam,  the  bell  on  the  engine 
ringing  continuously,  and  the  wheels  of  the  cars  rattling 
over  the  rails.  Before  and  at  the  time  of  the  approach  of 
the  train,  and  the  passing  of  the  engine  and  cars  over  the 
crossing,  appellant  was  standing  on  the  sidewalk  "on  the 
west  side  of  said  Ewing  street,  near  the  north  rail  of  the 
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north  track  of  said  road,  with  his  back  partially  to  the  east 
and  his  face  partially  toward  the  west,  intently  observing 
the  said  engine  and  cars  moving  toward  him  and  said  cross- 
ing as  aforesaid,  and  intending  to  cross  the  tracks  as  soon  as 
the  moving  train  should  be  out  of  the  way."  While  this 
train  was  moving  eastward  appellee  was  operating  an  en- 
gine with  tAvo  cars  on  the  north  track,  and  on  the  east  side 
of  Ewing-street  crossing.  WTien  appellant  approached  the 
crossing  this  engine  and  cars  were  standing  on  the  east  side 
of  Ewing  street,  with  the  head  of  the  engine  pointing  east- 
ward. While  appellant  "was  engrossed  in  watching  the  ap- 
proach of  the  train  from  the  west,  and  its  passage  over  the 
crossing,"  the  engine  with  the  two  cars  was  started  backward 
by  the  servants  of  appellee,  who  ran  the  same  backward 
across  the  crossing  to  where  appellant  was  standing,  without 
ringing  the  bell  or  blowing  the  whistle  or  giving  any  signal 
of  its  approach,  or  without  any  person  on  the  rear  of  the 
train,  or  watchman  at  the  crossing,  but  carelessly  and  negli- 
gently, noiselessly  and  w^ithout  warning,  backed  the  engine 
and  cars  against  appellant,  whereby  he  was  injured.  If  ap- 
pellee had  rung  the  bell  and  sounded  the  whistle,  or  had  a 
watchman  on  the  rear  end  of  the  cars,  or  a  watchman  at  the 
crossing,  to  warn  persons  of  the  approach  of  the  cars,  appel- 
lant would  have  heard  such  signals  or  warnings,  if  given, 
and  then  avoided  the  collision.  At  the  time  there  was  in 
force  a  city  ordinance  making  it  unlawful  to  run  a  locomo- 
tive or  train  of  cars  backwards  without  providing  a  watch- 
man or  other  person  on  the  rear  of  such  train  to  avoid 
accidents. 

The  second  paragraph  avers,  in  addition,  that  appellant 
was  in  plain  view  of  the  servants  in  charge  of  th^  engine 
and  cars,  and  could  have  been  seen  by  them,  had  they  been 
on  the  lookout,  and  that  the  engine  and  cars,  as  they  moved 
backward  across  the  street,  could  have  been  stopped  within 
the  space  of  one  foot. 

The  demurrer  was  properly  sustained  to  each  paragraph. 


NOVEMBER  TERM,  1904— Vol.  34.         47d 

Van  Winkle  v.  New  York,  etc.,  R.  Co. 

The  pleading  shows  that  appellee  was  negligent,  but  the 
failure  of  appellee  to  give  the  required  signals  and  to  pro- 
vide a  watchman  did  not  relieve  appellant  from  the  neces- 
sity of  taking  ordinary  precautions  for  his  own  safety. 
Appellant  was  not  injured  while  in  the  act  of  passing  over  a 
crossing.  He  approached  the  crossing,  and  stopped  and 
stood  practically  on  the  crossing — ^he  stood  so  near  the  north 
track  that,  when  the  engine  and  cars  backed  on  the  cross- 
ing, they  struck  him.  It  does  not  appear  how  long  it  was 
after  he  reached  the  crossing  that  he  was  struck,  but  it  does 
appear  that  he  had  stopped  on  the  crossing,  and  was  watch- 
ing the  approach  of  the  "freight-train  from  the  west,»and  its 
passage  over  the  crossing,"  when  he  was  struck.  The  engine 
and  two  cars  stood  just  east  of  him  on  the  north  triick. 
It  is  not  shown  that  anything  whatever  prevented  him 
from  seeing  them,  and  it  must  be  presumed  he  did  see  them. 
It  is  true  the  front  of  the  engine  was  toward  the  east,  but 
the  engine  and  cars  were  standing,  and  appellant  could 
rely  neither  upon  the  presumption  that  they  would  remain 
standing,  nor  that,  if  they  did  move,  they  would  move  to- 
ward the  east. 

1.  When  appellant  reached  the  railroad  track,  the  track 
itself  was  a  warning  of  danger.  Oleson  v.  Lake  Shore,  etc., 
B.  Co.  (1896),  143  Ind.  406,  32  L.  E.  A.  149 ;  Lake  Shore, 
etc.,  R.  Co.  v.  Miller  (1872),  25  Mich.  274,  290;  Allyn  v. 
Boston,  etc.,  B.  Co.  (1870),  105  Mass.  79;  Durbin  v.  Ore- 
gon B.,  etc.,  Co.  (1888),  17  Ore.  5,  17  Pac  5,  11  Am.  St. 
778.  He  was  required  to  act  not  only  upon  the  assumption 
that  trains  might  pass  at  any  time,  but  also  that  this  engine 
and  cars  might  come  over  the  crossing  at  any  time.  Xothing 
was  done  by  appellee  to  prevent  appellant  giving  heed  to  his 
position  and  surroundings,  and  taking  proper  precautions 
for  his  own  safety.  There  was  nothing  to  divert  his  atten- 
tion which  excused  him  from  observing.  Instead  of  giving 
he^d  to  the  presence  of  the  engine  and  cars  which  he  knew 
were  near  him,  and  guarding  against  the  danger  of  being 
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struck  by  them,  should  they  be  moved  backward  over  the 
crossing,  he  stood  practically  on  the  track,  with  his  "back 
partially"  toward  them  and  "his  face  partially  toward  the 
west,  intently  observing"  the  freight-train  on  the  other 
track,  and,  "while  engrossed  in  watching  the  approach"  of 
the  freight-train,  was  struck.  He  gave  no  heed  whatever 
to  the  engine  and  cars  on  the  north  track,  which  he  knew 
would  strike  him  if  thev  moved  backward.  From  the  facts 
averred  the  conclusion  can  not  be  avoided  that  he  needlessly 
and  unnecessarily  exposed  himself  to  danger,  and  recklessly 
and  carelessly  neglected  to  exercise  that  prudence  and  care 
which  the  circumstances  at  the  time  demanded.  It  is  true, 
it  is  averred,  that  appellant  was  old,  that  he  was  physically 
infirm,  and  that  his  senses  of  sight  and  hearing  were  im- 
paired ;  but  no  facts  are  averred  to  show  that  by  reason  of 
his  infirmities  he  was  not  competent  to  take  care  of  him- 
self, or  that  he  did  not  fully  understand  the  situation  in 
which  he  voluntarily  placed  himself.  Neither  did  the  fact 
that  he  was  "intently  obsenang"  and  was  "engrossed  in 
watching"  the  freight-train  excuse  the  omission  of  duty  to 
guard  against  danger  from  the  engine  and  cars  which  he 
knew  were  near  him.  While  he  might  presume  that  those 
in  charge  of  the  engine  would  obey  the  law  by  giving  the 
signals,  yet  the  law  required  of  him  that  he  obey  the  in- 
stincts of  self-preservation,  and  not  place  himself  in  a  posi- 
tion which,  notwithstanding  appellee's  omission  of  duty,  he 
might  have  avoided  by  the  careful  use  of  his  senses.  See 
Oleson  V.  Lake  Shore,  etc.,  B.  Co,,  supra,  and  cases 
cited;  Cincinnati,  etc.,  R.  Co.  v.  Howard  (1890),  124  Ind. 
280,  8  L.  K.  A.  593,  19  Am.  St.  96;  Morfotd  v.  Chicago, 
etc.,  R.  Co.  (1902),  158  Ind.  494;  Durbin  v.  Oregon  R., 
etc.,  Co.,  supra;  Wilcox  v.  Rome,  etc.,  R.  Co.  (1868),  39  N. 
Y.  358,  100  Am.  Dec.  440 ;  Seefeld  v.  Chicago,  etc.,  R.  Co. 
(1887),  70  Wis.  216,  35  N.  W.  278,  5  Am.  St.  168;  Scho- 
field  V.  Chicago,  etc.,  R.  Co.  (1885),  114  U.  S.  615,  5  Sup. 
Ct.  1125,  29  L.  Ed.  224. 
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2.  It  is  averred  in  the  second  paragraph  that  the  engine 
and  cars  could  have  been  stopped  within  the  space  of  one 
foot,  and  that  those  in  charge  of  the  engine  could  have  seen 
appellant,  Had  they  been  on  the  lookout.  It  is  not  averred 
that  they  did  see  him,  or  that  they  knew  he  was  on  the  cross- 
ing at  the  time.  It  is  not  claimed  that  the  pleading  makes 
a  case  of  wilful  wrongdoing.  Nor  does  the  pleading  make 
a  case  of  the  failure  of  the  servants  in  charge  of  the  engine 
to  exercise  due  care  after  becoming  aware  of  appellant's 
dangerous  position,  thus  making  appellee  liable  notwith- 
standing appellant's  contributory  negligence.  See  Krenzer 
V.  Pittsburgh,  etc.,  R.  Co.  (1898),  151  Ind.  587,  68  Am. 
St  252. 

3.  While  the  burden  of  showing  contributory  negli- 
gence, in  a  case  like  this^  now  rests  upon  the  defendant,  yet 
if,  upon  a  trial,  the  evidence  given  by  the  plaintiff  alone 
should  show  contributory  negligence,  there  could  be  no  re- 
covery. Indianapolis,  etc..  Transit  Co.  v.  Haines  (1904), 
33  Ind.  App.  63;  City  of  Evansville  v.  Christy  (1902),  29 
Ind.  App.  44;  1  Thompson,  Negligence  (2d  ed.),  §432; 
Indianapolis  8t.  R.  Co.  v.  Taylor  (1902),  158  Ind.  274. 

4.  So,  the  demurrer  admitting  the  truth  of  the  facts 
well  pleaded,  if  the  pleading  avers  facts  showing  contribu- 
tory negligence,  it  fails  to  state  a  cause  of  action. 

Judgment  affirmed. 


Hollenback  v.  Poston. 

[No.  5,104.     Filed  January  26,  1905.] 

1.  Pleading.  —  Complaint.  —  Demurrer,  —  Date.  —  Clerical  Error.  — 
Where  a  demurrer  is  filed  to  the  complaint,  "which  complaint  was 
filed  in  this  court  on  May  22,  1903,"  and  the  transcript  shows  the 
complaint  was  filed  on  May  29,  1903,  in  the  absence  of  any  showing 
in  appellant's  brief  that  there  was  any  other  complaint,  it  will  be 
assumed  that  the  demurrer  was  addressed  to  the  complaint  and  that 
the  error  in  the  date  was  merely  clerical,    p.  483'. 

Vol.  34—31 
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2.  Process.— ^o/tce  by  Publication. — Presumption. — Where  it  is  al- 
leged in  a  complaint  that  in  a  former  action  complained  of  notice 
was  given  by  publication,  it  will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  such  notice  was  given  according  to 
statute,     p.  484. 

3.  Judgments. — Setting  Aside, — Nonresidence. — Publication. — Limi- 
tations,— Where  judgment  was  taken  against  a  nonresident  defendant 
on  notice  by  publication  and  without  actual  notice,  such  defendant 
has  five  years  from  the  rendition  of  such  judgment  in  which  to  bring 
an  action  to  set  such  judgment  aside,    p.  484. 

4.  Statutes.  —  Nonresidents.  —  Disabilities.  —  Limitations.  —  Non- 
residence  under  the  statute  relating  to  disabilities  (§297  Bums  1901, 
§296  R.  S.  1881)  does  not  have  the  effect  of  extending  the  time  within 
which  an  action  may  be  brought  to  set  aside  a  judgment  rendered  on 
notice  by  publication  under  §609  Burns  1901.  §600  R.  S.  1881,  al- 
though it  is  provided  by  such  first-mentioned  statute  that  two  years 
shall  be  given  after  removal  of  disability  within  which  to  bring  action, 
the  general  provisions  of  the  statute  of  limitations  having  no  applica- 
tion to  such  statute  providing  for  the  setting  aside  of  judgments 
rendered  on  notice  by  publication*    p.  485. 

5.  Citizens. — Residents. — Jurisdiction. — A  resident  is  one  who  is  per- 
sonally present  in  a  community,  but  a  citizen  may  be  absent  tempo- 
rarily, and  not  lose  his  political  rights,  and  if  he  ceases  to  reside  in  a 
locality,  this  does  not  prevent  the  courts  from  taking  jurisdiction, 
upon  proper  service,  where  the  rem  or  thing  in  action  is  therein 
located,    p.  485. 

From  Sullivan  Circuit  Court ;  Orion  B.  Harris,  Judge. 

Action  by  David  Hollenback,  Jr.,  against  William  H. 
Poston.  From  a  decree  for  defendant,  the  plaintiff  appeals. 
Affirmed, 

A,  G.  McNabb  and  C.  D,  Hunt,  for  appellant. 
John  T,  Hays  and  Will  H.  Hays,  for  appellee. 

CoMSTOCK,  C.  J. — Appellant  brought  this  action  against 
the  appellee  to  set  aside  a  judgment  rendered  against  him 
and  other  defendants  in  favor  of  Jane  Mason.  The  petition 
was  filed  under  §609  Burns  1901,  §600  R  S.  1881,  and  al- 
leges in  substance  that  the  judgment  sought  to  be  opened 
was,  on  April  15, 1885,  rendered  against  appellant  and  other 
defendants  and  in  favor  of  Jane  Mason,  who  was  the  sole 
plaintiff  in  the  original  action;  that  the  judgment  was  to 
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quiet  title  to  real  estate  in  Sullivan  county,  Indiana;  that 
after  said  judgment  was  rendered  said  Jane  Mason  con- 
veyed the  land  described  in  said  judgment  to  the  appellee, 
who  was  the  son  of  said  Jane  Mason ;  that  after  said  convey- 
ance was  made,  and  before  the  filing  of  appellant's  petition, 
said  Jane  Mason  died;  that  the  only  notice  given  to  the 
appellant  of  the  pendency  of  the  suit  in  which  said  judg- 
ment was  rendered  was  by  publication  in  a  newspaper,  and 
that  the  appellant  received  no  actual  notice  of  the  pendency 
of  said  suit  in  time  to  appear  and  object  to  judgment ;  that, 
at  the  time  said  notice  was  given  and  judgment  rendered, 
appellant  was  a  citizen  of  the  United  States  and  of  the  State 
of  Indiana,  but  was  out  of  the  United  States,  and  remained 
out  of  the  United  States  during  all  the  time  fromthe  15th 
day  of  April,  1885,  until  the  25th  day  of  March,  1903 ;  that 
appellee  knew  the  manner  in  which  said  judgment  was  pro- 
cured, and  knew  that  the  appellant  was  out  of  the  United 
States,  and  that  he  had  no  actual  notice  of  the  pendency  of 
said  suit  at  the  time  appellee  received  said  conveyance  from 
said  deceased  plaintiff.  The  petition  was  duly  verified.  Ap- 
pellant also  filed  an  answer  of  general  denial  to  the  original 
complaint.  The  court  fixed  a  time  when  the  petition  would 
be  heard,  at  which  time  William  11.  Poston  filed  his  de- 
murrer thereto  in  these  words,  to  wit  (omitting  the  caption 
and  signature  of  counsel) ;  "The  defendant  William  H. 
Poston  demurs  to  the  complaint  of  David  Hollenback,  Jr., 
which  complaint  was  filed  in  this  court  on  May  22,  1903, 
and  for  cause  of  demurrer  says  that  said  complaint  does  not 
state  facts  sufiicient  to  constitute  a  cause  of  action."  Tlie 
court  sustained  the  demurrer,  and,  appellant  refusing  to 
plead  further,  judgment  was  rendered  against  him  for  costs, 
so  that  this  appeal  presents  only  the  sufiiciency  of  the  com- 
plaint or  petition. 

1.  Appellant's  first  proposition  is  that  there  is  no  de- 
murrer in  the  record  which  questions  the  sufficiency  of  the 
complaint  or  petition,  and  that  the  ruling  on  the  demurrer 
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was  therefore  erroneous.  It  is  insisted  that  by  the  language 
of  the  demurrer  which  appears  in  the  transcript  was  ad- 
dressed to  and  limited  to  the  complaint  of  David  HoIIen- 
back, Jr.,  filed  on  the  22d  day  of  May,  1903,  while  the 
record  shows  that  the  petition  of  David  HoUenback,  Jr.,  set 
out  in  the  transcript  was  filed  on  the  29th  day  of  May,  1903, 
and  not  on  the  22d  day.  We  think  it  is  doing  no  violence  to 
a  reasonable  presumption  to  hold  that  the  error  is  merely 
clerical,  especially  in  view  of  the  fact  that  it  is  not  inti- 
mated in  the  brief  of  the  appellant  that  there  was  any  other 
petition  or  complaint  filed  and  pending  in  which  the  parties 
to  this  controversy  were  parties.  It  is  quite  clear  that  by 
this  apparent  error  the  substantial  rights  of  the  appellant 
were  not  prejudiced. 

2.  It  appears  from  the  petition  before  us  that  in  the 
original  proceeding  notice  was  given  the  appellant  by  publi- 
cation properly  made  upon  an  affidavit  that  he  was  a  non- 
resident of  the  State.  The  third  subdivision  of  §320  Bums 
1901,  §318  R.  S.  1881,  provides  for  notice  to  nonresidents 
of  the  pendency  of  suits  to  quiet  title^  Nothing  appearing 
to  the  contrary,  it  will  be  presumed  that  the  proceedings 
were  regular,  and  the  statute  complied  with,  and  the  publi- 
cation warranted. 

3.  The  appellant  founds  his  petition  upon  §609  Bums 
1901,  §600  R.  S.  1881,  which  reads  as  follows:  "Parties 
against  whom  a  judgment  has  been  rendered  without  other 
notice  than  the  publication  in  the  newspaper  herein  re- 
quired, except  in  cases  of  divorce,  may,  at  any  time  within 
five  years  after  the  rendition  of  the  judgment,  have  the  same 
opened,  and  be  allowed  to  defend."  But  he  contends  that, 
having  been  out  of  the  State  and  residing  in  Australia  con- 
tinuously from  the  time  the  suit  was  commenced  up  to  the 
25th  of  March,  1903,  and  not  having  had  actual  notice  of 
the  pendency  of  the  action  in  time  to  appear  and  object,  he 
is  not  now  barred  from  said  right,  for  the  reason  that  §298 
Bums  1901,  §297  R.  S.  1881,  provides  that  "The  time  dur- 
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ing  which  the  defendant  is  a  nonresident  of  the  State 
*  *  *  shall  not  be  computed  in  any  of  the  periods  of 
limitation." 

4.  Appellant  insists  that  nonresidence  under  the  stat- 
ute is  a  disability,  that  under  §297  Bums  1901,  §296  K.  S. 
1881,  he  may  bring  his  action  within  two  years  after  the  dis- 
ability is  removed,  and  that  his  return  to  the  United  States 
removed  his  disability.  The  section  last  quoted  is  not,  we 
think,  applicable  to  the  question  before  us.  Relief  is 
sought  under  a  section  of  the  statute  which  prescribes  the 
time  in  which  application  for  relief  must  be  made,  and  that 
section  of  the  statute  is  controlling.  The  general  provisions 
of  the  statute  of  limitation  do  not  govern  in  actions  under 
the  section  of  the  statute  in  question.  Bristor  v.  Galvin 
(1878),  62  Ind.  352;  Woods  v.  Brown  (1884),  93  Ind. 
164,  47  Am.  Rep.  369;  Rupert  v.  Martz  (1888),  116  Ind. 
72 ;  Rosa  v.  Prather  (1885),  103  Ind.  191 ;  State,  ex  rel,  v. 
Pavey  (1882),  82  Ind.  543;  Spicer  v.  Hockman  (1880), 
72  Ind.  120;  Potter  v.  Smith  (1871),  36  Ind.  231;  Fisher 
V.  Tuller  (1890),  122  Ind.  31;  Evansville  Ice,  etc.,  Co.  v. 
Winsor  (1897),  148  Ind.  682;  Bartlett  v.  Manor  (1897), 
146  Ind.  621.  The  foregoing  cases  are  not  based  upon  the 
section  of  the  statute  under  consideration,  but  are  believed 
by  analogy  to  be  applicable  to  the  question  before  us.  The 
petition  shows  that  it  was  not  filed  within  the  time  named. 
Other  defects  are  urged  against  it,  which  we  do  not  deem 
necessary  to  consider. 

5.  Reference  is  made  in  the  briefs  of  counsel  to  the  alle- 
gation that  appellant  was  at  all  the  times  referred  to  in  his 
petition  as  a  citizen  of  the  United  States  and  of  the  State 
of  Indiana,  but  residing  in  Australia.  There  is  a  well- 
recognized  distinction  between  a  resident  and  a  citizen. 
The  same  person  may  sustain  both  relations,  but  with  the 
fact  of  residence  there  exists  and  is  associated  the  idea  of 
personal  presence  in  a  certain  locality.  A  citizen  does  not 
necessarily  lose  his  political  rights  by  his  absence  from  the 
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state,  but  when,  in  fact,  he  ceases  to  reside  within  the  terri- 
tory in  which  the  rem  or  thing  in  action  is  located,  his  ab- 
sence does  not  prevent  the  courts  having  jurisdiction  of  the 
subject  in  action  from  asserting  that  jurisdiction  in  the 
method  prescribed  by  statute.  The  facts  disclosed  by  the 
petition  are  that  appellant  at  the  time  of  the  commencement 
of  the  suit  to  quiet  title,  and  for  a  period  of  eighteen  years 
continuously  subsequent  thereto,  was  residing  out  of  the 
United  States,  and  that  the  trial  court,  by  reason  of  an  affi- 
davit to  this  fact,  acquired  and  took  jurisdiction  of  the  cause 
and  rendered  the  judgment  sought  to  be  opened.  The  juris- 
diction exercised  was  regulariy  acquired  by  the  method  pre- 
scribed by  the  statute,  and  the  judgment  can  only  be  opened 
within  the  time  fixed  by  the  statute  under  which  the  relief 
is  sought. 

Judgment  affirmed. 


Phillips,  Trustee^  et  al.  v.  Hutchinson  et  al. 

[No.  4,988.     Filed  January  26.  1905.] 

1.  Judgment, — Highway  Proceedings, — Jurisdiction, — Collateral  At- 
tack,— An  action  to  declare  fraudulent  and  void  the  judgment  ren- 
dered and  proceedings  before  a  board  of  commissioners  in  a  highway' 
proceeding  on  the  ground  that  the  viewers  therein  appointed  ~made 
an  unfavorable  report,  and  afterwards,  without  the  consent  of  one 
of  such  viewers,  the  other  two  fraudulently  took  such  report  from 
the  files  and  changed  it  to  a  favorable  report,  can  not  be  maintained 
where  the  complaint  fails  to  show  that  such  board  did  not  have  juris- 
diction of  the  subject-matter  oe  the  persons,  since  such  action  is  a 
collateral  attack,  and  irregularities  in  the  proceedings  or  judgm^ent  do  ^ 
not  render  them  void,  the  remedy  being  by  appeal,    p.  489. 

From  Porter  Circuit  Court ;  Wjllis  C.  McMahan,  Judge. 

Action  by  Robert  M.  Phillips,  as  trustee  and  individu- 
ally, against  Charles  G.  Hutchinson  and  others.  From  a 
decree  for  defendants,  plaintiffs  appeal.    Afftrmed. 

N,  L.  Agneiv,  for  appellants. 
yVilliam  E.  Pinnei/j  for  appellees, 
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V 

Black,  J. — ^Robert  M.  Phillips,  trustee  of  Porter  town- 
ship, Porter  county,  Indiana,  and  Robert  M.  Phillips,  in- 
dividually, brought  suit  against  the  appellees — a  large  num- 
ber of  persons,  including  three  who  constituted  the  board 
of  commissioners  of  that  county.  The  complaint  was  held 
insufficient  on  demurrer.  In  the  complaint  it  was  alleged 
that  "the  plaintiff"  was  a  taxpayer  and  citizen  of  that 
township;  that  the  defendants.  Quick,  Bamholt  and  Ben- 
ton, constituted  the  board  of  commissioners  of  that  county; 
that  the  defendants,  except  those  three,  on  June  2,  1902, 
filed  with  the  board  of  commissioners  of  the  county  the  peti- 
tion of  such  other  defendants,  in  proper  form,  asking  for  the 
location  of  a  certain  highway,  "on  the  following  road" — 
describing  the  point  of  commencing,  the  course  and  the 
terminus ;  the  route  being  on  the  boundary  line  between  Por- 
ter and  Morgan  and  Boone  and  Pleasant  townships,  in  that 
county;  that  such  proceedings  were  had  at  the  June  term, 
1902,  that  the  board  appointed  Lee  G.  Howell,  S.  A.  Adams 
and  Jerry  Sherwood,  viewers,  to  view  and  locate  the  road,  if 
found  to  be  of  public  utility ;  that  June  11, 1902,  the  auditor 
of  that  county  duly  issued  the  order  to  these  viewers  to  view 
and  locate  the  road, and  to  report  thereon  as  required  bylaw ; 
that  June  28,  1902,  these  viewers  qualified,  by  taking  the 
proper  oath  faithfully  to  discharge  their  duties,  before  a 
notary  public,  named,  of  that  county ;  and  thereupon,  on  the 
same  day,  they  proceeded  to  view  the  proposed  route  for  the 
proposed  highway,  and  on  the  same  day,  also,  they  filed  their 
report  in  the  office  of  the  auditor  of  that  county,  in  which 
they  said :  "We  are  of  the  opinion  that  said  proposed  new 
highway  would  be  of  no  public  utility,  and  therefore  recom- 
mend that  the  petition  aforesaid  be  not  granted;"  and  all 
the  viewers  signed  and  acknowledged  this  report,  and  filed 
it  in  the  office  of  the  county  auditor,  and  they  separated  and 
"went  their  several  business  ways"  from  the  auditor's  office; 
that  thereupon  the  defendants,  "except  the  board  of  commis- 
sioners, or  some  of  them  (the  plaintiff  is  not  informed  whioK 
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one,  except  that  the  defendant  William  E.  Pinney  was  one 
of  them),  took  said  report  from  the  office  of  the  auditor  of 
said  county,  as  aforesaid,  and  procured  the  said  Lee  G. 
Howell  and  Jerry  Sherwood  to  go  to  the  office  of  the  said 
William  E.  Pinney,  and,  without  the  knowledge  or  consent 
of  the  said  S.  A.  Adams,  and  after  the  said  unfavorable*  re- 
port had  been  filed  and  left  with  the  auditor  of  said  county, 
as  aforesaid,  changed  the  same  so  that  it  read  as  follows: 
'We  are  of  the  opinion  that  the  said  proposed  new  highway 
would  be  of  great  public  utility,  and  therefore  recommend 
that  the  petition  aforesaid  be  granted' ;  that  said  report  ap- 
pears to  be  signed  by  S.  A.  Adams,  but,  as  a  matter  of  fact, 
he  did  not  sign  the  same,  except  before  it  was  so  changed, 
and  did  not  consent  to  said  change,  and  I'efused  to  consent  to 
change  the  same ;  that  the  same  was  thereafter  refiled  with 
the  auditor  of  said  county,  on  the  1st  day  of  September, 
1902,  and  the  original  file  mark  partially  erased,  so  that 
it  would  appear  that  the  said  report  was  filed  for  the  first 
time  on  said  1st  day  of  September,  1902,  whereas,  in  truth 
and  in  fact,  the  same  had  theretofore  been  filed  and  com- 
pleted, and  the  power  of  said  viewers  exhausted,  and  neither 
the  said  viewers  nor  the  said  William  E.  Pinney,  nor  any 
other  person,  had  power  to  withdraw  and  change  and  muti- 
late the  same  as  aforesaid ;  that,  in  fact  and  in  law,  the  said 
report  of  the  said  viewers  was  unfavorable,  and  was  that  the 
said  road  would  not  be  of  public  utility,  and  that  the  said 
viewers  thereafter  had  no  conference  and  no  power  to  have 
any  conference,  and  made  no  change,  and  had  no  power  to 
make  any  change,  except  that  the  said  William  E.  Pinney, 
having  obtained  the  consent  thereto  of  part  of  said  viewers, 
did  change  and  mutilate  and  destroy  the  original  unfavor- 
able report,  and  substitu4;e  therefor  a  changed,  mutilated, 
false,  untrue,  alleged  and  pretended  report  aforesaid." 

It  was  further  alleged  that  thereupon,  at  the  September 
term,  1902,  the  defendants  Bamholt,  Quick  and  Benton, 
acting  as  the  board  of  commissioners  of  the  county,  and  in 
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session  .at  the  regular  session  in  September,  1902,  believing 
that  the  report  was  the  report  of  all  the  viewers,  as  it  ap- 
peared on  its  face  to  be,  and  being  in  ignorance  of  the  fact 
of  the  mutilation  and  substitution  as  aforesaid,  and  believ- 
ing that  the  three  viewers  aforesaid  had  reported  that  the 
highway  would  be  of  public  utility,  and^that  the  viewers 
had  recommended  the  establishment  thereof,  entered  an 
order  establishing  the  highway,  and  ordering  the  same  to 
be  opened  according  to  law,  and  thereafter  the  auditor  of 
the  coimty  issued  a  warrant  to  the  several  trustees  of  said 
several  townships,  ordering  the  same  to  be  opened ;  that  this 
order  to  open  the  rbad  was  the  first  knowledge  the  peti- 
tioners had  that  the  road  was  so  ordered  to  be  opened,  or 
that  there  was  any  pretense  that  there  was  a  favorable  re- 
port on  the  road;  that  it  is  not  of  public  utility,  and  is 
through  a  dense  swamp  that  is  not  good  ground  upon  which 
to  build  a  road,  and  if  it  is  constructed  it  will  entail  great 
expense  and  taxation,  for  the  opening,  building,  construct- 
ing and  repairing  of  the  same,  upon  the  citizens  of  said 
four  townships,  including  the  plaintiff ;  that  he  is  the  trustee 
of  Porter  township,  and  brings  this  action  as  such  trustee  in 
behalf  of  the  township  and  all  the  taxpayers  and  citizens 
thereof,  and  also  in  his  own  behalf  as  a  taxpayer  and  citi- 
zen of  the  township,  "and  because  of  his  said  interest  and 
their  said  interests  in  the  same."  Prayer,  that  the  order  of 
the  board  of  commissioners  establishing  the  highway,  and 
the  report  of  the  viewers  on  the  highway,  be  set  aside  and  de- 
clared void  and  fraudulent,  and  the  order  to  the  trustees 
of  the  several  townships  to  open  the  road  be  declared  void, 
as  based  upon  the  void  and  fraudulent  report,  and  that  the 
whole  proceeding  be  declared  void  and  fraudulent  and  of  no 
force  and  effect,  "and  for  all  other  and  proper  relief  in  the 
premises." 

1.  The  action  of  the  board  of  county  commissioners  in 
establishing  the  highway  is  attacked  as  being  void  because 
of  an  alleged  irregularity  in  the  proceeding  before  that 
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body.  The  jurisdiction  of  the  board  is  not  impeached  in 
any  respect  The  statute  provides  that  the  viewers,  or  a 
majority  of  them,  shall  make  a  report  of  their  proceedings 
at  the  ensuing  session  of  the  board  of  commissioners  of  the 
county,  and  provision  is  made  for  remonstrances,  and  for 
the  appointment  of  reviewers,  and  for  appeal.  Though  the 
board  of  county  commissioners  is  a  tribunal  of  limited  and 
inferior  jurisdiction,  its  determinations  in  cases  wherein  it 
has  jurisdiction  of  the  subject-matter  and  the  parties  are 
not  subject  to  collateral  attack.  We  need  not  determine 
whether  or  not  the  appellant  appears  to  have  such  an  in- 
terest as  would  qualify  him  to  raise  any  question  in  the 
proceedings,  or  to  make  a  direct  attack  upon  the  decision  of 
the  board.  It  is  sufficient  to  say  that  a  collateral  attack 
could  not  be  made  by  any  person  upon  the  grounds  set  forth 
in  the  complaint.  See  Green  v.  Elliott  (1882),  86  Ind.  53 ; 
Bossier  v.  Grimmer  (1892),  130  Ind.  219;  Cason  v.  Harri- 
son (1893),  135  Ind.  330. 
Judgment  affirmed. 


Johnson  et  al.,  Executors,  v.  Sherwood. 

[No.  5,044.     Filed  January  26,  1905.] 

1.  Pleading. — Inconsistent  Defenses. — Counterclaim. — Striking  Out. 
— Where  defendant  files  two  inconsistent  paragraphs  of  connterclaim, 
a  motion  to  strike  out  one  should  be  overruled,  since  by  statute  ( §350 
Burns  1901,  §347  R.  S.  1881)  "the  defendant  may  set  forth  in  his 
answer  as  many  grounds  of  defense,  counterclaim  and  set-off,  whether 
legal  or  equitable,  as  he  shall  have."    p.  503. 

2.  SAiiE. — Answer, — Counterclaim. — The  facts  pleaded  and  not  the 
name  given  to  the  pleading  controls  as  to  what  the  pleading  is. 
p.  504. 

3.  Same. — Counterclaim. — A  pleading  can  not  be  both  an  answer  and 
a  counterclaim.  A  counterclaim  presupposes  affirmative  relief,  and 
may  be  good  on  demurrer,  whether  it  be  a  full  defense  to  the  action 
or  not,  and  it  must  state  facts  showing  a  liability  of  the  plaintiff  to 
defendant  in  respect  to  the  transaction  set  out  in  the  complaint, 
p.  504. 

4.  Same.  —  Complaint.  —  Reformation.  —  In  an  action  to  reform  a 
written  instrument  three  things  must  appear,   (1)   mutual  mistake. 
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(2)  the  agreement  as  actually  made,  and  (3)   the  agreement  which 
the  parties  intended  to  make.    p.  505. 

5.  Deeds. — Mortgages. — Bills  and  Notes, — Reformation, — Where  de- 
fendant ezecnted  a  deed  to  plaintiff  for  a  certain  lot,  and  in  the 
description  thereof  an  easement  of  a  cartway  should  have  been 
included  across  the  end  of  the  lot,  but  by  mistake  the  easement  was 
described  as  along  but  not  on  such  lot,  the  plaintiffs  knowing  that 
such  easement  was  on  the  lot;  and  the  mortgage  given  as  security 
for  purchase  money  contained  the  same  mistake ;  and  the  note  made 
wa&  intended  to  include  attorneys'  fees,  but  one  of  the  plaintiffs 
wrote  such  note,  so  as  to  make  it  include  the  payment  of  attorneys' 
fees  on  a  condition,  such  deed,  mortgage  and  note  should  be  reformed 
to  show  the  real  intention,    p.  506. 

6.  Refobmatiox  of  Instruments. — Incidental  Relief. — Demand. — 
Where  the  reformation  of  a  deed,  note  and  mortgage  was  incidental 
to  a  foreclosure  of  such  mortgage,  a  demand  was  not  necessary  before 
the  filing  of  suit  for  foreclosure,     p.  507. 

7.  Deeds. — Reformation. — Mutual  Mistake  in  Land  Included  in  De- 
scription.— A  deed  may  be  reformed,  although  both  parties  intended 
that  it  should  be  expressed  in  the  words  used,  if  both  parties  under- 
stood the  boundaries  to  describe  a  smaller  parcel  identified  by  them 
than  was  described  in  fact.    p.  507. 

8-  Bills  and  Notes. — Fraud. — Reformation. — Where  the  maker  of  a 
note  wrote  the  same,  and  it  was  the  intention  of  the  parties  for  it 
to  include  attorneys'  fees,  but  such  maker,  being  a  lawyer,  interlined 
such  payment  with  a  condition,  thus  invalidating  such  provision,  such 
action  is  fraudulent  as  to  the  payee,  and  equity  will  relieve  by  strik- 
ing out  such  condition,     p.  507. 

9.  Tbiai,. — Special  Findings. — Conclusions  of  Law. — Exceptions. — 
Where  the  special  findings  show  the  facts  to  be  as  set  out  in  a  plead- 
ing, an  exception  to  the  conclusions  of  law  thereon  presents  the  same 
question  as  the  demurrer  to  such  pleading,    p.  509. 

10.  Same. — Note. — Reformation. — Fraud. — Failure  to  Find. — Where  a 
reformation  of  a  note  is  sought  on  the  ground  of  fraud  in  failing  to 
include  attorneys'  fees,  a  failure  to  find  fraud  will  not  warrant  a 
decree  of  reformation,  but  if  the  mortgage  securing  such  note  does 
provide  for  the  payment  of  attorneys'  fees,  the  error  in  decreeing  a 
reformation  of  such  note  is  not  reversible,    p.  509. 

From  Elkhart  Circuit  Court ;  Joseph  D.  Ferrail,  Judge. 

Action  by  Jeanette  G.  Johnson  and  another,  executors, 
against  Mary  S.  Sherwood.  From  a  decree  for  defendant 
on  her  counter-claim,  plaintiffs  appeal.    Affirmed^ 

Jo/mes  D,  O$bome,  for  appellants, 
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John  M.  Van  Fleet  and  Vernon  W.  Van  Fleet,  for  ap- 
pellee. 

Myers,  J. — This  cause  might,  and,  strictly  speaking, 
should,  be  affirmed  far  failure  of  appellant  to  file  a  brief 
complying  with  rule  twenty-two  of  the  Supreme  and  this 
Court.  Appellee  insists  upon  an  affirmance  of  the  judg- 
ment for  that  cause.  This  rule,  adopted  in  pursuance  of 
law,  enters  into  and  becomes  a  part  of  the  law  governing 
litigants  in  the  presentation  of  their  causes  of  action  on  ap- 
peal, and  should  not  be  ignored  or  disregarded.  Smith  v. 
State,  ex  rel  (1894),  140  Ind.  340.  But,  as  appellants 
have  made  some  attempt  to  comply  with  the  rule,  we  have 
concluded  not  to  invoke  it,  and  will  proceed  to  pass  upon 
the  merits  of  the  case. 

This  was  an  action  begun  in  the  Elkhart  Circuit  Court 
by  appellants  and  others  to  cancel  a  note  and  mortgage  on 
certain  real  estate  in  the  city  of  Elkhart  on  account  of  an 
alleged  breach  of  warranty  in  a  deed  from  appellee  to  ap- 
pellants' decedents.  Briefly,  the  complaint  avers  that  ap- 
pellee Mary  S.  Sherwood  and  her  husband,  Bradford  D. 
Sherwood,  conveyed  by  warranty  deed  to  appellants'  de- 
cedents a  parcel  of  land  described  in  the  deed,  which  deed  is 
made  an  exhibit  and  part  of  the  complaint;  that  the  land 
consisted  of  a  business  lot  in  the  city  of  Elkhart,  twenty- 
six  fet  wide,  fronting  on  Main  street,  and  eighty-two  and 
one-half  feet  long  east  and  west,  fronting  on  Lexington  ave- 
nue, formerly  Pigeon  street ;  that  there  was  then  and  is  yet 
an  encumbrance  on  said  lot,  consisting  of  a  permanent  and 
perpetual  easement  and  right  of  way  twelve  and  one-half 
feet  wide  over  and  across  the  east  end  thereof,  being  a  cart- 
way or  roadway  for  the  use  and  benefit  of  the  proprietors  of 
other  lots  north  thereof,  and  to  allow  them  ingress  and 
egress  to  and  from  the  rear  ends  of  their  said  lots ;  that,  be- 
cause of  such  cartway  and  easement,  the  grantees  in  said 
deed^  and  their  successors  and  assigns,  are  and  ever  will  be 
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deprived  of  the  use  and  possession  of  twelve  and  one-half 
feet  in  \y;idth  off  of  the  east  end  of  said  lot,  and  to  that  ex- 
tent the  seizin  and  title  to  the  land  described  in  said  deed 
was  not  conveyed  thereby,  and  there  was  and  is  a  breach  of 
the  warranty  in  said  deed.  Other  allegations  appear  in  the 
complaint  as  to  the  execution  of  a  note  and  mortgage  to  se- 
cure the  balance  of  unpaid  purchase  money ;  the  complaint 
closing  with  a  prayer  for  damages,  and  that  such  damages 
be  applied  to  the  extinguishment  of  the  note  evidencing  the 
balance  of  unpaid  purchase  money,  and  that  appellee  be  or- 
dered to  release  of  record  the  mortgage  securing  the  same. 
Following  the  description  in  question  in  the  deed  appears 
the  following,  to  wit :  ^'Together  with  the  right  of  way  for 
a  cartway  across  said  lot  No.  12,  and  also  lot  No.  11  of  said 
original  plat  eighty-two  and  one-half  feet  east  of  the  west 
line  of  said  lots  No.  11  and  No.  12." 

To  this  complaint  the  appellee  files  an  answer  in  general 
denial,  also  two  paragraphs  of  counterclaim.  The  material 
averments  of  the  first  being  that,  since  the  execution  of  the 
deed  aforesaid,  her  husband,  Bradford  D.  Sherwood,  de- 
parted this  Hfe,  leaving  no  interest  or  right  in  said  real  es- 
tate to  any  other  person  than  this  appellee.  She  admits  the 
execution  of  the  deed,  a  copy  of  which  is  filed  with  the  com- 
plaint, but  says :  "That  at  the  time  of  its  execution  she  was 
the  owner  of  a  parcel  of  land  described  as  follows :  *Com- 
mencing  at  the  southwest  comer  of  lot  No.  12  in  the  orig- 
inal plat  of  the  town  (now  city)  of  Elkhart;  *  *  * 
thence  north,  with  the  east  line  of  Main  street  of  said  town, 
twenty-six  feet,  to  the  southwest  comer  of  the  brick  build- 
ing owned  by  John  Dalton ;  *  *  *  thence  east,  paral- 
lel with  the  south  line  of  said  lot  No.  12,  eighty-two  and 
one-half  feet;  thence  south  to  the  south  line  of  said  lot  No. 
12 ;  thence  west  along  said  south  line  to  the  place  of  b^in- 
ning;  together  with  the  right  of  way  across  said  lot  No.  12 
and  also  lot  No.  11  of  said  original  plat  to  an  open  cartway 
within  five  rods  of  Main  street;'  that  the  above-described 
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tract  of  land  was  subject  to  said  cartway,  which  extended 
across  its  east  end,  which  cartway  was  an  easement  in  favor 
of  all  the  owners  of  said  lots  No.  11  and  No.  12;  that  the 
aforesaid  tract  of  land  was  occupied  by  a  two-story  frame 
building,  about  twenty-six  feet  wide,  north  and  south,  ex- 
tending east  from  Main  street  along  Pigeon  street  seventy- 
five  and  one-half  feet,  to  an  open  and  visible  cartway  seven 
feet  wide,  which  frame  building  and  cartway  covered 
eighty-two  and  one-half  feet  of  land  owned  by  appellee; 
that  joining  said  eighty-two  and  one-half  feet  of  land  on  the 
east  there  was,  and  still  is,  a  two-story  brick  building, 
owned  by  another  person ;  that  the  original  plaintiffs,  Guy 
C.  Johnson  and  Ruel  M.  Johnson,  personally  made  an  ex- 
amination of  said  premises  before  purchasing,  and  saw  said 
open  cartway  across  the  east  end  thereof  between  the  two 
buildings,  and  well  knew  that  this  defendant  and  counter- 
claimant  simply  owned  a  tract  of  land  in  the  southwest  cor- 
ner of  said  lot  No.  12,  twenty-six  feet  wide  on  Main  street 
and  eighty-two  and  one-half  feet  long  on  Pigeon  street, 
across  tile  east  end  of  which  was  said  open  cartway,  which 
was  an  easement,  as  they  also  well  knew,  in  favor  of  all  the 
owners  of  said  lots  No.  11  and  No.  12;  that  with  that 
knowledge  existing  on  the  part  of  said  original  plaintiffs 
[appellants'  decedents]  and  this  defendant  and  counter- 
claimant,  it  was  agreed  by  and  between  them  that  she  should 
convey  to  the  original  plaintiffs  said  land,  subject  to  said 
easement,  and  should  also  amvey  to  them  her  right  to  use 
said  easement  across  the  other  parts  of  said  lots  No.  11  and 
No.  12,  for  the  sum  of  $6,000 ;  that  by  the  mutual  mistake 
of  the  parties  and  the  scrivener  who  wrote  the  deed  the 
premises  were  described  as  follows."  Here  follows  a 
description  of  the  land  as  set  forth  in  the  deed. 

The  appellee  further  avers  "that  all  the  parties  supposed 
and  believed  that  the  description  inserted  in  said  deed  prop- 
erly and  truly  described  her  interest  in  said  land  and  in 
said  cartway,  which  it  did  not  do.     She  further  says  that, 
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as  a  part  of  the  same  transaction  in  wLich  said  deed  was  ex- 
ecuted, said  original  plaintiffs,  in  order  to  secure  the  pay- 
ment of  $4,000  of  the  purchase  price  of  said  premises,  ex- 
ecuted to  her  a  note  secured  by  a  mortgage — ^being  the  same 
note  and  mortgage  mentioned  in  the  amended  complaint— 
which  note,  secured  by  such  mortgage,  was  due  and  unpaid." 
Here  follows  a  copy  of  the  mortgage,  in  the  ordinary  statu- 
tory form,  containing  a  description  of  the  real  estate  as  de- 
scribed in  the  exhibit  to  the  complaint.  Such  mortgage 
also  includes  a  brief  description  of  the  note,  and  also  of  it- 
self provides  for  the  payment  of  attorneys'  fees.  Then  fol- 
lows a  copy  of  said  $4,000  note,  mentioned  as  an  exhibit  in 
the  complaint.  The  note  is  in  the  ordinary  form,  but  con- 
tains this  provision:'  "And  payees  attorneys'  fees,  if  suit 
be  brought  on  this  note,  at  such  rate  for  said  attorneys'  fees 
as  shall  be  allowed  by  the  court"  It  is  further  averred 
"that,  by  the  same  mutual  mistake  of  the  parties  and  the 
scrivener  who  wrote  the  mortgage,  the  same  erroneous  de- 
scription in  relation  to  said  cartway  that  was  put  into  said 
deed  was  carried  into  said  mortgage,"  and  she  asks,  by 
proper  averments,  that  the  deed  be  reformed,  and  also  the 
mortgage  be  reformed  to  speak  the  truth,  and  to  cover  the 
real  estate  as  intended  by  the  parties. 

It  is  also  averred  that  one  of  the  grantees  in  said  deed, 
'TRuel  M.  Johnson,  was  then,  and  for  more  than  twenty- 
three  years  then  last  past  had  been,  an  attorney  at  law  at 
the  bar  of  said  court,  distinguished  and  famous  for  his 
learning  and  ability,  all  of  which  was  well  knoAvn  to  her, 
and  that  she  then  had  the  utmost  faith  in  his  ability  and 
integrity,  and  upon  his  promise  so  to  write  said  note  that  it 
would  include  attorneys'  fees,  as  aforesaid,  she  relied.  She 
says  that  the  said  Euel  M.  Johnson,  acting  for  himself  and 
Guy  C.  Johnson,  betrayed  her  confidence,  and  wrote  the 
said  note  as  it  appears  above ;  that  in  order  to  throw  her  off 
her  guard,  he  took  a  printed  form  of  note,  which  had  therein 
the  clause  'and  payee's  attorneys'  fees,'  without  any  condi- 
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tions  attached,  and  which  he  well  knew  would  enable  her  to 
collect  her  attorneys'  fees,  and  added  thereto  in  writing,  so 
as  to  niake  it  read,  'and  payee's  attorneys'  fees,  if  suit  be 
brought  on  this  note,  at  such  rate  for  said  attorneys'  fees  as 
shall  be  allowed  by  the  court;'  *  *  *  that  he  well 
knew  that  if  he  would  strike  out  from  said  note  the  clause, 
'and  payee's  attorneys'  fees,'  she  would  notice  it,  and  refuse 
to  accept  the  note,  and  both  of  said  original  plaintiffs  well 
knew  that  she  believed  that  said  note,  as  executed,  provided 
for  her  attorneys'  fees  as  aforesaid.  She  also  says  that  said 
mortgage  was  written  on  a  printed  blank  which  contained 
the  clause,  'The  mortgagors  expressly  agree  to  pay  the  sums 
of  money  above  secured,  and  all  the  mortgagees  attorneys' 
fees  without  relief  from  valuation  and  appraisement  laws,' 
which- said  Ruel  M.  Johnson  allowed  to  remain,  but,  in  de- 
scribing the  said  note  in  said  mortgage,  he  copied  therein 
the  clause,  'and  payee's  attorneys'  fees,  if  suit  be  brought  on 
said  note,  at  such  rate  for  such  attorneys'  fees  as  shall  be  al- 
lowed by  the  court,'  he  then  well  knowing  that,  upon  said 
expressed  condition  in  said  note,  the  court  could  not  allow 
anything  to  the  payee  on  said  note  for  attorneys'  fees.  She 
further  says  that  the  printed  clause  providing  for  attorneys' 
fees  was  allowed  to  remain  in  order  to  deceive  her,  and  that 
it  did  deceive  her,  as  both  the  original  plaintiffs  at  the  time 
well  knew."  Other  allegations  appear  relative  to  affirma- 
tive relief  in  the  way  of  a  foreclosure  of  the  mortgage ;  the 
paragraph  concluding  with  a  prayer  that  the  deed,  mort- 
gage and  note  be  reformed  so  as  to  include  the  actual  agree- 
ment made  and  intended  by  the  parties,  and  by  the  mutual 
mistake  not  inserted  in  said  written  instruments,  and  for  a 
foreclosure  of  the  mortgage,  etc. 

Briefly  stated,  appellee's  second  paragraph  of  the  coun- 
terclaim avers  that  on  the  8th  day  of  September,  1890,  she 
was  the  owner  of  certain  real  estate  in  the  city  of  Elkhart, 
described  as  "commencing  at  the  southwest  comer  of  lot  No. 
12   in   the  original   pl"t     *     *     *     and   running  thence 
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north,  with  the  east  line  of  Main  street,  twenty-six  feet,  to 
the  southwest  comer  of  a  brick  building  formerly  owned  by 
John  Dalton;  *  *  *  thence  east,  parallel  with  the 
south  line  of  said  lot  No.  12,  eighty-two  and  one-half  feet ; 
thence  south  to  the  south  line  of  said  lot ;  thence  west  on  the 
south  line  to  the  place  of  beginning ;  together  with  the  right 
of  way  across  lot  Xo.  11  of  said  original  plat  to  an  open 
cartway  within  five  rods  of  Main  street ;"  that  the  land  was 
subject  to  the  open  cartway,  which  was  seven  feet  wide,  ex- 
tending across  said  east  end,  as  an  easement  in  favor  of  all 
the  owners  of  lots  No.  11  and  No.  12 ;  that  she  intended  to 
sell,  and  supposed  she  was  selling,  to  said  Guy  C.  Johnson 
and  Buel  M.  Johnson  the  tract  of  land  above  described,  and< 
subject  to  the  easement  of  said  cartway,  and  she  supposed 
and  believed  that  they  understood  the  contract  of  sale  the 
same  as  she  did ;  that  the  said  Johnsons  supposed  they  were 
buying  of  this  defendant  the  tract  of  land  above  described, 
together  with  the  cartway  adjoining  it  on  the  east ;  that  she 
did  not  own  the  land  adjoining  her  said  land  on  the  east, 
and  that  the  minds  of  the  parties  never  met,  and  they  never 
agreed  to  the  same  thing ;  that  Euel  M.  Johnson,  being  an 
attorney,  drew  the  deed,  a  copy  of  which  is  set  forth  in 
plaintiff's  brief,  in  which  said  cartway  was  fixed  to  the  east 
of  the  east  line  of  her  said  land,  as  he  understood  the  con- 
tract not  to  be  upon  and  over  the  east  end  of  her  land,  as 
she  understood  the  contract  to  be ;  that  she  never  discovered 
said  mistake;  nor  that  the  deed  did  not  describe  the  land 
that  she  agreed  to  sell,  as  she  understood  the  contract,  until 
after  this  action  was  commenced ;  that  said  Johnsons  agreed 
to  pay  $6,000  for  said  land — $2,000  in  cash,  and  execute 
to  her  a  note  secured  by  a  mortgage  upon  said  premises  for 
$4,000 — and  that  certain  payments  had  been  made  on  said 
mortgage  indebtedness.  (Here  follows  a  statement  of  the 
dates  and  amounts  paid  on  said  mortgage.)  That  said 
Johnsons  took  immediate  possession  of  said  real  estate,  and 
Vol.  34—32 
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have  ever  since  received  the  rents  and  profits  thereof,  which 
were  $550  per  year;  that  they  have  paid  the  taxes  in  the 
sum  of  $25  per  year.  She  brings  said  note  and  mortgage 
into  court  for  cancelation  and  delivery  to  the  plaintiffs,  and 
hereby  offers  to  release  said  mortgage  from  record,  and 
asks  that  the  deed  be  canceled  and  annulled,  and  that  it  be 
adjudged  that  no  contract  was  ever  made  between  the  par- 
ties for  the  sale  and  purchase  of  said  real  estate,  and  that 
plaintiffs  be  charged  with  the  rents,  and  be  credited  with 
taxes,  repairs  and  insurance,  if  any  paid,  and  also  with  all 
moneys  they  have  paid  on  said  note  and  mortgage,  with  in- 
terest thereon  at  six  per  cent,  and  declare  the  same  to  be  a 
lien  upon  the  land  herein  described,  and  fix  a  time  in  which 
she  shall  pay  the  same  to  plaintiffs. 

Appellants  moved  to  strike  out  the  last  paragraph  of 
counterclaim,*  which  was  by  the  court  overruled.  Appel- 
lants thereupon  filed  a  demurrer  for  want  of  suflicient  facts 
to  each  paragraph  of  the  counterclaim,  which  demurrer  was 
overruled.  Appellants  answered  each  counterclaim  by  gen- 
eral denial,  the  cause  was  submitted  to  the  court  for  trial, 
and,  by  request  of  each  of  the  parties,'special  findings  of 
fact  were  found  by  the  court,  and,  in  so  far  as  they  are  ma- 
terial to  this  decision,  are  as  follows : 

''(2)  That  on  the  8th  day  of  September,  1890,  the  de- 
fendant Mary  S.  Sherwood  was  the  owner  in  fee  simple  of 
the  following  described  real  estate  in  Elkhart  county,  in  the 
State  of  Indiana,  to  wit:  Commencing  at  the  southwest 
comer  of  lot  No.  12  in  the  original  plat  of  the  town  (now 
city)  of  Elkhart,  as  the  same  is  designated  upon  the  original 
plat  of  said  town,  and  duly  recorded  in  the  recorder's  office 
of  said  county ;  and  running  thence  north,  with  the  east  line 
of  Main  street  of  said  town,  twenty-six  feet,  to  the  south- 
west corner  of  a  brick  building  owned  by  John  Dalton; 
thence  east,  parallel  with  the  south  line  of  said  lot  No.  12; 
thence  south  to  the  south  line  of  said  lot  No.  12;  thence 
west   along   the   south   line    of   said   lot    No,.    12    to    the 
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place  of  beginning;  together  with  the  right  of  way  across 
said  lot  No.  12  and  also  lot  No.  11  to  an  open  cattway 
within  five  rods  of  Main  street;  also  the  above  described 
tract  of  land  subject  to  said  open  cartway  which  extended 
across  its  east  end,  which  cartway  was  an  easement  ih  fyvor 
of  all  the  owners  of  said  lots  No.  11  and  No.  12. 

"(3)  That  for  several  days  prior  to  September  8,  1890, 
the  original  plaintijffs,  Guy  C.  Johnson  and  Rnel  M.  John- 
son, had  been  negotiating  with  the  defendant  Mary  S.  Sher- 
wood for  the  purchase  of  said  tract  of  land,  which  had  a 
frontage  of  twenty-six  feet  on  Main  street  and  a  depth  of 
eighty-two  and  one-half  feet  along  Pigeon  street;  that  said 
land  was  then  occupied  by  a  two  story  frame  building,  about 
twenty-five  feet  wide,  extending  from  Main  street  along 
Pigeon  street  seventy-five  and  one-half  feet ;  that  at  the  east 
line  of  said  land,  eighty-two  and  one-half  feet  east  of  Main 
street,  was  a  two-story  brick  building,  fronting  south  on 
Pigeon  street,  and  extending  north  along  the  east  line  of 
said  land  for  its  entire  length,  and  still  farther  to  the  north, 
which  two-story  brick  building  was  owned  by  another  per- 
son ;  that  between  the  east  end  of  the  building  on  said  land 
owned  by  Mary  S.  Sherwood  and  said  brick  building,  there 
was  an  open  and  visible  cartway  seven  feet  wide,  extending 
from  Pigeon  street  north  across  the  east  end  of  said  tract  of 
land  so  owned  by  said  Mary  S.  Sherwood,  and  also  across 
the  remainder  of  lot  No.  12,  and  also  across  lot  No.^  11,  ad- 
jacent thereto  on  the  north ;  that  said  cartway,  for  its  entire 
length  north  of  the  building  so  owned  by  the  said  Mary  S. 
Sherwood,  was  twelve  and  one-half  feet  wide;  that  said 
cartway  was  originally  twelve  and  one-half  feet  wide  for  its 
entire  length,  but  that  in  the  year  1874  the  then  owner  of 
the  land  above  described  as  owned  by  the  defendant  Mary 
S,  Sherwood  extended  his  two-story  frame  building  five  and 
one-half  feet  into  said  cartway,  leaving  it  but  seven  feet 
wide,  ill  which  condition  it  remained  frotn  that  time  until 
•April,  1903,  when  said  building  was  torn  away;  that  the 
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original  plaintiffs,  Guy  C.  Johnson  and  Ruel  M.  Johnson, 
during  the  time  they  were  negotiating  with  the  defendant 
Mary  S.  Sherwood  for  the  purchase  of  said  premises,  in- 
spected them,  and  saw  said  open  cartway  and  said  build- 
ings, and  knew  that  the  land  so  owned  by  the  said  Mary  S, 
Sherwood  only  extended  east  to  said  brick  building;  that 
they  saw  said  open  cartway,  and  knew  it  was  the  cartway 
mentioned  in  the  deed  which  Mary  S.  Sheirwood  afterwards 
executed  to  them ;  that  it  was  the  intention  of  the  said  Mary 
S.  Sherwood  to  sell  the  land  which  she  actually  owned,  sub- 
ject to  the  easement  of  said  cartway,  and  to  convey  to  the 
original  plaintiffs  the  right  to  use  the  said  cartway  along 
with  the  other  owners  of  said  lots  No.  11  and  No.  12 ;  that 
it  was  the  understanding  of  the  original  plaintiffs  that  they 
were  purchasing  of  the  defendant  Mary  S.  Sherwood  the 
land  which  she  actually  owned,  subject  to  the  said  cartway, 
together  with  the  privilege  of  using  said  cartway  along  with 
the  other  owners  of  said  lots  No.  11  and  No.  12. 

"(4)  That  on  the  8th  day  of  September,  1890,  the  par- 
ties came  to  an  agreement  in  regard  to  the  sale  and  purchase 
of  said  land,  which  agreement  was  that  said  Mary  S.'  Sher- 
wood, her  husband,  Bradford  D.  Sherwood,  joining,  should 
convey  by  warranty  deed  to  the  original  plaintiffs,  for  the 
sum  of  $6,000,  said  real  estate,  subject  to  said  cartway,  and 
with  the  privilege  of  using  said  cartway  along  with  the 
other  owners  of  said  lots  No.  11  and  No.  12;  that,  in  order 
to  carry  out  said  agreement,  the  deed  upon  which  the 
amended  complaint  is  based  and  the  note  and  mortgage  set 
up  in  the  amended  counterclaim  of  Mary  S.  Sherwood  were 
executed ;  that  the  original  plaintiff  Euel  M.  Johnson,  being 
a  lawyer,  offered  to  draw  up  the  papers,  which  offer  was  ac- 
cepted, and  he  did  draw  them  up ;  that  the  language  used  by 
him  did  not  express  their  real  intentions  and  agreement; 
that  all  the  parties  understood  the  meaning  of  the  language 
used,  but  were  all  mutually  mistaken  in  supposing  and  be- 
lieving that  that  language  correctly  described  the  premises 
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to  be  conveyed,  and  the  rights  of  the  parties  therein;  that 
said  deed  and  mortgage,  in  order  to  have  expressed  the  true 
contract  of  the  parties,  ought  to  have  conveyed  a  parcel  of 
land  twenty-six  feet  by  eighty-two  and  one-half  feet,  as  de- 
scribed in  said  deed ;  and  then  ought  to  have  added :  To- 
gether with  the  right  of  way  across  said  lot  No.  12  and  also 
lot  No.  11  of  an  open  cartway  within  five  rods  of  Main 
street;  also  subject  to  said  cartway  across  the  above-de- 
scribed tract' 

"(5)  That  it  was  the  intention  of  the  original  plain- 
tiffs to  execute  a  note  to  said  Mary  S.  Sherwood,  and  her 
intention  to  receive  a  note  that  would  enable  her  to  collect 
attorneys'  fees ;  that  there  was  no  mistake  in  drawing  said 
mortgage  in  regard  to  amount,  time  or  attorneys'  fees. 

"(6)  That  there  is  now  due  of  principal  and  interest 
on  said  note  and  mortgage  the  sum  of  $3,054,  and  that  a 
reasonable  fee  for  the  attorneys  of  said  Mary  S.  Sherwood 
is  $500,  making  a  total  of  $3,554." 

TJpon  such  findings  of  fact  the  court  announced  the  fol- 
lowing conclusions  of  law : 

"(1)  That  the  defendant  Mary  S.  Sherwood  is  entitled 
to  have  said  deed,  note  and  mortgage  reformed,  as  prayed 
by  her  in  her  amended  counterclaim,  and  that  she  is  entitled 
to  have  said  mortgage,  as  thus  reformed,  foreclosed,  as 
against  all  the  parties  to  this  action,  for  the  sum  of  $3,554, 
and  that  she  is  entitled  to  a  personal  judgment  for  said 
amount  against  the  personal  representatives,  respectively,  of 
said  Guy  C.  Johnson  and  Ruel  M.  Johnson,  the  original 
plaintiffs  herein,  to  be  wholly  collected  from  the  estate  of 
Kuel  M.  Johnson,  if  said  estate  shall  have  sufficient  assets 
wherewith  to  satisfy  the  same,  and,  if  not,  the  residue  to  be 
collected  from  the  estate  of  Guy  C.  Johnson;  that  the  sale 
on  said  foreclosure  shall  be  without  relief  from  valuation 
laws;  and  that  she  recover  her  costs.  (2)  That  the  plain- 
tiffs take  nothing  by  their  action." 

"To  which  conclusions  of  law  each  plaintiff  severally  at 
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the  time  separately  excepts  severally  to  each  conclusion  of 
law."  Thereupon  the  court  enters  judgment,  correcting 
and  reforming  the  deed  of  Mary  S.  Sherwood  to  the  John- 
sons by  "striking  therefrom  said  false  and  erroneous  de- 
scription, and  inserting  in  lieu  thereof  the  true  and  correct 
description,"  which  description  shows  the  lot  to  be  twenty- 
six  feet  north  and  south  and  eighty-two  and  one-half  feet 
east  and  west,  together  with  the  right  of  way  across  lots  No.' 
11  and  No.  12,  and  subject  to  an  open  cartway  across  the 
east  end  of  the  lot  so  conveyed ;  also  correcting  and  reform- 
ing the  mortgage  to  correspond  with  the  deed  as  corrected ; 
also  correcting  and  reforming  the  note  in  suit  by  striking 
therefrom  the  words  "if  suit  be  brought  on  this  note,  at  such 
rate  for  said  attorneys'  fees  as  shall  be  allowed  by  the 
court,"  written  with  a  pen  after  the  clause,  "and  payee's 
attorneys'  fees ;"  that  appellants  take  nothing  by  their  ac- 
tion, and  that  appellee  recover  by  way  of  foreclosure  upoti 
her  counterclaim,  and  upon  her  note  and  mortgage  therein 
described  as  above  reformed.  Also  judgment  foreclosing 
the  equity  of  redemption  of  all  the  appellants,  and  judgment 
for  sale  of  the  land,  and  that  the  proceeds  arising  from  such 
sale  be  applied,  first,  to  the  payment  of  costs ;  and,  second, 
to  the  payment  of  cross-complainant's  debt  in  the  sum  found 
due,  including  attorneys'  fees. 

Appellants  assign  as  error  in  this  court:  (1)  The  court 
erred  in  overruling  appellants'  motion  to  strike  out  the  third 
paragraph  of  counterclaim;  (2)  the  court  erred  in  overrul- 
ing appellants'  demurrer  to  the  second  paragraph  of  coun- 
terclaim; (3)  the  court  erred  in  overruling  appellants'  de- 
murrer to  the  third  paragraph  of  counterclaim;  (4)  the 
court  erred  in  overruling  appellants'  motion  to  modify  the 
sixth  finding  of  fact;  (5)  the  court  erred  in  each  of  its  con- 
clusions of  law;  (6)  the  court  erred  in  overruling  appel-' 
lants'  motion  to  set  aside  the  decree  of  foreclosure;  (7)  the 
court  erred  in  overruling  appellants'  motion  for  a  new  trial ; 
(8)  that  appellee's  second  and  third  paragraphs  of  cross- 
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complaint  do  not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  appellants,  nor  a  counterclaim  or  defense 
to  their  demand;  (9)  that  appellee's  second  paragraph  of 
counterclaim  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  appellants,  nor  a  counterclaim  or 
defense  to  their  demand;  (10)  appellee's  third  paragraph 
of  counterclaim  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  appellants,  nor  a  counterclaim  or 
defense  to  their  demand. 

This  being  a  term-time  appeal,  it  is  not  necessary  for  us 
to  consider  the  question  of  notice  to  the  parties  of  this  ap- 
peal. 

1.  We  will  consider  the  errors  here  presented  in  the 
order  of  their  assignment.  As  to  the  first  error  assigned, 
appellants  earnestly  insist  that  their  motion  to  strike  out 
the  third  paragraph  of  counterclaim  should  have  been  sus- 
tained, because  the  right  alleged  and  remedy  thereby  sought 
were  inconsistent  with  the  theory  of  the  second  paragraph. 
In  this  jurisdiction,  and,  in  fact,  in  many  of  the  States,  it 
is  held  that  absolutely  inconsistent  defenses  may  be  set  up, 
and  a  motion  to  strike  out,  or  a  motion  requiring  the  party 
to  elect  on  which  defense  he  will  stand,  will  be  imavailing. 
Our  civil  code  provides  that  a  "defendant  may  set  forth  in 
his  answer  as  many  grounds  of  defense,  counterclaim  and 
set-off,  whether  legal  or  equitable,  as  he  shall  have."  §350 
Bums  1901,  §347  R.  S.  1881. 

In  the  case  of  Ray  v.  Moore  (1900),  24  Ind.  App.  480, 
the  court,  in  speaking  of  inconsistent  defenses,  say :  "Each 
defense  must  be  set  up  in  a  separate  paragraph,  and  each 
paragraph  must  be  complete  in  itself.  [Citing  authorities.] 
Each  pleading  must  stand  on  its  own  ground.  The  admis- 
sions made  in  one  pleading  are  conclusive  as  to  that  plead- 
ing, but  can  not  be  used  as  evidence  in  issues  joined  in  other 
pleadings."  Citing  authorities.  The  doctrine  as  thus 
enunciated  in  the  case  of  Ray  v.  Moore,  supra,  is  well  sup- 
ported by  authority,  not  only  in  this  State,  but  by  the  deci- 
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sions  of  many  other  States.  We  cite  a  few  authorities  sup- 
porting the  proposition  above  stated.  Weston  v.  Lumley 
(1870),  33  Ind.  486;  Rarey  v.  Lee  (1896),  16  Ind.  App. 
121;  Societa,  etc.,  v.  Sulzer  (1893),  138  K.  Y.  468,  34  N. 
E.  193;  Barr  v.  Hack  (1877),  46  Iowa  308;  Oreen  v. 
Hughitt  School  Tp.  (1894),  5  S.  Dak.  452,  59  N.  W.  224; 
Siterv.  Jewett  (1867),  33  Cal.  92 ;  St.  Louis,  etc.,  R.  Co.  v. 
Whitley  (1890),  77  Tex.  126, 13  S.  W.  853 ;  Reed  v.  Reed 
(1885),  93  N.  C.  462.  In  our  opinion,  the  court  com- 
mitted no  error  in  overruling  the  motion. 

2.  The  decision  of  the  second  error  assigned,  relative  to 
the  court's  ruling  on  the  demurrer  to  the  second  paragraph 
of  answer  or  counterclaim,  must  also  be  against  appellants. 
While  we  do  not  commend  the  form  in  which  the  para- 
graphs of  counterclaim  are  pleaded,  yet,  governed  by  the 
rule  adhered  to  in  a  long  line  of  cases,  it- is  the  substantive 
facts  pleaded,  not  the  name  given  to  a  pleading  by  the 
pleader,  which  determines  the  nature  of  the  cause  of  action. 
Krise  v.  Wilson  (1903),  31  Ind.  App.  590.  In  the  case  at 
bar  the  appellee  designates  her  second  and  third  paragraphs 
as  answers  byway  of  counterclaim,  but  an  examination  of  the 
paragraphs  indicate  clearly  the  intention  of  the  pleader  to 
aver  facts  constituting  a  counterclaim  to  appellants'  action. 

3.  "A  pleading  can  not  perform  the  office  of  both  an  an- 
swer and  counterclaim."  Indiana,  etc.,  Assn.  v.  Crawley 
(1898),  151  Ind.  4tlS ;  Rucker  y.  Steelman  (1881),  73  Ind, 
396;  Huher  Mfg.  Co.  v.  Busey  (1896),  16  Ind.  App.  410; 
Reichert  v.  Krass  (1895),  13  Ind.  App.  348.  An  answer 
in  bar  of  an  action  is  insufficient  on  demurrer  if  it  falls 
short  of  such  purpose.  Breyfogle  v.  Stotsenhurg  (1897), 
148  Ind.  552;  DeKdlb  Nat.  Bank  v.  Nicely  (1900),  24 
Ind.  App.  147.  A  counterclaim  is  not  demurrable  if  it  fail 
to  respond  to  the  entire  complaint.  Stotsenhurg  v.  Fordice 
(1895),  142  Ind.  490.  Therefore,  the  rule  is,  when  the 
plea  states  facts  showing  a  liability  on  the  part  of  the  plain- 
tiff to  the  defendant,  disclosing  a  complete  right  of  action 
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in  his  favor  against  the  plaintiff,  growing  out  of  the  sub- 
ject-matter alleged  in  the  complaint,  it  will  be  treated  as  a 
counterclaim,  regardless  of  the  name  given  it  by  the 
pleader.  Wabashj  etc..  Union  v.  James  (1893),  8  Ind. 
App.  449;  Johnson  v.  Tyler  (1890),  1  Ind.  App.  387; 
Indiana,  etc.,  Assn.  v.  Crawley  (1898),  151  Ind.  413. 
The  second  paragraph  of  appellee's  pleading,  styled  by 
the  pleader  an  answer,  demands  affirmative  relief,  and 
avers  facts  arising  out  of  and  connected  with  plaintiffs'  cause 
of  action,  and  is,  properly  speaking,  a  counterclaim,  and  will 
be  considered,  for  the  purposes  of  this  opinion,  as  her  first 
paragraph.    Jones  v.  Hathaway  (1881),  77  Ind.  14. 

The  object  of  this  paragraph  is  to  reform  and  correct  the 
deed  from  appellee  to  appellants'  decedents  for  the  real  es- 
tate mentioned  in  appellants'  complaint,  and  also  to  reform 
and  correct  a  mortgage  and  note  given  by  appellants*  de- 
cedents to  this  appellee  on  the  real  estate  sought  to  be  con- 
veyed, which  mortgage  was  given  to  secure  the  balance  of 
xmpaid  purchase  money,  as  evidenced  by  the  note  described 
in  the  mortgage.  The  grounds  for  the  reformation  of  the 
deed  and  mortgage  are  based  upon  mutual  mistake  of  the 
parties  and  the  scrivener  who  wrote  the  deed  and  mortgage, 
in  describing  a  cartway  or  easement  over  and  across  the  east 
end  of  the  real  estate  conveyed,  as  being  east  of,  and  not 
over  and  across,  the  real  estate,  as  they  intended  and  agreed 
it  should  be.  The  appellants  insist  that  the  pleading  does 
not  "point  out  with  clearness  wherein  there  was  a  mistake," 
and  for  this  reason  the  pleading  is  demurrable. 

4.  It  has  been  held  by  this  court  that  "three  things  are 
necessary  in  a  bill  to  reform  a  written  instrument.  It  must 
appear  (1)  that  there  was  a  mutual  mistake;  (2)  the  agree- 
ment actually  made;  and  (3)  that  which  the  parties  in- 
tended to  make."  Phenix  Ins.  Co.  v.  Rogers  (1894),  11 
Ind.  App.  72.  The  rule  as  stated  by  the  Supreme  Court  in 
the  case  of  the  Citizens  Nat.  Bank  v.  Judy  (1896),  146  Ind. 
322,  341,  is:     "That  in  an  action  to  reform  a  written  in- 
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strument  the  plaintiff  must  set  forth  the  terms  of  the  orig- 
inal agreement,  and  also  the  agreement  as  reduced  to  writ- 
ing, and  point  out  with  clearness  wherein  there  was  a  mis- 
take." 

5.  In  our  opinion,  testing  the  pleading  now  under  con- 
sideration,  not  by  singling  out  certain  specific  allegations, 
but  by  a  due  consideration  of  all  the  substantive  facts 
averred,  it  plainly  and  positively  appears  that  appellee  and 
appellants'  decedents  were  fully  and  equally  acquainted 
with  the  location,  amount  and  title  of  the  real  estate  bought 
and  sold,  and  that  there  was  an  easement  or  cartway  over 
the  east  end  thereof.  It  is  averred  that  "it  was  agreed  by 
and  between  them  that  she  should  convey  to  the  original 
plaintiiFs  said  land,  subject  to  said  easement."  The  clauses 
"subject  to  a  mortgage,"  or  "subject  to  taxes,"  or  "subject 
to  an  easement,"  are  terms  so  well  understood,  when  used 
in  connection  with  the  conveyance  of  land,  as  to  be  equiva- 
lent to  an  averment  that  it  was  mutually  agreed  that  the 
deed  should  contain  a  clause  describing  the  reservation.  It 
is  averred  that  the  agreement,  as  reduced  to  writing,  located 
the  easement  on  property  not  owned  by  appellee,  and  across 
land  at  a  point  covered  by  a  two-story  brick  building,  when, 
if  the  deed  had  described  the  location  of  the  easement  cor- 
rectly and  according  to  the  agreement  of  the  parties,  the 
reservation  of  the  easement  in  the  deed  would  have  been 
across  the  east  end  of  the  land  conveyed.  In  our  opinion, 
it  fully  appears  from  the  allegations  of  the  pleading  that  the 
deed  was  drawn  with  the  intention  of  carrying  out  the  agree- 
ment of  the  parties  previously  entered  into,  and  was  ex- 
ecuted under  the  misapprehension  that  it  really  embodied 
the  agreement,  whereas,  by  mistake  or  inadvertence  of  the 
scrivener,  it  did  not  state  the  agreement  of  the  parties,  and 
is  therefore  such  a  mistake  as  equity  will  correct  by  reform- 
ing the  deed.  Adams  v.  Wheeler  (1890),  122  Ind.  251; 
Keister  v.  Myers  (1888),  115  Ind.  312;  Trusdell  v.  Leh- 
man (1890),  47  N,  J.  Eq.  218,  20  Atl  391  j  Citmns  Nat. 
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Bank  v.  Judy,  supra,  and  cases  cited.  All  that  has  been 
said  with  reference  to  the  reformation  of  the  deed  applies 
with  equal  force  to  the  mortgage. 

6.  The  reformation  of  the  deed,  mortgage  and  note  be- 
ing incidental  to  the  foreclosure  of  the  mortgage  and  collec- 
tion of  the  debt,  no  demand  was  necessary  before  filing  the 
counterclaim.  Citizens  Nat  Bank  v.  Judy,  supra;  Walls 
V.  State,  ex  rel.  (1895),  140  Ind.  16;  Sparta  School  Tp.  v. 
Mendell  (1894),  138  Ind.  188. 

7.  In  a  former  appeal  of  this  case  to  this  court  {Sher- 
wood V.  Johnson  (1902),  28  Ind.  App.  277)  it  was  an- 
nounced by  Henley,  J.,  as  "settled  law  that  a  deed  may  be 
reformed,  although  both  parties  intended  that  the  descrip- 
tion of  the  land  should  be  expressed  in  the  words  actually 
used,  if  both  parties  understood  the  boundaries  to  describe  a 
smaller  parcel  identified  by  them  than  was,  in  fact,  identi- 
fied by  the  description  used."  And  in  support  of  the  coim- 
terclaim  he  said:  "This  counterclaim  stated  a  cause  of 
action  against  appellees,  and  if  the  court  had  found  the  nec- 
essary facts,  from  the  evidence  adduced,  to  sustain  its  ma- 
terial averments,  the  finding  would  not  be  disturbed." 
Quoting  the  syllabus  in  the  case  of  Oobde  v.  Riley  (1891), 
153  Mass.  585 :  "A  deed  may  be  reformed,  although  both 
parties  intended  that  it  should  be  expressed  in  the  words 
used,  if  both  parties  understood  the  boundaries  to  describe 
a  smaller  parcel  identified  by  them  than  was  described  in 
fact."  And,  as  supporting  the  same  doctrine,  we  cite  the 
cases  of  Hunt  v.  Rousmaniere  (1828),  1  Pet.  1,  7  L.  Ed. 
27;  Bom  v.  Schrenkeisen  (1888),  110  K  Y.  55,  17  X.  E. 
339;  Waldenv.  Skinner  (1879),  101  U.  S.  577,  25  L.  Ed. 
963. 

8.  The  averments  of  this  paragraph  relative  to  the  refor- 
mation of  the  note  are  sufficient,  as  we  think,  to  charge  the 
scrivener  who  prepared  the  note  with  deception  and  fraud 
on  the  appellee,  to  which  deception  and  fraud  equity  will 
extend  its  interference,  and  reform  and  correct  the  instru- 
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ment.  In  Fetter,  Equity,  p.  130,  note  82,  the  following 
apt  language  is  used,  which  is  truly  applicable  here: 
"Fraud,  in  the  contemplation  of  equity,  may  be  said  to  in- 
clude properly  all  acts,  omissions  or  concealment  which  in- 
volve a  breach  of  equitable  duty,  trust  or  confidence  justly 
reposed,  and  are  injurious  to  another ;  or  by  which  an  undue 
and  unconscientious  advantage  is  taken  of  another/^  On 
this  subject  our  own  Supreme  Court,  in  the  case  of  the  Citi- 
zens Nat  Bank  v.  Judy,  supra,  say  at  page  340 :  "Equity 
will  reform  a  written  contract  between  the  parties  whenever, 
through  mutual  mistake,  or  mistake  of  one  of  the  parties  ac- 
companied by  the  fraud  of  the  other,  it  does  not,  as  reduced 
to  writing,  correctly  express  the  agreement  of  the  parties." 
Citing  authorities. 

The  third  assignment  of  error  is  not  discussed  by  appel- 
lants, and  the  same  is  thereby  waived.  But  in  any  event  it 
clearly  appears  from  the  record  in  this  case  that  all  of  the 
rights  of  counterclaimant  as  found  by  the  court  are  based 
upon  her  first  paragraph,  and  any  ruling  of  the  court  below 
on  the  third  paragraph  of  answer,  or,  rather,  second  para- 
graph of  counterclaim,  was  in  nowise  detrimental  to  ap- 
pellants. If  the  ruling  was  harmless,  appellants  have  no 
ground  for  complaint.  Insurance  Co.  of  North  America  v. 
Hegewald  (1904),  161  Ind.  631 ;  Norton-Reed  Stone  Co.  v. 
Steele  (1903),  32  Ind.  App.  48. 

As  to  the  fourth  assignment  of  error,  appellants  contend 
"that  the  note  and  mortgage  as  set  up  by  appellee  show  that 
no  attorneys'  fees  can  be  collected  thereon,  and  the  findings 
of  the  court  do  not  show  that  any  mistake  therein  was  made 
which  can  be  corrected  by  the  court."  And  therefore  the 
sixth  finding  of  fact  should  have  been  modified  "by  striking 
out  the  following,  'and  that  a  reasonable  fee  for  the  attor- 
neys of  said  Mary  S.  Sherwood  is  $500,'  and  in  lieu  thereof 
insert  'that  the  defendant  is  not  entitled  to  recover  attor- 
neys' fees  on  the  note  and  mortgage  set  forth  in  her  said 
counterclaim,' "     The  averments  in  the  first  paragraph  of 
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appellee's  counterclaim  fully  authorized  the  court,  had  the 
evidence  justified  it,  in  finding  facts  sufficient  to  warrant  a 
reformation  of  the  note  and  mortgage,  so  that  the  same 
would  have  legally  called  for  attorney's  fees.  Therefore, 
upon  the  pleadings,  the  court  correctly  overruled  the  motion. 
The  evidence  is  not  in  the  record,  and  in  its  absence  we  pre- 
sume it  justified  the  finding. 

9.  By  the  fifth  error  assigned,  appellants  assail  the  con- 
clusions of  law  as  stated  by  the  court  on  its  finding  of  facts. 
The  facts  as  found  by  the  court,  and  heretofore  set  out  in 
this  opinion,  are  practically  the  same  as  averred  in  the  first 
paragraph  of  counterclaim  with  reference  to  the  deed  and 
mortgage.  Therefore,  what  was  said  in  support  of  the  coun- 
terclaim in  that  regard  is  applicable  here,  as  errors  based 
upon  conclusions  of  law  present  the  same  questions  on  the 
special  finding  of  facts  as  did  the  demurrer  to  the  counter- 
claim. Indiana  &  Ohio  Live  Stock  Ins.  Co.  v.  Bender 
(1904),  32  Ind.  App.  287. 

10.  The  theory  of  the  counterclaim,  and  upon  which 
appellee  sought  to  reform  and  correct  the  note  by  striking 
out  the  condition  relative  to  attorneys'  fees,  was  upon  the 
ground  of  fraud  and  deceit  on  the  part  of  the  draftsman  of 
the  note ;  and  upon  that  theory  she  was  bound  to  recover,  if 
at  all.  The  special  finding  of  facts  fails  to  disclose  such 
fraud  and  deception  as  averred,  and  therefore  the  conclu- 
sion of  law  that  appellee  was  entitled  to  have  the  note  re- 
formed was  erroneous,  and  could  not  be  the  basis  for  a 
judgment  for  attorneys'  fees.  Having  held  the  counter- 
claim sufficient,  the  error  here  assigned  is  not  well  taken  as 
affecting  the  deed  and  mortgage,  but  as  to  the  note  it  is.  Is 
this  error  sufficient  to  reverse  the  judgment  ?  Is  the  error 
of  such  a  character  as  to  injure  the  appellants  ?  We  think 
not  It  has  been  held  that  a  special  finding  is  not  insuffi- 
cient when  it  refers  to  a  bond  or  mortgage  as  being  "the 
same  mentioned  and  set  out  in  a  complaint,"  "on  the 
ground  that  to  hold  otherwise  would  be  to  require  a  need- 
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less  encumbrance  of  the  record."  Miller  v.  Wayne,  etc.. 
Loan  Assn.  (1904),  32  Ind.  App.  480. 

In  the  case  at  bar,  as  part  of  the  fourth  finding,  we  have 
the  following :  "That,  in  order  to  carry  out  said  agreement, 
the  deed  upon  which  the  amended  complaint  is  based,  and 
the  note  and  mortgage  set  up  in  the  amended  counterclaim 
of  Mary  S.  Sherwood,  wer'e  executed."  Turning  to  the 
mortgage  as  set  forth  in  the  amended  counterclaim,  we 
find  this  provision:  "And  the  mortgagors  expressly  agree 
to  pay  the  sum  of  money  above  secured  and  all  of  mort- 
gagee's attorneys'  fees  without  relief  from  valuation  or  ap- 
praisement laws."  In  the  fifth  finding:  "That  there  was 
no  mistake  in  drawing  said  mortgage,  in  regard  to  amount, 
time  or  attorneys'  fees."  Finding  number  six:  "That 
there  is  now  due  of  principal  and  interest  on  said  note  and 
mortgage  the  sum  of  $3,054,  and  that  a  reasonable  attor- 
neys' fee  for  the  attorneys  of  said  Mary  S.  Sherwood  is 
$600,  making  a  total  of  $3,554."  Under  these  facts,  the 
conclusion  of  law  as  to  attorneys'  fees  may  be  sustained. 
The  finding  of  facts  sustaining  appellee's  counterclaim  was 
a  complete  defense  to  appellants'  cause  of  action,  and  there- 
fore the  conclusion  of  law  that  appellants  take  nothing  by 
their  action  was  correct.  If  we  are  correct  in  the  above 
conclusions,  the  court  did  not  err  in  overruling  appellants' 
motion  to  set  aside  the  judgment  of  foreclosure. 

Appellants  assign  six  reasons  why  a  new  trial  should  be 
granted:  "(1)  The  court  erred  in  admitting  certain  evi- 
dence ;  (2)  that  the  court  erred  in  overruling  the  plaintiffs' 
motion  to  modify  and  change  its  finding  of  fact;  (3)  that 
the  court  erred  in  overruling  plaintiffs'  motion  to  strike  out 
and  reject  the  third  answer  and  counterclaim  filed  herein ; 
(4)  for  error  in  the  assessment  of  the  amount  of  recovery 
because  the  amount  is  too  large ;  (5)  that  the  decision  is  not 
sustained  by  suflicient  evidence;  (6)  that  the  decision  is 
contrary  to  law."  Appellants  waived  the  first  and  fifth 
reasons.     All  the  other  reasons  have  been  fully  discussed 
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and  decided  adversely  to  appellant.  The  eighth,  ninth  and 
tenth  errors  assigned  were  decided  against  appellants  when 
we  held  the  first  paragraph  of  appellee's  counterclaim  suffi- 
cient to  withstand  a  demurrer.  Louisville,  etc.,  R.  Co.  v. 
Ader  (1887),  110  Ind.  376  j  Buchanan  v.  Lee  (1879),  69 
Ind.  117. 

Finding  no  error  in  the  record  authorizing  us  to  reverse 
the  judgment,  the  same  is  affirmed. 


Union  Tbaction  Company  of  Indiana  v.  Siceloff. 

[No.  4,952.     Filed  November  15,  1904.     Rehearing  denied  January  27, 

1905.] 

1.  Trial. — Motion  to  Make  More  Specific, — Where  the  complaint 
charges  that  plaintiif  was  thrown  on  a  brick  pavement  with  such 
force  that  he  was  unconscious  for  six  hours ;  that  his  head  struck  on 
the  back  and  cut  the  skin  open ;  that  the  muscles  of  his  back  were 
sprained  and  disarranged,  and  that  they  became  stiff  and  sore,  and 
he  is  unable  to  do  any  work;  that  his  elbows  struck,  cutting  them 
to  the  bone  and  tearing  the  flesh  away ;  that  plaintiff  was  confined  to 
his  bed  for  five  weeks,  and  is  rendered  a  permanent  cripple,  and  never 
will  be  able  to  work  like  he  did  before ;  and  that  since  said  injuries 
he  has  been  unable  to  work,  and  will  be  a  permanent  cripple,  it  is 
not  reversible  error  to  overrule  a  motion  to  make  more  specific  as  to 
the  injuries  received.  Tipton  Light,  etc.,  Co,  v.  "Newcomer,  156  Ind. 
348,  distinguished,     p.  512. 

2.  Pleading. — Complaint, — "Negligence, — Where  a  complaint  in  an 
action  by  a  passenger  against  a  carrier  charged  that  the  conductor 
stood  on  the  rear  platform  of  the  car,  and  could  have  seen,  and  did  see 
the  position  of  the  passengers  at  all  times,  and  that  as  plaintiff  was 
stepping  from  the  lower  step  off  the  car,  the  conductor  negligently 
signaled  for  the  car  to  start,  which  it  did,  with  a  violent  jerk,  inflict- 
ing the  injuries  complained  of,  such  complaint  is  sufficient  as  to  the 
charge  of  negligence,  since  it  is  the  duty  of  the  conductor  to  know 
whether  passengers  have  alighted  before  he  starts  the  car.    p.  513. 

8.  Carrterb. — Passenger, — Stepping  from  Car  in  Motion, — Contribu- 
tory Negligence, — Whether  a  car  from  which  plaintiff  alighted  had 
stopped  at  a  street  crossing  for  passengers  to  alight  and  the  car 
started  before  he  had  alighted,  or  whether  such  passenger  stepped  off 
after  the  car  had  crossed  the  street  and  was  under  headway,  was  a 
question  for  the  jury.    p.  514. 

Prom  Tipton  Circuit  Court;  James  F,  Elliott,  Judge. 
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Action  by  William  P.  SicelofF  against  the  Union  Trac- 
tion Company  of  Indiana.  From  a  judgment  on  a  verdict 
for  $1,200^  defendant  appeals.    Affirmed. 

J.  A.  Van  Osdol,  W.  A.  Kittinger  and  Colemani&  Carter, 
for  appellant. 

H.  C,  Austin,  Alfred  Ellison  and  W.  8.  Ellis,  for  ap- 
pellee. 

Robinson,  J. — 1.  Suit  by  appellee  for  damages  for  a 
personal  injury.  There  was  no  reversible  error  in  overrul- 
ing appellant's  motion  to  make  the  complaint  more  specific 
in  its  averments  as  to  the  nature  and  extent-  of  the  injuries 
claimed  to  be  permanent.  Upon  this  question  the  aver- 
ments  are  that  appellee  "was  thrown  with  such  force  to  said 
brick  pavement  that  he  was  rendered  unconscious  for  a  pe- 
riod of  about  six  hours;  that  his  head  hit  said  pavement 
with  great  force,  and  the  skin  on  the  back  thereof  was  cut 
open ;  that  he  fell  upon  his  back  with  such  great  force  that 
the  muscles  thereof  were  strained  and  disarranged,  and 
have  since  become  stiff  and  sore,  and  the  plaintiff  is  unable 
to  do  manual  labor  of  any  kind;  that  in  falling  he  also 
struck  his  elbows  on  said  pavement,  and  the  flesh  was 
thereby  torn  away,  and  the  bones  at  the  elbow  joints  were 
exposed  to  view ;  that  the  plaintiff  was  compelled  to  and  did 
keep  his  bed  for  a  period  of  five  weeks  on  accoimt  of  said 
injuries,  and  was  then  and  there  and  thereby  rendered  a 
permanent  cripple,  and  is  not  now  nor  never  will  be  able  to 
do  and  perform  the  manual  labor  that  he  was  able  to  do  and 
perform  [before]  receiving  the  injury  herein  complained 
of."  After  stating  what  appellee  was  earning  at  manual 
labor  before  the  injury,  it  is  averred,  *'but  that  since  said 
time  has  not  been  able  to  do  any  manual  labor  of  any  kind, 
and  has  been  permanently  disabled  and  crippled  by  said 
injury." 

The  complaint  sufficiently  describes  the  injuries  appellee 
claims  he  received.     These  injuries  he  avers  rendered  him 
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a  permanent  cripple.  Whether  they  did  or  not  must  be  de- 
termined from  the  evidence.  If  the  injuries  described  per- 
manently disabled  appellee^  the  jury  could  take  that  fact 
into  consideration  in  determining  the  amount  of  damages, 
and  this  would  be  true  whether  he  averred  that  the  injuries 
received  were  permanent,  or  did  not  aver  it.  No  question  is 
here  presented  of  an  attempt  to  prove  injuries  different 
from  those  averred.  More  specific  averments  as  to  the  in- 
juries received  were  certainly  not  essential  to  advise  appel- 
lant of  the  cause  of  action  it  was  called  upon  to  defend. 
We  fail  to  see  that  denying  the  motion  was  in  any  way 
prejudicial  to  appellant's  rights.  See  Ohioj  etc.,  R.  Co.  v. 
Selhy  (1874),  47  Ind.  471,  497,  17  Am.  Rep.  719;  Town 
of  ElTchwrt  v.  Bitter  (1879),  66  Ind.  136 ;  Ohio,  etc.,  R.  Co. 
V.  Cosby  (1886),  107  Ind.  32;  Heltonville  Mfg.  Co.  v. 
Fields  (1894),  138  Ind.  58;  Indiana  Stone  Co.  v.  Stewart 
(1893),  7  Ind.  Appi  663;  American  Fire  Ins.  Co.  v.  Sisk 
(1894),  9  Ind.  App.  305.  In  Tipton  Light,  etc.,  Co.  v. 
Newcomer  (1901),  156  Ind.  348,  cited  by  counsel,  it  was 
the  averment  as  to  the  alleged  negligence  that  was  held  in- 
sufficient against  a  motion  to  make  more  specific. 

2.  The  complaint  is  not  open  to  the  objection  that  it 
fails  to  charge  negligence.  It  is  averred  that  the  car  had 
stopped  at  a  regular  stopping  place,  and  appellee  and  other 
passengers  began  to  leave  the  car  by  the  rear  platform ;  that 
the  "conductor  stood  on  the  rear  platform  of  said  car,  and 
could  have  seen,  and  did  see,  the  position  of  said  passengers 
at  all  times  from  the  time  they  left  their  seats  in  the  car 
until  they  stepped  off  of  the  steps  thereof;"  that  as  appellee 
was  in  the  act  of  stepping  from  the  lowest  car  step  to  the 
street  the  car  was  suddenly  started  with  a  violent  jerk ;  that 
the  conductor  could  have  seen  the  position  appellee  was  in 
at  the  time,  ^1)ut  did  then  and  there,  without  regard  to  the 
dangerous  position  in  which  plaintiff  was  placed,  negli- 
gently signal  or  permit  said  car  to  be  started,  and  cause 
Vol.  34—33 
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plaintiff  to  be  hurled"  _to  the  ground.  Whether  or  not  the 
conductor  saw  the  perilous  position  of  appellee  when  he 
caused  the  car  to  start,  it  was  his  duty,  being  in  chai^  of 
the  car,  and  the  car  having  stopped  to  permit  appellee  and 
other  passengers  to  alight,  to  ascertain  and  know  whether 
f  the  pasengers  had  alighted  before  he  started  the  car.  See 
Terre  Haute,  etc.,  R.  Co.  v.  Buck  (1884),  96  Ind.  346,  49 
Ana.  Rep.  168 ;  Anderson  v.  Citizens  St.  B.  Co.  (1896),  12 
Ind.  App.  194;  Citizens  8t.  B.  Co.  v.  Hoffhauer  (1900),  23 
Ind.  App.  614. 

3.  The  remaining  question  argued  is  that  the  evidence 
shows  appellee  was  guilty  of  negligence  contributing  to  his 
injury ;  that  it  shows  that  he  went  upon  the  steps  of  the  car 
when  in  motion  and  running  with  increasing  speed,  and 
deliberately  stepped  off.  Whether  the  car  had  stopped  at 
the  street  crossing,  and  while  appellee  was  attempting  to 
alight  from  the  car,  and  before  he  had  alighted,  the  car  was 
started,  or  whether  the  car  was  running  rapidly,  after  it  had 
crossed  the  street  crossing  before  appellee  attempted  to 
alight,  were  questions  for  the  jury  to  determine  from  the 
evidence ;  and  from  a  careful  consideration  of  the  evidence 
it  is  clear  that  we  can  not  disturb  the  jury's  conclusion 
without  weighing  the  evidence.  The  record  discloses  some 
evidence  to  support  the  verdict. 

Judgment  affirmed. 


Doyle  &  Co.  et  al.  v.  Hawkins. 

[No.  4,863.     Filed  January  31,  1905.] 

1.  Pleading. — Complaint. — Knowledge  of  Defect. — ^Where  the  com- 
plaint alleges  that  plaintiff  "had  no  knowledge  whatever  of  said 
defects,  cracks,  or  the  old  and  worn-ont  condition  of  said  swivel," 
actual  and  constructive  knowledge  are  both  negatived,  and  a  demurrer 
for  such  reason  should  be  overruled,    p.  516. 

8.  Tbial. — Instructions, — Purpose, — The  purpose  of  instructions  to 
the  jury  is  to  make  plain  its  duty  with  reference  to  the  cau&e  on  trial. 
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and  such  'instructions  should  be  confined  to  the  cause  stated  in  the 
pleadings,    p.  516. 

3.  Triai.. — ln%irMLcixon  Not  Applicable  to  Cause  of  Action. — Where 
the  evidence  is  unsatisfactory,  the  giving  of  an  instruction  having  no 
relation  to  the  issue  constitutes  reversible  error,    p.  517. 

4.  Same. — Instruction. — Defective  Machinery, — Where  the  cause  of 
action  is  ba&ed  upon  negligence  of  the  master  in  furnishing  the 
servant  with  a  defective  swivel  with  which  to  work,  an  instruction 
asked  by  the  defendants  that  "if  the  plaintifiTs  injuries  were  caused 
by  reason  of  the  swivel  breaking  where  it  was  welded,  and  neither  of 
the  defendants  knew  of  any  defect  in  said  weld,  and  said  defects 
could  not  be  detected  by  an  ordinary,  careful  inspection,  then  the 
plaintiff  can  not  recover  in  this  suit "  should  have  been  given,    p.  517. 

From  Lawrence  Circuit  Court ;  James  B.  Wikon,  Judge. 

Action  by  Everett  Hawkins  against  Greorge  A.  Doyle  & 
Co.  and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

Duncan  &  Batman,  for  appellants. 
McHenry  Owen,  for  appellee. 

EoBY,  J. — Complaint  by  appellee  in  one  paragraph ;  ap- 
pellants' demurrer  thereto  was  overruled.  Answer  in  gen- 
eral denial,  and  verdict  for  $1,200,  accompanied  by  answers 
to  interrogatories.  Motions  by  appellants  for  judgment  on 
the  interrogatories  and  their  answers  notwithstanding  the 
general  verdict,  and  for  a  new  trial,  were  overruled,  and 
judgment  was  rendered  upon  the  verdict. 

It  is  averred  in  the  complaint  that  the  defendants,  Alex- 
ander Doyle,  as  surviving  partner  of  the  firm  of  George 
Doyle  &  Co.,  and  Calhan,  acting  as  general  superintendent, 
owned  and  operated  a  stone  quarry  in  Lawrence  county; 
that  William  Benzel  was  foreman  in  said  quarry,  and  was 
authorized  to  give  orders,  and  that  it  was  appellee's  duty 
to  obey  his  orders ;  that  plaintiff,  in  accordance  with  orders 
given  him  by  said  Benzel,  was  engaged  in  attaching  a  car 
weighing  700  pounds  to  a  carrier  which  was  arranged  to 
run  along  a  wire  cable  one  and  one-half  inches  in  diameter 
and  420  feet  long,  the  same  being  suspended  about  ten  feet 
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above  the  ground ;  that,  while  in  the  car  with  the  foreman, 
said  foreman  ordered  and  directed  that  the  cable  be  tight- 
ened/ which  was  done  by  turning  a  swivel  attached  to  the 
end  thereof;  that  said  swivel  was  old,  worn  and  defective, 
in  that  it  was  cracked  and  almost  broken  apart,  and  was 
wholly  unsuitable  and  unsafe  to  support  said  cable  above 
said  car ;  that  defendants  were  negligent  in  failing  to  fur- 
nish  dnd  maintain  a  swivel  that  was  reasonably  safe  for  the 
purpose  of  tightening  said  cable,  and  negligently  permitted 
the  use  of  said  swivel,  and  by  reason  of  such  defects  and 
negligence  said  swivel  then  and  there  broke  where  cracked 
and  defective,  as  aforesaid,  and  therieupon  said  cable  fell 
suddenly  with  great  force,  breaking  plaintiff's  leg  and  in- 
flicting other  injuries;  that  defendants  could  have  known 
by  an  inspection  of  said  swivel  that  it  was  old,  worn, 
cracked  and  defective;  that  plaintiff  had  no  knowledge  of 
said  defects,  or  of  the  old,  worn  condition  of  said  swivel, 
but  relied  upon  defendants  to  furnish  safe  and  suitable  ap- 
pliances, and  that  his  injuries  were  the  result  of  defendants' 
negligence  as  set  forth.  It  is  objected  to  the  complaint  that 
the  negligence  counted  upon  is  shown  to  have  been  that  of 
a  fellow  servant.  The  duty  to  uge  reasonable  care  to  fur- 
nish safe  appliances  is  the  master's  duty. 

1.  It  sufficiently  appears  from  the  complaint  that  the 
defendant  was  ignorant  of  the  defect  on  account  of  which  he 
was  injured ;  "that  he  had  no  knowledge  whatever  of  said 
defects,  cracks  or  the  old  and  worn  condition  of  said 
swivel."  The  general  allegation  of  lack  of  knowledge  by 
the  plaintiff  includes  constructive  as  well  as  actual  notice. 
New  Kentucky  Coal  Co.  v.  Alhcrni  (1895),  12  Ind.  App. 
497;  Chicago,  etc.,  R.  Co.  v.  Tackett  (1904),  33  Ind.  App. 
379. 

2.  A  number  of  reasons  for  a  new  trial  were  stated  in 
the  motion.  A  considerable  number  of  the  instructions 
given  are  defective.  The  purpose  of  instructions  to  the 
jury  is  to  make  its  duty  plain.    The  statement  of  legal  prop- 
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oeitions,  no  matter  how  nearly  correct  in  the  abstract,  if  they 
are  not  pertinent  to  the  isaue,  tends  to  defeat  the  end  to  be 
accomplished. 

The  fourth  instruction  given  at  appellee's  request  relates 
wholly  to  the  duty  of  the  master  in  furnishing  the  servant 
a  safe  place  at  which  to  work.  The  negligence  charged  was 
in  furnishing  a  defective  appliance.  It  is  not  every  refer- 
ence to  the  duty  of  furnishing  a  safe  place,  made  in  an  in- 
struction given  in  a  case  involving  only  the  furnishing  of 
safe  appliances,  that  will  be  ground  for  reversal.  The  sub- 
jects being  so  closely  related,  the  measure  of  duty  is  similar. 
Terre  Haute  Electric  Co.  v.  Kiely  (1905),  35  Ind. 
App.  — . 

3.  Where  the  evidence  is  of  an  unsatisfactory  character, 
the  giving  of  a  separate  instruction  relative  to  Ae  duty  of 
the  master  in  furnishing  a  safe  place,  and  having  no  rela- 
tion to  the  issue,  constitutes  reversible  error.  Bomona 
Oolitic  Stone  Co.  v.  Phillips  (1894),  11  Ind.  App.  118, 
137. 

4.  It  was  averred  in  the  complaint  that  the  swivel  was 
defective,  in  that  it  was  cracked  and  almost  broken  apart, 
and  that  appellants  could  have  known  of  such  defect  by  an 
inspection  of  said  swivel.  Appellants'  contention  at  the 
trial  was  that  the  defect,  the  existence  of  which  was  not 
controverted,  was  one  which  they  could  not  discover  by  in- 
spection; that  they  did  inspect  the  swivel,  and  that  such 
defect  was  not  known.  The  swivel  which  broke  was  made 
of  one  and  one-half  inch  iron.  The  cause  of  its  breaking 
was  that  in  welding  it  the  inside  had  failed  to  unite.  There 
was  evidence  to  the  effect  that  the  outside  had  done  so,  and 
was  smooth  and  perfect. 

The  twelfth  instruction  requested  by  appellants  was  re- 
fused. It  was  in  terms  as  follows :  "If  the  plaintiff's  in- 
juries were  caused  by  reason  of  the 'swivel  breaking  where  it 
was  welded,  and  neither  of  the  defendants  knew  of  any 
defect  in  said  weld,  and  said  defects  could  not  be  detected 
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by  an  ordinary,  careful  inspection,  then  the  plaintiff  can 
not  recover  in  this  suit,  and  you  should  find  for  the  de- 
fendants." A  controlling  proposition,  which  it  devolved 
upon  appellee  to  establish,  was  that  the  appellants  either 
actually  knew  of  the  defect,  or  would  have  known  of  it  if 
they  had  made  a  proper  use  of  the  means  of  information 
which  they  possessed ;  and,  the  failure  to  inspect  being  the 
breach  of  duty  specifically  relied  upon,  it  also  devolved 
upon  him  to  show  that  the  defective  condition  which  pro- 
duced the  injury  would  have  been  discovered  by  such  an 
examination  as,  under  the  law  and  circumstances  of  the 
case,  it  was  their  duty  to  make.  Pittsburgh,  etc.,  B.  Co.  v. 
Adams  (1886),  105  Ind.  151;  Lake  Shore,  etc.,  B.  Co.  v. 
McCormicJe  (1881),  74  Ind.  440. 

The  appellee  has  not  called  attention  to  any  instruction 
given  which  in  terms  or  substance  is  identical.  He  asserts 
that  the  fact  of  the  defective  swivel  being  used  creates  lia- 
bility without  other  proof  of  notice.  The  authorities  cited 
are  those  in  which  the  negligent  act  charged  is  an  affirma- 
tive one,  and  done  by  the  master  with  his  own  hand,  or  by 
another  imder  his  order  or  direction,  notice  being  therefore 
involved  in  the  doing  of  the  act.  Louisville,  etc.,  B.  Co.  v. 
Eiclfs  (1894),  11  Ind.  App.  t^^S  \  Standard  Oil  Co.  v.  Bow- 
Jeer  (1895),  141  Ind.  12;  Clear  Creek  Stone  Co.  v.  Dearmin 
(1903),  160  Ind.  162;  Consolidated  Stone  Co.  v.  Morgan 
(1903),  160  Ind.  241.  It  is  not  necessary  to  examine  the 
evidence  for  the  purpose  of  determining  whether  it  tends  to 
show  that  the  swivel  used  was  made  by  appellants,  they 
being  entitled  to  an  instruction  in  accordance  with  their 
theory. 

Other  questions  presented  by  this  appeal  ought  not  to 
arise  upon  a  retrial  of  the  cause. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tion to  sustain  appellants'  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  herewith. 
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HOLDERMAN,   ADMINISTRATOR,   V.   WoOD. 
[No.  5,276.     Filed  January  31,  1905.] 

1.  Appeal  ajud  Ebbob. — Decedents*  Estates, — Where  an  action  does 
not  involve  the  exercise  of  probate  jurisdiction,  an  appeal  from  a 
judgment  therein  is  governed  by  the  civil  code,  though  an  adminis- 
trator be  a  party,    p.  521. 

2.  Same. — Term-time, — To  constitute  a  term-time  appeal  there  is 
requisite  (1)  an  appeal  prayed  during  the  term  at  which  judgment 
is  rendered,  (2)  .the  penalty  of  bond  must  be  fixed  and  surety  named 
during  such  term,  (3)  the  bond  must  be  filed  during  term,  or  time 
fixed  by  court,  and  the  bond  filed  within  such  time,  (4)  the  transcript 
must  be  filed  in  Supreme  Court  within  60  days  from  filing  the  bond, 
p.  521. 

3.  Same. — Term-time, — Failure  to  Stay, — Where  an  executor  desires 
to  take  an  appeal  under  the  civil  code  he  must  ask  for  a  stay  of  the 
proceedings  in  the  court  below,  and  in  the  absence  of  an  order  grant- 
ing such  stay,  an  appeal  taken  will  be  treated  as  a  vacation  appeal. 
p.  522. 

4.  Same. — Term-time. — Failure  to  FUe  Transcript  in  Time. — Where 
a  term-time  appeal  is  prayed  and  the  appellant  fails  to  file  his  tran- 
script within  the  time  allowed  by  law  for  term-time  appeals,  such 
appeal  must  be  treated  as  a  vacation  appeal,    p.  522. 

5.  Same. — Necessary  Parties, — Where  two  parties  were  claiming  the 
proceeds  of  an  insurance  policy,  and  in  an  action  to  determine  the 
rightful  owner,  the  insurance  company  filed  an  interpleader  and  paid 
the  proceeds  of  the  policy  into  court,  but  no  order  for  the  discharge 
of  such  company  was  made,  a  vacation  appeal  which  fails  to  make 
such  company  a  party  must  be  dismissed,    p.  522. 

From  Allen  Circuit  Court ;  Edward  O'Rourke,  Judge. 

Action  by  Charles  W,  Holderman,  as  administrator  of 
the  estate  of  Barbara  A.  Holderman,  deceased,  against  the 
Union  Central  Life  Insurance  Company  and  John  F.  Wood. 
From  a  decree  for  defendant  Wood  on  his  cross-complaint, 
the  plaintiff  appeals.    Dismissed. 

Frazer,  Biggs  &  Frazer  and  L.  R.  Stodkey,  for  appellant. 
TF.  &  E,  Leonard  and  /.  2?.  ^Y^daman,  for  appellee. 

Myers^  J. — This  action  was  begun  in  the  court  below  by 
appellant  against  the  Union  Central  Life  Insurance  Com.- 


520       APPELLATE  COURT  OF  INUIAXA, 


Holderman  v.  Wood. 


pany  and  appellee  to  recover  upon  a  policy  of  insurance 
issued  by  said  company  upon  the  life  of  appellant's  dece- 
dent, which  policy  was  by  said  decedent  assigned  to  one 
Zimmerman  as  collateral  security  to  secure  the  payment  of 
a  loan  and  the  premiums  on  said  policy  thereafter  to  be  paid 
by  said  Zimmerman  to  keep  said  policy  in  force.  Said  as- 
signpient  was  made  by  the  written  consent  of  said  company. 
Said  policy  was  thereafter,  with  the  consent  of  all  parties, 
by  said  Zimmerman  assigned  to  appellee,  who  had  possession 
of  said  policy  at  decedent's  death.  Such  pleadings  were  had 
and  filed  in  said  cause  that  both  appellant  and  appellee  were 
claiming  the  money  due  on  said  policy  and  demanding  judg- 
ment against  said  insurance  company  for  $1,500  and  inter- 
est, and  all  proper  relief.  To  appellant's  complaint  and 
appellee's  cross-complaint  the  Union  Central  Life  Insurance 
Company  filed  interpleader  asking  for  an  order  to  pay  the 
sum  of  $1,600  into  court  for  the  use  of  the  party  entitled 
thereto,  and  to  be  discharged  from  further  liability,  upon 
which  interpleader  the  court  made  the  following  order:  "It 
is  ordered  that  said  Union  Central  Life  Insurance  Company 
pay  over  said  sum  of  $1,500  to  said  clerk  for  the  use  of  the 
party  lawfully  entitled  thereto."  Upon  said  order  $1,500 
was  paid  to  the  clerk  of  said  court.  Thereafter  such  pro- 
ceedings were  had  in  said  cause  that  on  December  19,  1903, 
the  following,  judgment  was  by  the  court  rendered:  "It 
is  therefore  considered  and  decreed  by  the  court  on  the  ver- 
dict of  the  jury  herein  that  said  cross-complainant  John 
F.  Wood  have  and  recover  of  and  from  said  defendant 
Union  Central  Life  Insurance  Company  and  said  plaintiff 
Charles  W.  Holderman,  administrator  of  the  estate  of  Bar- 
bara A.  Holderman,  deceased,  said  sum  of  $1,500,  besides 
his  costs  herein  expended,  and  that  said  cross-complainant 
is  entitled  to  the  $1,500  in  the  hands  of  the  clerk  of  this 
court,  and  said  clerk  is  ordered  to  pay  said  sum  to  said  John 
F.  Wood,  cross-complainant  herein,  to  which  judgment  and 
the  rendition  thereof  the  plaintiff  objects  and  excepts,  and 
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prays  an  appeal  to  the  Appellate  Court  of  Indiana."  On 
May  2,  1904,  the  transcript  on  appeal  and  the  assignment 
of  errors  were  filed  in  this  court,  also  order  of  supersedeas 
issued.    June  1,  1904,  the  cause  was  submitted. 

The  questions  now  are:  (1)  Shall  the  supersedeas  order 
be  vacated?  and  (2)  shall  the  appeal  be  dismissed  for  fail- 
ure to  make  the  Union  Central  Life  Insurance  Company  a 
party  to  the  appeal  ?  i 

1.  Sections  2609,  2610,  2612  Bums  1901,  §§2454,  2455, 
2457  K.  S.  1881,  provide  the  mode  for  appeal  of  actions 
growing  out  of  decisions  rendered  in  proceedings  relative  to 
matters  connected  with  a  decedent's  estate,  but  as  this  action 
did  not  involve  the  exercise  of  probate  jurisdiction,  this 
appeal  is  governed  by  the  civil  code.  Holland  v.  Holland 
(1892),  131  Ind.  196;  Mason  v.  Roll  (1892),  130  Ind. 
260;  Koons  v.  Mellett  (1890),  121  Ind.  585,  7  L.  E.  A. 
231;  Michigan  MuL  Life  Ins,  Co.  v.  Frankel  (1898),  151 
Ind.  534;  Louisville,  etc,  R.  Co.  v.  Etzler  (1892),  4  Ind. 
App.  31;  Swindle  v.  State,  ex  rel.  (1896),  15  Ind.  App. 
415;  Heller  v.  Clark  (1885),  103  Ind.  591;  Merntt  v. 
Straw  (1893),  6  Ind.  App.  360. 

2.  Having  determined  that  this  appeal  is  governed  by 
the  civil  code,  it  follows  that  if  it  is  a  term-time  appeal 
the  motion  must  be  overruled;  otherwise,  if  a  vacation 
appeal.  Judge  Elliott,  in  his  work  on  appellate  procedure, 
§246,  in  speaking  of  §650  Bums  1901,  states  the  require- 
ments of  this  section  as  follows:  "1.  An  appeal  must  be 
prayed  during  the  term  at  which  the  judgment  was  ren- 
dered, and  it  must  be  granted  during  that  term.  2.  The 
penalty  of  the  bond  must  be  fixed  and  the  surety  named 
during  the  term  at  which  the  judgment  was, rendered.  3. 
The  bond  must  be  filed  during  that  term  and  approved  by 
the  court,  or  the  court  must,  during  that  term,  fix  a  time 
within  which  the  bond  shall  be  filed,  and  it  must  be  filed 
and  approved  by  the  court  within  the  time  designated.  4. 
The  transcript  must  be  filed  in  the  office  of  the  Clerk  of  the 
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Supreme  Court  within  sixty  days  after  the  filing  of  the 
bond." 

3.  Section  657  Bums  1901,  §645  E.  S.  1881,  provides: 
"Executors,  administrators,  and  guardians  may  have  an  ap- 
peal and  stay  of  proceedings  in  the  court  below,  without  giv- 
ing an  appeal  bond."  In  the  case  of  Stults  v.  Oibler 
(1897),  146  Ind.  501,  the  court,  in  speaking  of  this  latter 
section,  said :  "It  is  clear  that  unless  the  appeal  is  prayed 
and  a  stay  of  proceedings  is  obtained  in  the  court  below,  as 
provided  in  §657  Bums  1894,  the  appeal  would  be  a  vaca- 
tion and  not  a  term-time  appeal."  In  the  case  at  bar  it  ap- 
pears that  the  appellant  prayed  an  appeal  to  this  court, 
which  was  granted,  but  nowhere  does  it  appear  that  a  stay  of 
proceedings  was  granted  by  the  lower  court.  This  is  a  nec- 
essary and  important  step  in  order  to  relieve  appellant  from 
filing  bond  or  to  give  him  a  term-time  appeal.  Without  this 
step,  under  the  decision  of  Stults  v.  Oibler,  supra,  we  must 
hold  this  appeal  to  be  a  vacation  appeal. 

4.  In  any  event,  the  record  not  having  been  filed  in  this 
court  within  the  time  allowed  by  law  for  term-time  appeals, 
for  this  additional  reason  it  must  be  held  to  be  an  appeal 
after^term.  The  law  is  well  settled  that  in  all  vacation  ap- 
peals all  parties  to  the  judgment  must  be  made  parties  to  the 
appeal,  and  notice  served  on  such  parties  as  provided  by  the 
civil  code;  otherwise  the  court  will  not  have  jurisdiction, 
and  the  appeal  must  be  dismissed.  Gregory  v.  Smith  (ISdA:) , 
139  Ind.  48;  Benhow  v.  Garrard  (1894),  139  Ind.  571; 
Inman  v.  Vogel  (1895),  141  Ind.  138;  Ledbetter  v.  WtV 
chel  (1895),  142  Ind.  109;  Anheuser-Busch  Brewing  Assn^. 
v.  George  (1895),  14  Ind.  App.  1;  Cooper  v.  Peterson 
(1893),  7  Ind.  App.  411;  Owen  v.  Dresback  (1900),  154 
Ind.  392 ;  Stults  v.  Oibler,  supra, 

5.  In  the  case  at  bar  the  Union  Central  Life  Insurance 
Company  was  a  party  defendant',  not  only  to  the  original 
complaint,  but  to  the  cross-complaint  of  appellee.  The 
judgment,  as  rendered  by  the  court  below^  was  not  only 
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against  appellant,  but  against  the  insurance  company  as 
well,  for  $1,500  and  costs  of  the  action.  The  insurance 
company  is  therefore  a  joint  judgment  debtor,  and  is  affected 
by  this  appeal.  It  is  true  that  the  insurance  company  filed 
an  interpleader,  and  asked  to  be  discharged.  It  does  not 
appear  from  the  record  that  the  court  ever  entered  any 
order  or  judgment  of  discharge  in  favor  of  the  insurance 
company,  but  made  an  order  to  the  effect  that  it  should  pay 
$1,500  into  court,  and  there  the  order  stops,  leaving  the  com- 
pany still  liable  for  costs,  and  to  be  further  pursued  in  case 
it  should  be  found  to  be  further  liable.  Therefore,  in  our 
opinion,  the  insurance  company  ought  to  have  been  made 
a  party  to  this  appeal,  and  the  appellant's  failure  to  do 
80  goes  to  the  jurisdiction  of  this  court,  and  this  appeal 
should  be  dismissed. 

It  would  answer  no  good  purpose  for  us  to  pass  upon  the 

motion  to  vacate  supersedeas  order. 
Appeal  dismissed. 


Indiana  Natural  Gas  &  Oil  Company  i;.  Pierce. 

[No.  4,450.     Filed  November  4,  1903.     Rehearing  denied  January  31, 

1905.] 

1.  Lease. — Oas  and  OH, — Where  plaintiff  leaded  certain  real  estate  to 
defendant  for  five  years,  or  as  long  as  gas  or  oil  shall  be  found  in 
paying  quantities,  and  defendant  agreed  to  commence  operations 
within  six  months  from  the  date  of  the  lease,  or  in  lieu  thereof  pay 
plaintiff  a  certain  sum  annually,  and  defendant  never  took  possession 
•f  such  land,  and  never  drilled  any  well,  such  contract  was  ineffective 
after  the  five  years,  since  the  right  pf  defendant  to  a  longer  period  de- 
pended upon  finding  oil  or  gas  in  paying  quantities. 

From  Grant  Circuit  Court;  H.  J.  Paulus,  Judge. 

Action  by  Drew  B.  Pierce  against  the  Indiana  Natural 
Gas  &  Oil  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Afjfirmed, 
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W.  0,  Johnson  and  Blacklidge,  Shirley  &  Wolf,  for  ap- 
pellant. 

R.  T.  8t  John  and  William  H.  Charles,  for  appellee. 

Henley,  J. — The  only  questions  raised  by  the  appeal 
in  this  case  relate  to  the  sufficiency  of  the  various  pleadings 
filed.  Appellant's  demurrer  was  overruled  to  both  para- 
graphs' of  appellee's  complaint  Appellee's  demurrer  was 
sustained  to  the  answer  of  appellant.  The  second  paragraph 
of  complaint  was  plainly  to  quiet  title,  and  as  such  was 
sufficient.  It  is  not  questioned  on  appeal.  The  first  para- 
graph of  complaint  is  insufficient  as  a  complaint  to  quiet 
title,  and  whether  it  is  sufficient  as  a  complaint  to  cancel 
the  lease  therein  referred  to,  we  need  not  decide,  because  it 
appears  from  the  record  that  the  judgment  rendered  does 
not  exceed  the  relief  prayed  for^^  and  to  which  appellee  was 
entitled,  by  the  second  paragraph  of  his  complaint,  the  suf- 
ficiency of  which,  as  before  stated,  is  unquestioned.  The 
amended  answer  of  appellant  shows  by  proper  averments 
that  appellant  has  complied  in  every  particular  with  the 
terms  of  its  contract,  as  evidenced  by  the  lease  which  is 
made  a  part  of  the  answer.  If  appellant  has  any  rights  in 
the  real  estate  described,  they  grow  out  of  this  lease  or 
contract,  which  is  in  the  following  words :  "Memorandum 
of  agreement,  made  and  entered  into  this  14th  day  of  De- 
cember, A.  D.  1888,  between  D.  B.  Pierce,  of  Grant  county, 
State  of  Indiana,  party  of  the  first  part,  and  T.  Spellacy 
of  Lima,  Ohio,  party  of  the  second  part,  witnesseth :  That 
the  said  party  of  the  first  part,  for  and  in  consideration 
of  the  sum  of  $1  to  him  in  hand  well  and  truly  paid,  the 
receipt  of  which  is  hereby  acknowledged,  and  in  further 
consideration  of  the  agreements  hereinafter  mentioned, 
agrees  to  lease,  and  by  these  presents  has  leased  and  granted, 
the  exclusive  rights  unto  the  party  of  the  second  part,  for 
the  purpose  of  drilling  for  petroleum  and  gas ;  also,  the  right 
to  lay,  maintain  and  remove  linej  of  pipe  over  and  across 
said  lands  for  the  conveyance  and  transportation  of  oil  an<l 
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gas,  all  that  certain  piece  or  parcel  of  land  situated  in  Mon- 
roe township,  Grant  connty.  State  of  Indiana,  hounded 
and  described  as  follows,  to  wit:  Northeast  quarter  of 
section  fourteen,  town  twenty-four,  range  nine,  containing 
160  acres  more  or  less.  The  party  of  the  second  part  to 
have  and  hold  the  said  premises  for  the  above  purpose  only, 
for  and  during  the  term  of  five  years  from  the  date  hereof, 
or  as  long  as  oil  or  gas  shall  be  found  in  paying  quantities. 
The  party  of  the  second  part  agrees  to  give  the  party  of 
the  first  part  the  full  and  equal  one-eighth  part  of  all  the 
petroleum  obtained  and  saved  from  the  said  premises,  free 
of  cost  to  first  party,  and  the  one-eighth  of  all  cash  received 
for  oil  sold  from  premises.  The  party  of  the  first  part  is 
fully  to  use  and  enjoy  said  premises  for  farming  purposes, 
except  such  parts  as  are  actually  necessary  for  said  drilling 
and  producing  purposes,  and  a  right  of  way  over  and  across 
said  premises  to  the  place  or  places  of  drilling  and  pro- 
ducing. The  party  of  the  second  part  to  have  the  privilege 
of  using  sufficient  water  from  the  premises  for  the  prose- 
cution of  said  operations,  but  must  not  interfere  with  the 
water  wells  now  on  the  premises.  The  party  of  the  second 
part  may  at  any  time  remove  all  machinery,  fixtures  and 
property  placed  upon  said  lands  by  second  party.  Should 
gas  be  foimd  on  said  premises  in  greater  quantities  than  is 
required  for  use  on  the  premises,  the  second  party  agrees  to 
pay  the  first  party  the  sum  of  $100  each  year  in  advance  for 
every  well  from  which  the  gas  is  used  off  the 'premises.  The 
party  of  the  second  part  further  agrees  to  commence  opera- 
tions within  six  months  from  the  date  hereof,  or,  in  lieu 
thereof,  to  pay  the  first  party  $80  per  annum.  First  party 
shall  be  entitled  to  enough  gas  free  of  cost  to  heat  three 
stoves  in  residence  where  he  now  resides.  Second  party 
shall  furnish  200  feet  of  pipe  and  lay  the  same  to  dwelling, 
and  shall  connect  two  stoves  with  said  pipe,  and  shall  fur- 
nish regulator  for  same.  First  party  shall  use  said  gas  at 
his  own  risk.    When  one*well  is  completed  on  above  prem- 
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ises,  it  shall  stop  the  rental  as  abo\;e  provided  on  100  acres 
only.  It  is  hereby  mutually  understood  that  this  agreement 
shall  extend  to  the  heirs  and  assigns  of  both  parties.  A 
failure  to  comply  with  the  above  terms  shall  render  it  null 
and  void*." 

This  instrument  was  properly  signed,  acknowledged  and 
recorded.  Whatever  rights  the  lessee  Spellacy  acquired 
under  it  became  the  property  of  the  appellant  by  written 
assignment  and  transfer.  Appellant  never  took  possession 
of  the  land  under  the  lease  for  any  purpose.  It  was  op- 
tional with  appellant  whether  a  well  should  be  drilled,  and 
the  consideration  going  to  the  landlord  for  a  failure  to 
drill  was  fixed  at  so  much  per  year.  No  well  having  been 
drilled  and  possession  not  having  been  taken,  the  contract 
was  ineffective  after  five  years.  The  only  way  it  could  have 
been  made  effective  for  a  longer  time  than  the  term  therein 
expressed,  without  a  new  or  additional  contract,  arises  under 
that  part  of  the  contract  which  gave  the  appellant  the  right 
to  drill  gas  or  oil-wells,  and  thus  ^prolong  the  lease  "as  long 
as  oil  or  gas  shall  be  found  in  paying  quantities." 

This  court  has  held  in  Diamond  Plate  Glass  Co.  v.  Cur-, 
less  (1899),  22  Ind.  App.  346,  and  Diamond  Plate  Ohiss 
Co.  V.  Echelbarger  (1900),  24  Ind.  App.  124,  that,  under 
facts  such  as  are  presented  by  appellant's  answer,  the  rela- 
tion of  landlord  and  tenant  never  existed  between  appellant 
and  appellee,  and  that  at  the  end  of  any  year  either  party 
could  terminate  any  rights  granted  or  received  imder  the 
instrument ;  the  one  by  refusal  to  accept,  and  the  other  by 
refusing  to  pay  the  stipulated  suln.  Under  the  cases  cited 
appellant's  answer  is  insufficient. 

Judgment  affirmed. 

On  Petition  for  Rehearing. 

Per  Curiam. — ^Without  regard  to  the  two  cases  cited  in 
the  original  opinion  herein,  or  to  the  doctrine  said  in  the 
original  opinion  to  be  supported  by  those  cases,  we  think  a 
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correct  conclusion  was  reached  in  the  case  at  bar  for  other 
r^asons  shown  in  the  opinion  announced  on  the  original 
hearing. 

Petition  overruled. 


WiLKiE  V.  Reynolds. 


[No.  5,210.    Filed  October  27,  1904.     Rehearing  denied  January  31, 

1905.1 

1.  Attornet  and  Client. — Judgment  hy  Agreement, — Power  to  Bind 
Client, — Where  a  married  woman  had  entrusted  her  defense  to  an 
action  to  her  hnsband,  who  appeared  and  represented  her  during  the 
proceedings  in  the  cause,  and  with  her  knowledge  submitted  the  cause 
for  trial,  and  agreed  to  the  judgment  rendered,  such  judgment  is  bind- 
ing upon  such  wife,  regardless  of  the  merits  of  any  defense  she  might 
have,  and  it  is  not  error  to  refuse  to  set  aside  the  submission  of  such 
cause,     p.  529. 

Prom  Madison  Circuit  Court ;  John  F.  McClure,  Judge. 

Action  'by  Myron  G.  Reynolds  against  Henrietta  Wilkie 
and  husband.  From  a  decree  for  plaintiff,  defendant  Hen- 
rietta Wilkie  appeals.    Affirmed. 

Richard  Broadhent,  for  appellant. 
Thomas  Bagot,  Charles  K.  Bagot  and  Luther  F.  Pence, 
for  appellee. 

Black^  C.  J. — The  complaint  of  the  appellee  against  the 
appellant,  Henrietta  Wilkie,  and  her  husband,  Herman  F. 
Wilkie,  was  in  two  paragraphs.  In  the  first,  the  appellee 
sought  judgment  upon  a  promissory  note  executed  to  him 
by  the  appellant,  and  the  foreclosure  of  a  mortgage  on  cer- 
tain real  estate  in  Madison  county,  executed  to  him  by  the 
appellant  and  her  husband  to  secure  the  payment  of  the 
note.  The  second  paragraph  was  based  upon  another  prom- 
issory note  of  later  date  and  a  mortgage  to  secure  its  pay- 
ment of  all  the  rents  and  profits  of  certain  dwelling-houses 
situated  on  certain  lots  in  the  city  of  Elwood,  both  the  note  "" 
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and  mortgage  being  executed  by  the  appellant  to  the  ap- 
pellee. In  this  paragraph  the  appellee  sought  judgment 
upon  the  note,  and  the  foreclosure  of  the  mortgage,  and  the 
application  of  the  rents  and  profits  to  the  satisfaction  of  such 
judgment  until  fully  paid. 

The  complaint  was  filed  Jime  8, 1903.  On  the  same  day, 
after  the  filing  of 'the  complaint  and  the  issuing  of  a  sum- 
mons thereon  to  the  sheriff  for  service  on  the  defendants,  as 
appears  from  the  entry  of  record,  the  appellee  filed  his 
verified  application  for  the  appointment  of  a  receiver  pend- 
ing the  action,  to  take  charge  and  possession  of  the  mort- 
gaged property,  to  hold,  have  and  control  the  same,  and 
to  collect  the^  rents  and  profits  subject  to  the  future  order  of 
the  court,  the  application  containing  averments  of  facts  as 
excuse  for  want  of  notice  thereof  to  the  appellant.  There- 
upon the  court,  without  notice  to  the  appellant  of  the  appli- 
cation for  the  appointment,  proceeded  to  appoint  Ezra  R. 
Williams  as  receiver,  who  appeared  and  qualified  as  such. 
June  10, 1903,  the  defendants,  aS  stated  in  the  entry  of  rec- 
ord, filed  their  motion  to  discharge  the  receiver,  which 
motion  is  not  in  the  record.  Without  any  ruling  thereon, 
so  far  as  is  shown,  the  appellant  and  her  husband,  June  20, 
1903,  filed  their  separate  answers  in  bar  of  the  appellee's 
cause  of  action  set  forth  in  the  complaint.  Thereupon,  on 
the  same  day,  without  any  intervening  proceeding,  the 
cause  was  submitted  to  the  court  for  trial,  hearing  and  judg- 
ment, and  the  court,  having  heard  the  evidence,  found  in 
favor  of  the  appellee,  stating  the  amount  due  and  unpaid 
upon  each  of  the  notes,  and  finding  that  the  appellee  was 
entitled  to  recover  of  the  appellant  such  amounts,  and  his 
costs,  except  the  charges  and  expenses  of  the  receiver  so  ap- 
pointed, which  the  appellee  should  pay;  also  that  the  ap- 
pellee was  entitled  to  the  foreclosure  of  the  mortgage,  and 
entitled  to  have  a  receiver  to  collect  the  rents,  etc. ;  also  that 
the  appellant  should  have  a  specified  time  within  which  to 
make  payment ;  also  that  the  receiver  theretofore  appointed 
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should  be  discharged/  and  that  Solomon  F.  Downs  should 
be  appointed  as  such  receiver,  and  that,  if  payment  were 
not  made  within  such  time,  the  court  should  then  render 
judgment,  etc.,  and  order  said  receiver  to  take  charge  of  the 
property,  etc,,  the  entry  of  the  finding  containing,  after 
the  foregoing  provisions,  the  following :  ^^ All  of  which  all 
of  said  parties  in  open  court  fully  consent  and  agree  to." 
Afterward,  June  29,  1903,  the  appellant  filed  her  verified 
motion  to  set  aside  the  submission  and  agreement,  and  to 
reassign  the  cause  for  trial.  The  appellee  filed  his  counter- 
affidavit.  The  court,  July  13,  1903,  overruled  this  motion 
and  rendered  judgment  upon  the  finding  and  made  its  order, 
appointing  said  Downs  as  receiver.  The  appellant  filed  her 
motion  for  a  new  trial,  which  was  overruled. 

So  far  as  the  appointment  of  a  receiver  without  notice  is 
concerned,  without  determining  whether  or  not  the  matter  is 
properly  presented  for  review,  we  are  unable  to  find  any 
substantial  reason  for  reviewing  the  action  of  the  court 
below.  It  does  not  appear  directly  or  inferentially  that  the 
receiver  so  appointed  took  charge  or  control  of  any  prop- 
erty, or  made  any  lease  of  real  estate,  or  collected  or  received 
any  rent  or  any  money  or  property  under  such  appoint- 
ment, while  it  does  appear  that  on  the  hearing, 'soon  after 
the  making  of  the  order  of  appointment,  the  court  found 
that  he  should  be  disdiarged,  and  that  the  costs  pertaining 
to  his  receivership  should  be  paid  by  the  appellee;  and 
final  judgment  was  rendered  in  accordance  with  the  find- 
ing,  and  another  receiver,  agreed  upon  by  the  parties,  was 
appointed*  By  the  mere  appointment  without  notice,  the 
appellant  was  not  substantially  injured,  and  we  do  not  ex- 
amine critically  .the  averments  intended  to  show  an  emer- 
gency for  such  appointment. 

1.  The  finding  of  the  court  was  rendered  upon  the 
agreement  of  the  parties  in  open  court.  It  is  claimed  that 
the  court  erred  in  overruling  the  appellant^s  motion  to  set 
Vol.  34 — 84 
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aside  the  submission  of  the  cause  for  trial.  This  matter  was 
determined  upon  the  appellant's  verified  motion  and  the  ap- 
pellee's counter-affidavit.  It  thus  sufficiently  appeared  that 
the  appellant's  husband  was  a  practicing  attorney  and  a 
member  of  the  bar  of  the  court  below,  and  that,  while  the 
pleadings  of  the  defendants  were  signed  by  other  attorneys, 
the  appellant  was  in  fact,  with  her  knowledge  and  consent, 
represented  by  her  husband,  who  was  living  with  her  as 
such ;  that  she  appeared  in  court  in  person  with  him  while 
he,  with  her  knowledge  and  acquiescence,  acted  and  repre- 
sented her  in  the  cause,  no  other  attorney  appearing  for  her, 
at  a  time  when  the  cause  had  been  set  for  trial,  June  15, 
1903,  he  in  her^presence  and  hearing  consenting  to  the  trial 
of  the  cause  on  June  17,  1903,  to  which  date  it  was  con- 
tinued ;  that  on  the  latter  date  he  came  to  the  city  of  Ander- 
son, where  the  court  was  held,  and,  on  behalf  of  her,  made 
offers  of  settlement  of  the  cause,  which  was  continued  until 
June  20,  1903,  when  it  was  settled,  compromised  and  ad- 
justed, and  the  court  made  and  entered  its  finding,  he  being 
present  in  court,  representing  the  appellant,  and  the  ap- 
pellee's attorneys  also  being  present,  acting  in  good  faith  in 
the  transaction. 

The  appellant  knew  the  trial  was  postponed  to  June  20, 
1903,  and  does  not  appear  to  have  made  any  arrangement 
to  be  represented  by  any  attorney  other  than  her  husband. 
Thus,  without  regard  to  the  merits  of  the  alleged  defense  set 
forth  in  appellant's  motion,  it  appears  that  by  her  attorney, 
representing  her  as  such  with  her  knowledge  and  consent, 
she  waived  the  presentation  of  any  defense  upon  the  trial, 
when  the  finding  was  entered  upon  the  agreement  of  the 
parties,  represented,  as  the  court  manifestly  considered,  as 
it  might  do,  by  their  attorneys  respectively. 

In  Tliompson  v.  Pershing  (1882),  86  Ind.  303,  it  is  said : 
"An  attorney  may,  without  express  authority,  bind  his  cli- 
ent by  agreement  that  judgment  may  be  taken  against  him, 
and  that,  too,  though  the  attorney  know  that  his  client  has  a 
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good  defense  to  said  action.  If  he  acts  contrary  to  the  ex- 
press directions  of  his  client,  or  to  his  injury,  the  client  must 
look  to  the  attorney  for  redress.  Hudson  v.  Allison  [1876], 
64  Ind.  215."  See,  also,  Devenbaugh  v.  Nifer  (1892),  3 
Ind.  App.  379 ;  Biddle  v.  Pierce  (1895),  13  Ind.  App.  239. 
Judgment  affirmed. 


Rutherford,  Administrator,  v.  Prudential 

Insurance  Company. 

[No.  5,057.     Filed  February  1,  1905.] 

1.  Insurance. — Life. — Premium. — Place  of  Payment. — Where  a  life 
policy  provides  in  one  place  that  "all  premiums  are  payable  at  the 
home  office  of  the  company,"  and  in  another  that  such  premium  "may 
be  paid  to  any  authorized  representative  of  the  company,"  and  in 
another  that  "if  for  any  reason  the  premium  is  not  called  for  when 
due  by  an  authorized  representative  of  the  company,"  etc.,  it  is  a 
necessary  implication  that  such  premiums  are  payable  to  the  com- 
pany's collectors,    p.  537. 

2.  Same. — Life  PoUcy. — Intention. — Where  a  question  is  made  Q&  to 
place  of  payment  of  the  premiums  upon  an  industrial  life  policy, 
courts  will  consider  the  magnitude  of  expense  necessary  in  sending 
the  premium  to  the  home  t)ffice,  and  the  number  of  premiums  to  be 
paid,  and  the  excess  of  cost  of  the  insurance — about  40  per  cent. — 
over  the  standard  life  rates^  in  ascertaining  the  intention  of  the 
parties,     p.  538. 

3.  Same. — Life  PoUcy. — Provisions  as  to  Payment  of  Premiums. — 
Waiver, — Where  a  life  policy  provides* that  "if  for  any  reason  the 
premium  is  not  called  for  when  due,  by  an  authorized  representative 
of  the'  company,  it  shall  be  the  duty  of  the  policy  holder  to  bring  or 
send  said  premium  to  the  home  office  of  the  company  or  one  of  its 
district  offices,"  and  it  is  shown  that  such  company  has  shown  a  disre- 
gard for  such  provision  by  lbs  conduct,  it  can  not  insist  upon  a  for- 
feiture by  showing  that  plaintiff  has  also  in  good  faith  disregarded  it. 
p.  539. 

4.  Same. — Life  Policy. — Forfeiture. — Right  of  Company  to  Declare. — 
Where  the  action  of  a  company  is  such  as  to  induce  the  belief  that 
a  right  of  forfeiture  reserved  in  the  contract  will  not  be  insisted  on, 
and  the  assured  has  acted  on  such  belief,  a  forfeiture  will  not  be  per- 
mitted, since  forfeitures  are  odious  to  the  law  and  will  be  enforqed 
only  upon  the  clearest  evidence  that  such  was  the  intention,    p.  539. 

5.  Same. — Premiums. — Agenfs  Failure  to  Collect. — Where  an  insur- 
ance company  collected  its  premiums  through  an  agent,  and  the 
assured  made  arrangements  with  such  agent  to  call  at  an  appointed 
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place  and  get  such  premiums,  and  such  agent  failed  to  do  so,  such 
compJBiny  can  not  complain,  as  the  mode  of  payment  was  discretionary 
with  such  agent,     p.  540. 

6.  Insurance. — TAfe  Policy, — Denial  of  Liability  by  Insurer. — Where 
a  life  insurance  company  has  reserTcd  the  right  in  its  policy  to  pay  to 
any  one  of  several  persons,  a  denial  of  liability  on  the  policy  made 
to  a  beneficiary  to  whom  such  insurer  could  pay  such  insurance  will 
justify  an  action  by  another  beneficiary  without  furnishing  any  proofs 
of  death,  such  proofs  being  thereby  waived,     p.  540. 

7.  Same.— Life  Policy. — Condition  That  Suit  Must  Be  Brought 
Within  8iw  Months. — Validity. — Where  a  life  policy  contains  a  c<mi- 
dition  that  suit  thereon  must  be  brought  within  six  months  next  after 
the  date  of  death  of  the  insured,  such  condition  is  void  as  against 
the  statute  (§4923  Burns  1901,  §3770  R.  S.  1881).    p.  541. 

From  Perry  Circuit  Court;  C.  W.  Cook,  Judge, 

Action  by  Henry  Rutherford,  administrator  of  the  estate 
of  Katie  Ling,  deceased,  against  the  Prudential  Insurance 
Company  of  America.  From  a  judgment  for  defendant, 
plaintiff  appeals.  For  opinion  on  appellee^s  motion  to  dis- 
miss, see  Rutherford  v.  Prudential  Ins.  Co,,  32  Ind.  App. 
423.    Reversed. 

William  A.  Land  and  William  M,  Waldschmidt,  for  ap- 
pellant. 

John  T.  Patrick  and  Oscar  C.  Minor,  for  appellee. 

RoBY,  J. — ^Action  by  appellant  as  administrator  of  the 
estate  of  Katie  Ling,  formerly  Rutherford,  upon  two  poli- 
cies of  life  insurance  issued  by  the  appellee  company.  The 
complaint  was  in  two  paragraphs,  each  based  upon  a  sepa- 
rate policy.  Demurrers  for  want  of  facts  were  sustained  to 
them,  and  appellant  refused  to  plead  further.  Judgment 
was  rendered  for  appellee  because  of  such  refusal,  and  error 
in  sustaining  said  demurrers  is  assigned  for  reversal. 

Both  policies  were  issued  on  April  26,  1897,  and  are 
identical  so  far  as  the  questions  presented  by  this  appeal 
are  concerned,  so  that  a  consideration  of  one  paragraph  of 
complaint  and  the  exhibit  filed  therewith  is  decisive  as  to 
both. 

The  terms  of  the  policies  are  in  part  as  follows :    "Incor- 
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porated  as  a  stock  company  by  the  state  of  New  Jersey.  The 
Prudential  Insurance  Company  of  America.  Home  office, 
Newark,  New  Jersey.  Number  10,457,555.  Whole  life 
policy.  In  consideration  of  the  application  for  this  policy, 
which  is  hereby  made  a  part  of  this  contract,  and  of  the 
weekly  premium  hereinafter  stated,  which,  it  is  agreed,  shall 
be  paid  to  the  company  or  its  authorized  representative  on  or 
before  every  Monday  during  the  continuance  of  this  con- 
tract, the  Prudential  Insurance  Company  of  America  agrees 
to  pay  at  its  home  office  in  the  city  of  Newark,  New  Jersey, 
unto  the  executors,  administrators  or  assigns  of  the  person 
named  as  the  insured  in  this  policy,  unless  settlement  shall 
be  made  under  the  provisions  of  article  second  on  the  back 
hereof,  the  amount  of  benefit  provided  in  the  schedule  herein 
contained,  and  any  additions  thereto,  within  twenty-four 
hours  after  acceptance  at  its  said  office  of  satisfactory  proof 
of  the  death  of  the  insured  during  the  continuance  of  this 
policy,  which  is  issued  and  accepted  subject  to  the  condi-  ^ 
tions  and  agreements  printed  on  the  back  hereof,  which  are 
hereby  referred  to  and  made  a  part  of  this  contract.  *  *  * 
If  this  policy  is  lapsed  after  three  years — paid-up  policy. 
After  three  years'  premiums  have  been  paid  hereon,  if  the 
policy  shall  become  forfeited  for  the  nonpayment  of  any 
premium,  and  the  insured  shall  be  over  thirteen  years  of  age 
at  the  date  of  such  forfeiture,  the  company  will  grant  a  non- 
participating  paid-up  life  policy  in  accordance  with  chapter 
356  of  the  laws  of  1895  of  the  state  of  New  Jersey;  or,  by 
mutual  agreement,  the  company  will  issue  in  lieu  of  such 
paid-up  life  policy  a  non-participating  paid-up  policy  for 
an  amount  fixed  by  the  company's  tables,  and  to  continue 
in  force  for  the  expectation  of  life  of  the  insured  as  stated  by 
the  same  tables.  Schedule  above  referred  to.  Name  of  the 
insured.  Katie  Rutherford.  Age  next  birthday  at  date  of 
policy,  11  years.  Benefit,  if  insured  is  not  less  than  ten 
years  of  age  next  birthday,  $94.  Weekly  premium  five 
cents. 
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If  the  insured  shall  die  within  six  calendar  months  from 
the  date  thereof,  the  company  will  pay  only  one-fourth  of 
this  sum.  If  the  insured  shall  die  after  six  months  and 
within  one  year  from  the  date  hereof,  the  company  wiU 
pay  only  one-half  of  this  sum.  After  one  year  from  its  date 
the  policy  will  be  in  force  for  the  full  amount.  *  *  * 
In  witness  whereof,  the  president  and  vice-president  of  said 
company  have  signed  this  policy  at  its  home  office  in  the 
city  of  Newark,  New  Jersey,  this  26th  day  of  July,  1897. 
John  F.  Dryden,  president.  Louis  D.  Ward,  vice-president. 
This  policy,  if  not  satisfactory  to  the  insured,  may  be  sur- 
rendered within  two  weeks  after  its  date  at  the  office  of  the 
superintendent  whose  name  appears  on  the  premium  receipt 
book  accompanying  this  policy,  and  the  premium  paid 
thereon  will  be  returned  to  the  insured.  Regular  industrial 
— Form  1-97.  See  indorsement.  *  *  *  Conditions  and 
agreements.  *  *  *  (2)  Facility  of  payment.  The 
company  may  pay  the  benefits  provided  in  this  policy  to  any 
relative  by  blood  or  connection  by  marriage  of  the  insured, 
"or  to  any  other  person  appearing  to  said  company  to  be 
equitably  entitled  to  the  same  by  reason  of  having  incurred 
expense  in  any  way  on  behalf  of  the  insured,  for  his  or  her 
burial,  or  for  any  other  purpose,  and  the  production  by  the 
company  of  a  receipt  signed  by  any  or  either  of  said  per- 
sons, or  of  other  sufficient  proof  of  such  payment  to  any  or 
either  of  them  shall  be  conclusive  evidence  that  such  bene- 
fits have  been  paid  to  the  person  or  persons  entitled  thereto, 
and  that  all  claims  under  this  policy  have  been  fully  satis- 
fied. *  *  *  (4)  Policy  when  void.  This  policy  shall 
be  void  *  *  *  if  the  said  weekly  premium  shall  not 
be  paid  according  to  the  terms  hereof;  or  if  the  person  in- 
sured is  under  thirteen  years  of  age  next  birthday,  and  is 
now,  or  may  hereafter  be  insured  while  under  such  age  in 
this  or  any  other  company  and  the  total  premium  on  such 
insurance  shall  exceed  ten  cents  per  week.  If  for  any  cause 
this  policy  be  or  become  void,  all  premiums  paid  hereon  shall 
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be  forfeited  to  the  company  except  as  provided  herein. 

(5)  Payment  of  premiums.  All  premiums  are  payable  at 
the  home  office  of  the  company,  but  may  be  paid  to  an  au- 
thorized representative  of  the  company ;  but  payments  to  be 
recognized  by  the  company  must  be  entered  at  the  time  of 
payment  in  the  premium  receipt  book  belonging  to  this  pol- 
icy. If  for  any  reason  the  premium  is  not  called  for  when 
due  by  an  authorized  representative  of  the  company,  it  shall 
be  the  duty  of  the  policy  holder  before  said  premium  shall 
be  in  arrears  four  weeks  to  bring  or  send  said  premium  to 
the  home  office  of  the  company  or  to  one  of  its  district  offices. 

(6)  Period  of  grace.  Should  the  insured  die  while  the 
premium  on  this  policy  is  in  arrears  for  a  period  not  exceed- 
ing four  weeks,  the  company  will  pay  the  benefit  provided 
herein,  subject  to  the  conditions  of  this  policy." 

It  is  averred  that  the  plaintiff  is  the  duly  qualified  and 
acting  administrator ;  that  defendant  is  a  corporation  organ- 
ized and  acting  under  the  laws  of  the  state  of  New  Jersey, 
and  doing  business  in  Indiana  and  Kentucky ;  that  on  said 
26th  day  of  July,  in  consideration  of  a  premium  to  be  paid 
at  intervals,  equivalent  to  five  cents  per  week,  during  the 
life  of  assured,  defendant  issued  its  policy  of  insurance  upon 
her  life,  in  writing,  in  the  sum  of  $94,  to  the  decedent, 
whose  name  at  that  time  was  Katie  Rutherford;  "that  by 
agreement  with  defendant,  through  its  agents,  said  Katie 
Ling  was  to  and  did  pay  a  premium  on  this  policy  in  the 
sum  of  twenty-five  cents  every  five  weeks,  at  which  times 
the  agent  of  defendant  hunted  her  up  and  made  demand  for 
such  payment,  and  this  mode  of  payment  had  become  and 
was  and  is  now  the  custom  with  the  defendant  on  this  policy 
and  similar  policies  of  defendant.  On  the  —  day  of  Febru- 
ary, 1901,  one  Cummings,  an  agent  of  defendant,  who  had 
been  collecting  premiums  from  said  assured,  called  upon  the 
assured  at  the  place  where  she  was  staying,  near  the  city  of 
Owensboro,  Kentucky,  for  her  premium,  at  which  time  as- 
sured paid  to  said  Cummings  the  entire  amount  then  due 
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defendant  from  her  on  said  policy  of  insurance^  and  in- 
formed said  Cummings  that  she  was  going  to  leave  said 
locality,  as  she  was  expecting  to  be  ill,  and  would  not  be  able 
to  attend  to  the  payment  of  said  premiums,  and  asked  said 
Cummings,  as  the  agent  of  defendant,  to  call  upon  her  rela- 
tive, Henry  Fulkerson,  who  resided  in  said  neighborhood, 
near  Owensboro,  Kentucky,  and  that  said  Fulkerson  would 
pay  said  premiums  for  assured,  which  said  Fulkerson  agreed 
to  do,  and  the  assured  left  a  suffici^it  amount  of  money  with 
said  Fulkerson  to  pay  said  premiums ;  that  said  Cummings, 
in  the  presence  of  assured  and  said  Fulkerson,  agreed,  on 
behalf  of  defendant,  to  said  arrangement,  and  that  he  would 
call  upon  said  Fulkerson  for  the  payment  of  said  premiums ; 
that  said  Fulkerson  remained  in  said  neighborhood,  near 
Owensboro,  Kentucky,  was  always  ready  and  willing  to  pay 
said  premiums  as  promised,  but  said  Cummings  failed  to 
call  upon  him  and  collect  said  premiums,  and  said  assured 
and  said  Fulkerson  relied  upon  the  promise  of  said  Cum- 
mings, but  said  Cummings  failed  and  refused  to  call  upon 
said  Fulkerson  as  promised,  and  said  Cummings  did  not, 
nor  did  anyone  else  on  behalf  of  the  defendant,  call  upon 
said  Fulkerson,  nor  did  anyone  on  bdialf  of  said  company 
notify  said  Fulkerson  or  said  assured  that  said  premiums 
were  due  and  unpaid;  that,  from  the  time  of  said  promise 
until  she  died,  assured  was  ill  and  unable  to  attend  to  any 
business,  and  wholly  on  account  of  the  failure  of  said  de- 
fendant through  said  Cummings,  or  through  anyone  else, 
to  call  upon  or  notify  said  Fulkerson  or  assured,  as  promised 
by  said  defendant  through  said  Cummings,  that  premiums 
were  due  and  unpaid,  or  that  the  promise  made  by 
Cummings  would  not  be  kept,  said  assured  fell  in  arrears 
in  her  premiums ;"  that  assured  died  on  August  14,  1901 ; 
that  her  Telatives  have  oflFered  to  make  proof  of  such  death, 
and  demand  payment  of  said  policy;  that  the  defendant 
denies  all  liability,  and  refuses  to  pay  any  part  thereof ;  that 
Fulkerson  has  tendered  the  amount  of  the  premiums  due  up 
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to  the  death  of  the  assured^  which  the  defendant  refuses  to 
accept;  and  that  the  plaintiff  and  his  decedent  have  per- 
formed said  contract,  except  as  excuse  for  nonperformance 
18  shown.    "Wherefore,  etc. 

The  policy  set  out  contains  an  agreement  to  pay  the  sum 
insured  to  the  legal  representatives  of  the  assured  "unless 
settlement  shall  be  made  under  the  provisions  of  article  two 
on  the  back  hereof."  Under  the  provisions  of  article  two 
the  company  had  the  right  to  pay  such  sum  to  any  relative 
by  blood  or  connection  by  marriage  of  the  insured,  or  to  any 
other  person  appearing  to  the  company  to  be  equitably  en- 
titled to  the  same.  It  thus  appears  that  the  appellee  com- 
pany by  contract  claimed  the  right  to  administer  upon  the 
estate  of  the  assured^  to  sit  in  judgment  upon  the  "equity" 
of  those  who  might  have  claims  against  her ;  binding  itself 
only  to  pay  the  sum  insured  to  her  administrator  in  event 
that  it  had  not  sooner  made  distribution  according  to  its  own 
ideas.  The  decedent's  right  to  pay  premiums  is  clearly  pro- 
vided for  in  this  somewhat  remarkable  contract,  and  the 
appellee  insurance  company  now  asserts,  in  support  of  the 
ruling  of  the  trial  court  upon  its  demurrer  to  the  complaint, 
that  the  poUcy  is  forfeited  on  account  of  nonpayment 
thereof. 

1.  It  is  claimed  that  by  the  explicit  terms  of  the  con- 
tract the  premiums  were  payable  at  the  home  office  of  the 
company  at  Newark,  New  Jersey,  and  that  such  stipulation 
was  one  which  appellee's  agents  had  no  right  to  waive.  This 
contention  requires  an  examination  of  the  contract  in  so  far 
as  it  relates  to  the  question  made,  its  true  purpose  not  being 
deducible  from  detached  clauses  thereof.  "General  words 
must  be  confined  or  restrained  to  the  nature  of  the  subject  or 
the  aptitude  of  the  person ;  or,  to  the  persons  to  whom  they 
relate*"  Hughes,  Contracts,  p.  588.  The  following  lan- 
guage appears  in  the  policy:  "All  premiums  are  payable 
at  the  home  office  of  the  company."  It  is  followed  by  the 
qualifying  clause,  "but  may  be  paid  to  an  authorized  repre- 
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sentative  of  the  company;"  the  meaning  of  the  entire  pro- 
vision being  put  beyond  any  question  by  the  further  clause, 
"if  for  any  reason  the  premium  is  not  called  for  when  due 
by  an  authorized  representative  of  the  company."  The 
necessary  implication  is  that  the  premium  was  in  fact  pay- 
able to  the  collectors  of  the  company,  thus  according  with 
the  averments  of  the  complaint  as  to  the  custom  of  the  com- 
pany in  that  behalf,  which  is  entirely  in  keeping  with  the 
character  of  the  business  done. 

2.  The  magnitude  of  the  expense  necessary  to  the  trans- 
mission of  five  cents  each  week,  or  of  twenty  cents  every  four 
weeks,  to  Newark,  New  Jersey,  as  compared  to  the  amount 
involved  in  the  main  transaction,  is  an  element  to  be  con- 
sidered in  the  determination  of  the  true  intent  of  the  par- 
ties. Kenyon  v.  Knights  Templar,  etc.,  Assn,  (1890),  122 
N.  Y.  247,  25  N.  E.  299 ;  Keller  v.  Equitable  Fire  Ins.  Co. 
(1867),  28  Ind.  170.  The  age  of  the  assured,  expressed  in 
the  policy,  was  eleven  years.  Her  payment  of  premiums 
therefore  extended  over  a  period  of  more  than  three  and 
one-half  years  which  would  have  required  about  forty-five 
separate  transactions,  twenty-five  cents  at  a  time  having  been 
paid  to  the  representative  who  ^Tiunted  her  up."  The  rate 
charged  is  approximately  forty  per  cent,  in  e^jeess  of  the 
regular  rate  shown  by  the  standard  life  insurance  tables.  It 
would  be  impossible  to  justify  this  rate  upon  the  hypothesis 
that  those  who  buy  small  policies  are  more  able  to  pay  a  high 
rate  than  those  who  buy  large  ones,  and  it  might  not  be  fair 
to  the  company  to  say  that  such  rate  is  exacted  because  of 
the  ignorance  and  inability  of  those  who  pay  it.  The  plaus- 
ible explanation  is  found  in  the  increased  cost  of  collecting 
premium,  to  which  might  be  added  a  trifle  for  difference  in 
interest  on  the  premium  during  the  year  of  payment.  If  the 
cost  of  collecting  was  to  be  borne  by  the  assured,  the  extra 
premium  charged  would  appear  to  be  without  warrant.  If 
the  collection  was  to  be  made  by  the  company,  as  it  is  averred 
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in  the  complaint  to  have  been  its  custom  to  do,  then  the 
duty  so  to  make  such  collections  can  not  be  ignored. 

3.  If  the  policies  in  suit  are  to  be  forfeited  for  non- 
payment of  premium,  it  must  be  done  under  that  part  of  the 
condition  which  provides  for  remittances  by  the  assured 
to  Newark,  New  Jersey.  "If  for  any  reason  the  premium 
is  not  called  for  when  due,  by  an  authorized  representative 
of  the  company,  it  shall  be  the  duty  of  the  policy  holder, 
*  *  *  to  bring  or  send  said  premium  to  the  home  office 
of  the  company  or  one  of  its  district  offices."  The  averment 
of  the  complaint  shows  a  disregard  of  this  stipulation  by  the 
company  during  the  entire  term  of  the  insurance.  "It  is 
abundantly  settled  that  an  insurance  company  will  be  es- 
topped to  insist  upon  a  forfeiture,  if,  by  any  agreement, 
either  express  or  implied  by  the  course  of  its  conduct,  it 
leads  the  insured  honestly  to  believe  that  the  premiums 
or  assessments  will  be  received  after  the  appointed  day. 
The  decisions  which  hold  and  enforce  this  view  are  very 
numerous.'^  Sweetser  v.  Odd  Fellows,  etc,  Assn.  (1889), 
117  Ind.  97-100 ;  Franklin  TAfe  Ins,  Co.  v.  Wallace  (1884), 
93  Ind.  7;  Kline  v.  National  Benefit  Assn.  (1887),  111 
Ind.  462,  466,  60  Am.  Rep.  703 ;  Supreme  Tribe  of  Ben 
Eur  V.  Hall  (1900),  24  Ind.  App.  316,  79  Am.  St.  262. 

4.  "Any  agreement,  declaration  or  course  of  action,  on 
the  part  of  an  insurance  company,  which  leads  a  party  in- 
sured honestly  to  believe  that  by  conforming  thereto  a  for- 
feiture of  his  policy  will  not  be  incurred,  followed  by  due 
conformity  on  his  part,  will  and  ought  to  estop  the  company 
from  insisting  upon  the  forfeiture,  though  it  might  be 
claimed  under  the  express  letter  of  the  contract.  The  com- 
pany is  thereby  estopped  from  enforcing  the  forfeiture. 
The  representations,  declaration  or  acts  of  an  agent,  con- 
trary to  the  terms  of  the  policy,  of  course,  will  not  be  suffi- 
cient, unless  sanctioned  by  the  company  itself."  Insurance 
Co.  V.  Eggleston  (1877),  96  U.  S.  572,  24  L.  Ed.  843; 
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Phoenix  Ins.  Co.  v.  Doster  (1882),  106  IT.  S.  30, 1  Sup.  Ct. 
18,  27  L.  Ed.  65 ;  Powers  v.  Prudential  Ins.  Co.  (1894),  83 
Hun  254,  31  N.  Y.  Supp.  626 ;  Hartford  Life,  etc.,  Ins.  Co. 
V.  Unsell  (1892),  144  U.  S.  439,  36  L.  Ed.  496,  12  Sup. 
Ct.  671. 

The  principle  is  clearly  stated  in  a  standard  text-book  as 
follows:  ''Forfeitures  are  so  odious  in  law  that  they  will 
be  enforced  only  where  there  is  the  clearest  evidence  that 
such  was  the  intention  of  the  parties.  If  the  practice  of  the 
company  and  its  course  of  dealings  with  the  insured  and 
others  known  to  the  insured  have  been  such  as  to  induce  a 
belief  that  so  much  of  the  contract  as  provides  for  a  forfeit- 
ure in  a  certain  event  will  not  be  insisted  on,  the  company 
will  not  be  allowed  to  set  up  such  forfeiture,  as  against  one 
in  whom  their  conduct  has  induced  such  belief."  2  May, 
Insurance  (4th  ed.),  §361.  Van  Camp  Packing  Co.  v. 
Hartman  (1890),  126  Ind.  177. 

5.  The  averments  of  the  complaint  show  a  waiver  of  the 
condition  relied  upon  by  the  company,  and  do  not,  therefore, 
give  a  right  of  forfeiture.  The  assured,  making  provision 
for  payment,  and  notifying  the  collector  thereof,  was  not — 
he  acquiescing  in  such  arrangement — ^in  default  If  the 
company  has  not  received  all  the  premiums  which  were  due 
up  to  the  time  of  death,  it  has  no  one  to  blame  but  itself  and 
its  agent.  As  the  agent  was  authorized  to  accept  payment  of 
premiums,  he  could  exercise  his  discretion  as  to  the  mode  of 
payment.  Western  Ins.  Co.  v.  McAlpin  (1899),  23  Ind. 
App.  220-227,  77  Am.  St.  423 ;  Hanover  Fire  Ins.  Co.  v. 
Dole  (1898),  20  Ind.  App.  333-338;  Painter  v.  Industrial 
Life  Assn.  (1892),  131  Ind.  68-73.  The  decedent  had  a 
right  to  rely  upon  the  assurance  given  to  her  by  the  com- 
pany, and  it  would  be  a  fraud  to  refuse  payment  of  the 
policy  because  she  did,  under  the  circumstances,  rely  upon  it. 

6.  It  is  averred  that  the  relatives  of  the  assured  have 
demanded  payment  and  offered  to  make  proof  of  death,  and 
that  the  appellee  has  denied  all  liability,  and  refused  to  pay 
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any  part  of  said  policy.  Having  the  right  to  make  payment 
to  such  persons  under  the  provision  for  "facility  of  pay- 
ment" above  set  out — such  provision  being  one  the  validity 
of  which  appellee  can  not  well  dispute — a  demand  by  such 
persons,  and  denial  of  liability,  which  amounts  to  a  waiver  of 
other  proof,  is  sufficient  to  justify  the  maintenance  of  this 
action;  the  denial  of  liability  being  in  itself  sufficient 
thereto.  Union  Cent  Life  Ins.  Co.  v.  Uollowell  (1896),  14 
Ini  App.  611 ;  Home  Ins.  Co.  v.  Sylvester  (1900),  25  Ind. 
App.  207. 

7.  The  condition  that  *^o  suit  on  this  policy  shall  be 
maintained  against  the  company  unless  brought  within  six 
months  next  after  the  date  of  the  death  of  the  insured"  is  in 
conflict  with  the  provisions  of  the  statute  that  "no  condition 
or  agreement  not  to  sue  for  a  period  of  less  than  three  years 
shall  be  vaUd."  §4923  Bums  1901,  §3770  R.  S.  1881 ; 
Insurance  Co.  of  North  America  v.  Brim  (1887),  111  Ind. 
281;  Eagle  Ins.  Co.  v.  LaFayette  Ins.  Co.  (1857),  9  Ind. 
443.  ' 

The  judgment  is  reversed  and  the  cause  remanded,  with* 
instructions  to  overrule  the  demurrers  to  the  first  and  second 
paragraphs  of  complaint,  and  for  further  proceedings  not 
inconsistent  herewith. 


Avert  v.  Nordyke  &  Marmon  Company, 

[No.  4,556.     Filed  April  28,  1904.     Rehearing  denied  June  29,  1904. 
Appeal  to  Supreme  Court  dismissed  February  2,  1905.] 

1.  Appeal,  aivd  Error. — Bill  of  Eaceptions. — Narrative  Form, — 
Where  a  bill  of  exceptions  was  duly  signed  and  filed,  the  fact  that 
the  eyidence  therein  is  set  out  in  narrative  form  is  no  reason  that 
such  bill  should  be  disregarded,    p.  545. 

2.  Same. — BiU  of  Emceptions, — Transcript. — ConfHct  0$  to  Date  of 
Trial. — Where  the  bill  of  exceptions  shows  that  the  evidence  in  the 
cause  was  introduced  on  January  29,  1902,  and  the  transcript  shows 
the  trial  was  held  on  January  23,  24,  27,  28  and  29,  1902,  the  date 
of  the  bill  controls,    p.  645. 
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3.  Appeax  and  Error. — Bill  of  Exceptions, — Official  Reporter. — It  Lb 
not  necessary  that  the  bill  of  exceptions  shall  be  transcribed  by  the 
official  court  reporter,     p.  545. 

4.  Same. — Bill  of  Exceptions. — Evidence  Not  All  in  Record. — Where 
the  bill  of  exceptions  shows  that  a  witness  testified,  "I  did  not  notice 
any  difference  between  that  rick  and  others,  in  the  mode  of  piling* 
etc./'  and  the  bill  recites  that  "this  was  all  the  evidence  given  in 
the  case,"  such  bill  does  not  show  that  other  evidence  was  introduced, 
as  the  bill  shows  that  "etc."  was  used  by  the  witness,     p.  546. 

5.  Same. — Bill  of  Exceptions. — Objections  to  Approval  by  Judge.-^ 
What  shall  be  contained  in  a  bill  of  exceptions  is  a  matter  exclusively 
for  the  trial  judge,  and  objections  made  by  a  party  to  his  approval 
are  unavailing,    p.  546. 

6.  Same. — Transcript. — Precipe. — Original  BUI  of  Exceptions. — 
Where  appellant  by  his  precipe  directs  the  clerk  to  make  a  transcript 
in  a  certain  cause,  it  is  the  duty  of  the  clerk  to  make  a  complete 
transcript,  and  under  the  act  of  1903  (Acts  1903,  p.  338,  §7)  the 
original  bill  of  exceptions  may  properly  be  included  therein,    p.  546. 

7.  Same. — Bill  of  Exceptions. — Instructions. — How  Made  Part  of 
Record. — Where  instructions  are  incorporated  into  the  bill  of  excep- 
tions it  is  not  necessary  for  the  judge  to  sign  marginal  exceptions 
thereon,     p.  546. 

8.  Evidence. — Impeachment  of  Witness. — Orounds. — Where,  in  the 
trial  of  a  cause  by  a  servant  against  his  master  for  personal  injuries, 
objection  was  made  to  evidence  tending  to  impeach  a  witness,  on  the 
grounds  (1)  that  notice  to  such  witness  would  not  be  notice  to  the 
master;  and  (2)  the  evidence  was  incompetent,  irrelevant  and  imma- 
terial, and  on  appeal  such  evidence  was  as.sailed  because  it  was  an 
attempt  to  impeach  a  witness  on  a  collateral  and  immaterial  matter 
brought  out  on  cross-examination,  no  question  is  presented,  since  the 
question  on  appeal  was  not  passed  upon  by  the  trial  court,     p.  547. 

9.  Same. — Dangerous  Place. — Notice  to  Foreman. — Verbal  Statements. 
— Where  notice  to  the  master  of  a  dangerous  place  is  material,  in  an 
action  by  the  servant  for  personal  injuries,  evidence  of  the  statements 
made  by  an  employe  to  the  foreman  of  such  master  on  informing  such 
foreman  of  such  dangerous  place  is  admissible.  The  notice  being 
competent,  the  statement  accompanying  it  is  also  competent,     p.  548. 

10.  JI aster  and  Servant. — Assumed  Risk. — Obvious  Dangers. — The 
doctrine  of  assumed  risk  depends  upon  an  implied  contract  created, 
in  the  case  of  an  obvious  danger,  from  the  voluntary  act  of  the  serv- 
ant in  continuing  in  the  employment,     p.  549. 

11.  Same. — Assumption  of  Risk. — To  charge  a  servant  with  an 
assumption  of  the  risk  of  a  danger  it  must  be  shown  that  such  serv- 
ant not  only  knew  of  the  defect,  but  also  appreciated  the  danger  there- 
from,    p.  550. 

12.  Same. — Assumed  Risk. — Obvious  Danger. — Evidence. — Where  the 
evidence  is  conflicting  the  question  whether  the  servant  knew  of  de- 
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fects  not  incidental  to  his  work;  and  appreciated  the  dangers  arising 
from  such  def«cts,  is  one  for  the  jury.     p.  551. 

13.  Master  and  Servant. — Assumption  of  Risk. — Knowledge  of  Dan- 
ger,— Where  the  servant  merely  knows  that  there  is  some  danger,  but 
does  not  fully  appreciate  what  the  danger  leally  is,  he  does  not  assume 
the  risk  thereof,    p.  553. 

14.  Trial. — Instructions. — **Defect.** — *'Danger" — Where  there  is  a 
question  of  asAmed  risk  submitted  to  the  jury,  the  distinction  be- 
tween "defect"  and  "danger"  should  be  clearly  made  known  by  proper 
instructions,    p.  553. 

15.  Same. — Knowledge  of  Danger, — Evidence, — Where  from  the 
nature  of  the  defect  and  dangers  arising  therefrom  there  can  be  but 
one  inference  as  to  the  servant's  knowledge  and  appreciation  thereof, 
the  assumption  of  such  risk  is  a  question  of  law  for  the  court,  but 
where  diverse  inferences  may  be  drawn  from  the  facts,  it  is  a  question 
for -the  jury.     p.  553. 

16.  Master  and  Servant. — Assumed  Risks, — Dangers  Out  of  Line  of 
Duty. — Where  a  servant  is  at  work  where  there  are  obvious  dangers 
arising  from  defects  out  of  hijs  line  of  employment,^  he  will  neverthe- 
less assume  such  risks  by  continuing  in  the  service,     p.  556. 

17.  Trial, — Negligence, — Dangerous  Works  and  Wags, — Instructions. 
— Where  it  is  charged  that  defendant  was  negligent  in  piling  a  rick 
of  pig  iron  near  the  place  where  the  servant  was  working,  and  that 
such  iron  fell  on  such  servant,  inflicting  injuries,  and  the  answers  to 
interrogatories  fail  to  show  that  there  was  no  negligence  therein, 
such  answers  do  not  absolve  the  master  from  the  charge  of  negligence, 
and  render  harmless  an  instruction  relative  to  assumed  risk.     p.  557. 

18.  Trial. — Interrogatories  Outside  of  Issues. — Where  an  interroga- 
tory asks  for  a  fact  which  is  outside  of  the  issues  in  the  case,  the 
answer  thereto  can  not  be  considered,    p.  557. 

19.  Same. — Interrogatories, — Conclusions, — Where  the  answer  to  an 
interrogatory  was  that  "the  work  was  carefully  done,"  such  answer 
is  a  conclusion,  and  can  not  be  considered,    p.  558. 

20.  Words  AND  Phrases. — "Care"  and  "carefulness"  are  antonyms  of 
"neglect"  and  "negligence,"  and  are  conclusions,     p.  558. 

21.  Trial. — Interrogatories. — Conclusion, — An  answer  to  an  inter- 
rogatory that  "the  men  piling  the  iron  exercised  ordinary  and  rea- 
sonable care"  is  a  conclusion,  and  can  not  be  considered,     p.  558. 

22.  Evidence. — Comparison  of  Alleged  Negligent  Act  With  Others  Not 
Negligent, — Where  it  is  alleged  that  the  negligent  act  of  defendant 
consisted  in  piling  a  rick  of  iron,  evidence  of  piling  other  ricks  is  not 
admissible,    p.  558. 

23.  Trial. — Interrogatories. — An  answer  to  an  interrogatory  that  de- 
fendant "did  not  know  the  rick  was  dangerous"  is  not  equivalent  to 
a  finding  that  defendant  used  reasonable  care  to  provide  a  safe  work- 
ing place,    p.  558. 
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24.  Evidence. — Opinion, — Where  there  is  no  charge  of  wilfalness, 
what  the  employes  thought  about  the  safety  of  a  rick,  alleged  to  have 
been  negligently  piled,  is  outside  of  the  issues,     p.  558« 

From  Superior  Court  of  Marion  County  (61,369)  ;  Vin- 
son Carter  J  Judge. 

Action  by  George  R.  Avery  against  the  Nftrdyke  &  Mar- 
mon Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

Wymond  /.  Beckett  and  Henry  M.  Bowling,  tor  appel- 
lant. 

Elmer  E.  Stevenson  and  Edward  H.  Knight,  for  appellee. 

EoBY,  J. — ^Action  to  recover  damages  for  personal  injury. 
The  amended  complaint  was  in  one  paragraph.  Its  aver- 
ments, summarized,  are  to  the  effect  that  the  defendant  cor- 
poration is  a  manufacturer  of  milling  machinery  in  Indi- 
anapolis ;  that  on  August  24,  1900,  appellant  was  working 
for  it  in  its  factory,  cleaning  or  smoothing  the  rough  places 
off  of  milling  machinery ;  that  this  was  his  chief  duty,  and 
that,  to  perform  it,  he  was  required  by  appellee  to  place  said 
machinery  or  castings  upon  a  truck  which  ran  into  said 
factory,  and  such  truck  was  then  run  out  of  the  building 
into  appellee's  yard,  where  it  was  the  custom  and  appellant's 
duty  to  clean  and  smooth  the  castings  while  thereon ;  that 
on  said  day  appellant  was  working  at  his  usual  and  cus- 
tomary duties  in  cleaning  and  smoothing  castings  upon  said 
truck  in  said  yard,  without  negligence  on  his  part;  that 
appellee  had  negligently  piled,  or  caused  to  be  piled,  near 
said  track  and  appellant's  working  place,  pig-iron  in  ricks 
parallel  with  said  track  and  near  thereto ;  that  said  iron  had 
been  piled  too  near  said  track,  too  high,  and  in  an  unsub- 
stantial and  negligent  manner,  making  said  ricks  dangerous 
and  likely  to  fall,  thereby  rendering  appellant's  working 
place  dangerous ;  that  appellant  was  engaged  at  his  work  as 
aforesaid,  with  his  back  to  said  ricks,  and  in  said  place  as 
aforesaid,  without  fault  on  his  part,  and  without  knowledge 
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that  they  would  fall  on  him  and  injure  him,  but  said  ap- 
pellee knew,  or  ought  to  have  known,  that  said  ricks  of  pig- 
iron  would  fall  on  and  injure  him;  that  on  said  day  appel- 
lant was  working,  cleaning  castings,  in  his  usual  place,  and 
that  by  the  negligence  of  the  appellee  the  rick  of  pig-iron  fell 
on  him,  to  his  damage,  etc  The  issue  was  formed  by  a  gen- 
eral denial,  trial  and  verdict  for  appellee,  motion  for  new 
trial  overruled,  and  judgment  rendered  on  the  verdict. 

The  error  assigned  is  in  overruling  the  motion  for  a  new 
triaL  In  support  of  the  assignment,  appellant  has  argued 
questions  relating  to  the  admission  of  evidence,  the  giving 
of  certain  instructions,  and  the  refusal  to  give  others  re- 
quested. 

1.  Preliminary  to  the  consideration  of  these,  it  must  be 
determined  whether  the  bill  of  exceptions  containing  the 
evidence  and  the  bill  of  exceptions  containing  the  instruc- 
tions are  in  the  record.  The  bill  purporting  to  contain  the 
evidence  was  duly  signed  by  the  trial  judge,  duly  filed,  and 
certified  to  this  court.  The  statement  therein  contained  is 
in  narrative  form.  We  are  not  authorized  to  disregard  it 
for  that  reason. '  ^eaUey  v.  'Wolf  (1897),  148  Ind.  208; 
Orisell  V.  Noel  Bros.,  etc.,  Co.  (1893),  9  Ind.  App.  251. 

2.  The  bill  states  that  the  evidence  was  introduced  on  the 
29th  day  of  January,  1902.  The  clerk's  transcript  shows 
that  the  trial  was  had  on^the  23d,  24th,  27th,  28th  and  29th 
days  of  January,  1902.  The  statement  of  the  bill  of  excep- 
tions as  to  dates  controls  where  there  is  a  discrepancy  be- 
tween it  and  the  record  made  by  the  clerk.  Alley  v.  State, 
ex  rel.  (1881),  76  Ind.  94,  95;  Indiana,  etc.,  R.  Co.  v. 
Adam8\l887)y  112  Ind.  302,  303 ;  Ewbank's  Manual,  §34. 

3.  The  evidence,  as  incorporated  in  the  bill,  does  not 
purport  to  have  been  transcribed  by  the  official  reporter.  It 
is  not  necessary  that  it  should  be  so  transcribed.  Adams  v. 
State  (1901),  156  Ind.  596-600;  Tombaugh  v.  Grogg 
(1901),  156  Ind.  355-358. 
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4.  A  part  of  the  testimony  of  one  witness  is  set  out  in  the 
bill  as  follows:  "I  did  not  notice  any  difference  between 
that  rick  and  others,  in  the  mode  of  piling,  etc."  It  ia 
argued  that  this  shows  affirmatively  that  all  of  the  evidence 
is  not  in  the  record.  The  answer  purports  to  be  that  of  the 
witness,  and  the  abbreviation  must  be  treated  as  having 
been  used  by  him.  The  bill  recites:  "This  was  all  the 
evidence  given  in  the  case."  It  does  not  on  its  face  show 
that  other  evidence  was  introduced,  and  it  is  therefore  suffi- 
cient   Ewbank's  Manual,  §34,  p.  48. 

5.  Appellee  filed  written  objections  to  the  bill  of  excep- 
tions before  it  was  signed  and  filed,  giving  therein  specific 
reasons,  supported  by  affidavit,  why,  in  its  opinion,  the  bill 
should  not  be  authenticated.  Such  objections  were  over- 
ruled, and  is  shown  by  the  bill  of  exceptions  preeanted  by 
appellee.  What  shall  be  contained  in  the  bill  is  a  matter 
exclusively  for,  the  trial  judge  to  determine.  Jelley  v. 
Roberts  (1875),  50  Ind.  1.  The  rulings  upon  the  various 
objections  made  as  aforesaid  do  not  authorize  this  court  to 
disregard  the  bill  as  settled. 

6.  Appellant,  by  precipe,  directed  the  clerk  to  make  out 
a  transcript  for  appellee.  No  specific  directions  as  to  any 
particular  part  of  the  record  were  given,  and  it  thereby 
became  the  duty  of  the  clerk  to  make  out  and  deliver  or 
transmit  a  complete  transcript.  §661  Bums  1901,  §649  R. 
S.  1881;  Barries  V.  Pelham  (1897),  18  Ind.  App.  166-168. 
The  original  bill  of  exceptions  containing  the  evidence  con- 
stitutes and  is  considered  a  part  of  the  transcript.  Acts 
1903,  p.  338,  §7.  The  certificate  of  the  clerk  was  in  due 
and  regular  form.     Acts  1903,  supra, 

7.  The  instructions  having  been  incorporated  in  the  bill 
of  exceptions,  it  was  not  necessary  for  the  trial  judge  to 
sign  marginal  exceptions  thereon.  Moore  v.  Combs  (1900), 
24  Ind.  App.  464,  cited  and  relied  upon  by  appellee,  does 
not  control.  Ayres  v.  Blevins  (1901),  28  Ind.  App.  101. 
The  bills  of  exceptions  are  properly  a  part  of  the  record. 
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The  appellant,  when  injured,  was  engaged  in  cleaning 
a  casting  which  was  on  a  truck  standing  in  the  usual  and 
proper  place.  He  received  his  orders  from  one  Linneman, 
boss  of  the  department  in  which  he  was  employed.  Appel- 
lee's employes,  working  under  the  direction  of  the  foreman 
of  the  "piling  gang" — a  distinct  department  of  its  business 
—on  the  day  before  had  been  piling  pig-iron  in  ricks  twenty- 
eight  inches  south  of  and  along  the  track  upon  which  said 
truck  and  castings  stood  at  the  time  of  the  accident  com- 
plained of.  On  the  morning  of  the  accident,  such  work  was 
resumed.  Appellant  was  not  subject  to  the  orders  of  the 
boss  of  said  "piling  gang."  The  separate  pieces  of  pig- 
iron  so  piled  were  from  six  inches  to  two  and  one-half  feet 
long,  and  three  or  four  inches  in  diameter,  and  were  rough 
on  the  sides  and  ends.  The  particular  rick  that  fell  upon 
appellant  was  piled  to  a  height  of  from  seven  to  eight  feet. 
It  had  just  been  completed,  and  a  new  one  begun,  when  it 
fell.  Properly  piled,  the  rick  would  have  been  safe,  and 
the  fact  that  this  one  fell  indicated  that  it  was  not  piled 
right.  There  was  a  conflict  in  the  evidence  relative  to  the 
foreman's  knowledge  that  it  was  dangerous. 

8.  A  witness  called  by  appellant,  who  was  one  of  the 
gang  that  piled  the  iron,  testified  that  the  rick  looked  dan- 
gerous, and  quivered  whenever  a  piece  of  iron  was  thrown 
upon  it,  and  that  thirty  minutes  before  it  fell  he  told  the 
foreman  in  charge  that  the  pile  looked  dangerous.  On 
cross-examination  he  was  asked  if  he  said  anything  to  the 
men  he  was  working  with  about  the  pile  looking  dangerous. 
He  answered :  "Yes,  before  I  went  to  see  Foggleson  [the 
foreman],  I  made  the  remark  that  it  looked  dangerous,  and 
that  I  would  go  and  see  him."  Thereafter  appellee  called 
one  of  the  men  with  whom  the  witness  was  working,  and 
asked  whether  said  first-named  witness  said  anything  to 
him  about  the  rick  looking  dangerous  or  liable  to  fall.  Ap- 
pellant contends  that  his  objection  to  this  question  should 
have  been  sustained,  stating  the  proposition  that  a  witness 
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can  not  be  impeached  upon  immaterial  and  collateral  mat- 
ters testified  to  by  him  upon  cross-examination.  The  objec- 
tion to  the  testimony  stated  at  the  trial  was  based  upon  other 
grounds  than  these  argued,  i,  e,,  that  notice  to  the  witness 
would  not  be  notice  to  the  defendant ;  that  the  evidence  was 
incompetent,  immaterial  and  irrelevant.  Only  such  grounds 
of  objection  to  the  admission  of  evidence  as  are  presented 
to  the  trial  court  can  be  insisted  upon  in  this  court.  Everitt 
V.  Indiana  Paper  Co.  (1900),  25  Ind.  App.  287. 

9.  There  was,  however,  no  error  in  admitting  the  evi- 
dence. It  was  competent  to  prove  what  the  witness  did 
with  reference  to  convpying  notice  of  the  dangerous  charac- 
ter of  the  rick  to  the  foreman,  appellee^s  representative. 
Where  it  is  competent  to  prove  the  act,  it  is  competent  to 
prove  the  statement  accompanying  it  as  part  of  the  res 
gestae  of  such  act.  McConnell  v.  Hannah  (1884),  96  Ind. 
102;  Boone  County  Bank  v.  Wallace  (1862),  18  Ind.  82- 
85;  Creighton  v.  Hoppis  (1885),  99  Ind.  369-371.  The 
testimony  elicited  upon  direct  examination  tended  to  show 
that  the  witness  conveyed  notice  to  the  foreman  of  the  defect. 
It  being  relevant  to  prove  what  he  said  upon  the  subject 
and  whiat  he  did  in  the  respect  indicated,  all  that  he  did 
and  said  at 'the  time  became  relevant.  The  legal  proposi- 
tion stated  by  appellant  is  abstractly  correct,  as  shown  by 
the  authorities  cited,  but  it  is  not  applicable  to  the  facts. 

The  ninth  instruction  given  to  the  jury  was  as  follows: 
"When  a  servant  engages  in  the  employment  of  a  master, 
he  thereby  assumes  all  such  risks  of  injury  as  are  incidental 
and  necessarily  attend  and  attach  to  the  kind  of  work  for 
which  he  was  employed.  He  also  assumes  all  dangers  and 
risks  as  are  open,  obvious  and  apparent,  or  which,  by  the 
exercise  of  reasonable  and  ordinary  care,  he  could  have 
ascertained  and  known  of.  The  meaning  of  this  doctrine  of 
assumption  of  risk  amounts  to  this :  That  when  a  servant 
engages  in  an  employment  which  is  necessarily  attended 
with  some  risk  or  danger,  or  if,  while  he  is  engaged  in  such 
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employment,  he  becomes  aware  of  danger  or  risks,  although 
not  incident  to  the  employment  in  which  he  is  engaged,  or 
such  dangers  are  so  apparent  that  he  ought  to  observe  and 
know  of  the  same,  if  he  use  ordinary  care,  and,  with  such 
knowledge  or  means  of  knowledge,  he  continues  on  in  his 
work,  and  is  injured  by  reason  of  any  such  dangers  above 
named,  then  for  such  injuries  the  servant  will  not  be  entitled 
to  recover/'  By  the  eleventh  instruction  given,  the  ques- 
tions as  to  whether  there  was  "any  defect  or  danger  in  the 
place  where  plaintiff  was  required  to  work,"  "whether  such 
danger,  if  any,  was  incident  to  the  employment,"  and 
"whether  the  danger  or  defect  tvas  known  and  obvious," 
were  submitted  to  the  jury. 

10.  Appellant  requested  that  the  jury  be  instructed  as 
follows :  "The  rule  that  a  servant  assumes  such  risks  of  his 
employment  as  are  apparent  or  incidental  to  it  is  to  be  con- 
sidered in  connection  with  the  more  general  principle  which 
requires  that  the  master  shall  provide  for  the  safety  of  his 
servants.  It  is  a  question  for  you  to  determine,  under  the 
facts  of  this  case,  whether  the  risks  or  danger,  if  any,  to  the 
plaintiff's  working  place,  was  visible,  palpable,  incident  to 
the  particxdar  service,  or  should  have  been  discovered  by  the 
plaintiff  in  the  exercise  of  ordinary  care.  An  agreement 
on  the  part  of  the  servant  to  asume  the  risks  of  danger  to  his 
working  place  can  not  be  conclusively  presumed  from  mere 
knowledge  of  its  existence.  It  is  only  where  the  person 
injured,  knowing  and  appreciating  the  danger,  voluntarily 
encounters  it,  that  such  knowledge  is  a  defense.  The  knowl- 
edge, however,  is  a  material  fact,  if  it  exists,  for  your  con- 
sideration in  determining  whether,  under  all  the  circum- 
stances, the  plaintiff  assumed  the  risk  or  was  guilty  of  con- 
tributory negligence."  The  instruction  refused  is  based 
upon  and  follows  the  language  of  the  opinion  in  City  of  Ft, 
Wayne  v.  Christie  (1901),^  156  Ind.  172,  176.  It  is  con- 
ceded that  "It  is  not  enough  that  a  servant  should  know  of 
a  defect  alone^  for  his  experience  or  ignorance  may  be  such 
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that  the  risk  or  danger  attending  such  defect  would  not  be 
understood,  and  therefore  not  known  to  him.  He  must 
know  of  the  danger,  and  once  knowing  it  he  is  charged  with 
all  the  risks  springing  from  knowledge  thus  obtained.  It 
would  be  a  travesty  on  justice,  indeed,  to  permit  a  servant  to 
escape  this  rule  of  law  by  claiming  that,  -although  he  knew 
the  danger,  yet  he  did  not  appreciate  it.  He  might  properly 
assert  that  he  knew  of  the  defect,  but  did  not  appreciate  the 
danger  therefrom."  The  instructions  given  are  not  so  clear 
in  distinguishing  knowledge  of  defect  and  knowledge  of  dan- 
ger as  the  above-quoted  extract  from  the  very  exhaustive  and 
able  argument  made  by  appellee's  counsel,  but,  although  the 
instructions  given  be  considered  as  a  correct  exposition  of 
the  law,  so  far  as  they  go,  the  exception  to  the  one  refused 
presents  the  question  involved  in  appellant's  proposition. 
The  doctrine  of  assumed  risk  depends  upon  an  implied  con- 
tract created,  in  the  case  of  obvious  danger,  from  the  volim- 
tary  act  of  the  employe  in  continuing  in  the  service.  Wori- 
man  v.  Minich  (1901),  28  Ind.  App.  31 ;  Davis  Coal  Co.  v. 
Polland  (1902),  168  Ind.  607,  92  Am.  St.  319. 

11.  There  can  be  no  room  for  implying  such  contract 
except  where  the  employe  acts  in  view  of  the  danger  to 
which  he  is  subjected.  WTiere  he  is  an  infant,  or  otherwise 
lacking  in  discretion  or  judgment,  there  can  never  be  any 
doubt  but  that  he  must  be  shown  to  have  appreciated  the 
danger  before  he  can  be  chained  with  assumption  of  the 
risk  arising  therefrom;  and  this,  too,  although  the  facts 
brought  to  his  knowledge  are  sufficient  to  have  warned  one 
of  ordinary  capacity.  Mullin  v.  California  Horseshoe  Co. 
(1894),  105  Cal.  77,  38  Pac.  635. 

The  principle  is  stated  in  a  recent  text-book  as  follows : 
"The  plaintiff  is  presumed  to  possess  ordinary  intelligence, 
and  to  exercise  care  to  discover  what  such  intelligence  would 
enable  him  to  know  and  appreciate.  And  as  he  is  required 
to  apply  this  grade  of  intelligence  to  the  investigation  of 
the  risks  of  the  employment  which  he  undertakes,  so  he  is 


NOVEMBER  TER]\r,  1904— Vol.  34.  551 

Avery  v.  Nordyke  &  Marmon  Co. 

required  to  draw  upon  whatever  of  special  knowledge  or 
experience  he  may  have.  Dangers  that  would  not  be  heeded 
by  persons  unused  to  factories  would  become  apparent  to  one 
who  had  had  years  of  experience  at  different  shops,  and  so 
dangers  of  machinery  that  might  not  be  apparent  to  him 
may  be  obvious  to  a  skilled  mechanic  or  engineer.  Each, 
according  to  the  degree  of  skill,  experience  or  knowledge  in 
the  business  he  possesses,  must  exercise  due  care  to  discover 
what  dangers  surround  him/^  Dresser,  Employers'  Liabil- 
ity, §95,  pp;  435,  436. 

The  requirement  that  the  employe  does  or  should  appreci- 
ate the  danger  to  which  he  is  subjected  is  essential  to  a  con- 
tract for  assumption  of  the  risk  arising  from  the  existence 
of  an  obvious  defect.  Where  the  risk  assumed  is  incident 
to  the  occupation,  the  acceptance  of  the  employment  creates 
the  contract. 

12.  The  risk,  because  of  which  appellant  was  injured, 
was  not  incidental  to  his  employment,  and  whether  he  would 
be  permitted  to  set  up  his  nonappreciation  of  such  danger 
is  not,  therefore,  decided ;  the  decision  being  limited  by  the 
facts  of  the  case  to  danger  assumed  because  of  its  being  open 
and  obvious. 

In  Ferren  v.  Old  Colony  B.  Co.  (1887),  143  Mass.  197, 
9  N.  E.  608,  the  plaintiff  was  of  mature  age,  and  had  been 
in  the  railroad  company's  service  about  seven  years,  as  a 
blacksmith.  *  His  contract  did  not  contemplate  work  outside 
of  the  shop.  In  compliance  with  the  direction  of  his  fore- 
man, he  went  with  others  into  the  yard  to  move  a  car.  He 
was  caught  between  the  side  of  the  car  and  the  wall,  and 
was  crushed.  He  had  not  before  been  between  the  car 
track  and  the  corner  of  the  building  at  the  place  where  he 
was  injured,  although  he  had  never  refused  to  help  move 
cars.  The  supreme  court  of  Massachusetts,  in  affirming 
the  judgment  in  his  favor,  said :  "Of  course,  he  could  see 
that  this  space  was  narrow ;  but  it  would  seem  that  neither 
he  nor  the  others  who  were  pushing  on  the  same  side  of  the 
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car  with  himself  understood  that  it  was  too  narrow  to  allow 
them  to  pass  through  in  safety.  This  was  his  mistake. 
Seeing  the  situation  in  a  general  way,  he  took  hold  among 
the  others,  and  tried  to  pass  through  what  proved  to  be  too 
narrow  a  place  for  him.  He  did  not  rightly  estimate  the 
probability  or  extent  of  the  peril  to  which  he  was  exposing 
himself.  Though  he  could  see  the  position  of  the  car  and 
of  the  building,  it  might  nevertheless  be  found  by  a  jury  that 
he  did  not  appreciate,  and  in  the  exercise  of  due  care  was  not 
bound  to  appreciate,  the  danger.  If,  under  the  circum- 
stances stated,  he  was  called  upon  by  the  foreman  to  assist 
in  this  work,  which  was  outside  of  the  work  which  he  was 
employed  to  do,  and  in  the  place  where  he  had  not  before 
done  such  work,  and  if  the  peril  was  not  obvious  to  him, 
and  he  failed  to  take  notice  that  the.  space  between  the  car 
and  the  building  was  too  narrow  for  him  to  pass  through 
with  safety,  and  if  his  attention  was  so  given  to  the  work 
which  he  was  doing  that  he  did  not  discover  the  danger  till 
it  was  too  late  to  save  himself,  we  can  not  say,  as  matter  of 
law,  that  he  must  be  held  to  have  assumed  the  risk.  The 
case  is  close ;  but  the  evidence  is  sufficient  'to  be  submitted  to 
the  jury  upon  the  question  whether  he  was  in  the  exercise 
of  due  care." 

In  Roth  V.  Northern  Pac.  Lumbering  Co.  (1889),  18 
Ore.  205,  22  Pac.  842,  the  employe  was  a  laborer,  injured, 
while  passing  from  one  place  to  another  in  a  factory,  by  a 
rapidly  revolving  shaft  with  projecting  set-screws.  The 
court  said :  "But  it  is  to  be  borne  in  mind  that  there  is  a 
difference  between  a  knowledge  of  the  facts  and  a  knowledge 
of  the  risks  which  they  involve.  One  may  know  the  facts, 
^nd  yet  not  understand  the  risks.  *  *  *  *It  is  not  so 
much  a  question  whether  the  party  injured  has  knowledge  of 
all  the  facts  in  his  situation,  but  whether  he  is  aware  of  the 
dapger  that  threatens  him.'  *  *  *  So  that  in  a  case 
like  the  present,  where  the  evidence  is  conflicting  as  to 
"jyh^tber  or  »ot  defendant  had  knowledge  of  the  ris^s  tp 
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which  he  was  exposed^  the  question  is  p'reeminently  for  the 
jury."  "Sometimes  the  circumstances  may  show,  as  matter 
of  law,  that  the  risk  is  understood  and  appreciated ;  and 
often  they  may  present  in  that  particular  a  question  of  fact 
for  the  jury."  Fitzgerald  v.  Cormecticui  River  Paper  Co. 
(1891),  155  Mass.  155,  29  K.  E.  464,  31  Am.  St.  537; 
Mahoney  v.  Dore  (1892),  155  Mass.  513,  80  K  E.  366; 
Russell  V.  Minneapolis,  etc,  R.  Co.  (1884),  32  Minn.  230, 
I  20  N.  W.  147. 

'  13.     "One  does  not  voluntarily  assume  a  risk,  within  the 

i  meaning  of  the  rule  that  debars  a  recovery,  when  he  merely 

knows  tjiere  is  some  danger  without  appreciating  the  dan- 
ger." kundle  V.  Hill  Mfg.  Co.  (1894),  86  Me.  400,  405, 
30  AtL  16.  The  principles  declared  in  the  cases  cited  are 
recognized  by  the  following  text-books:  1  Shearman  and 
Eedfield,  Negligence  (5th  ed.),  §215,  p.  371 ;  Dresser,  Em- 
ployers' Liability,  pp.  397,  436;  1  Bailey,  Per.  Inj*.,  §§841, 
844. 

That  it  is  essential,  to  create  an  implied  contract  to  as- 
sume a  risk  arising  from  the  open  and  obvious  character  of 
the  danger,  that  the  employe  both  knows  and  appreciates  the 
danger,  has  recently  been  so  often  declared  by  the  Supreme 
Court  that  we  do  not  feel  at  liberty  to  hold  otherwise,  nor 
to  hold  that  knowledge  embraces  and  includes  the  apprecia- 
tion required.  City  of  Ft.  Wayne  v.  Christie  (1901),  156 
Ind.  172;  Consolidated  Stone  Co.  v.  Summit  (1899),  152 
'  Ind.  297-303;  Wright  v.  Chicago,  etc.,  R.  Co.  (1903),  160 
Ind.  583-^90;  Chicago,  etc.,  R.  Co.  v.  Lee  (1902),  29  Ind. 
App.  480;  Chicago,  etc.,  R.  Co.  v.  Richards  (1901),  28 
Ind.  App.  46. 

14.  The  liability  of  confusing  the  terms  "defect"  and 
"danger,"  as  used  in  the  instructions  given,  in  view  of  the 
evidence,  rendered  it  proper  that  the  distinction  made  by  the 
instruction  refused  should  have  been  expressed  to  the  jury. 

15.  The  evidence  does  not  show  that  the  plaintiff  was  of 
jj^^rior  intelligence  or  tender   age.     Being  of  ordinary 
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capacity  and  intelligence,  evidence  that  he  did  not  know 
all  the  danger  which  he  ought  to  have  seen  and  appreciated 
would  amount  to  nothing.  "But  when  a  man  experienced 
in  the  business  testifies  that  he  did  not  know  the  risk,  the 
court  can  not  as  readily  say  that  he  could  have  seen  it  had 
he  looked,  and  the  jury  must  decide  the  conflict  of  fact  and 
inference."     Dresser,  Employers'  Liability,  §95,  p.  437. 

There  are,  however,  other  facts  than  those  relating  to  the 
incapacity  of  the  party  injured  justifying  the  inference  that 
the  danger  arising  from  a  known  defect,  or  an  opportunity 
to  ^ow  a  given  defect,  was  not  appreciated  by  the  employe. 
In  City  of  FL  Wayne  v.  Christie,  supra,  the  employe  was 
of  mature  age,  and  injured  while  digging  a  trench.  In 
Consolidated  Stone  Co.  v.  Summit,  supra,  the  appellee 
was  a  derrick  hand.  In  Wright  v.  Chicago,  etc,  R.  Co., 
supra,  Chicago,  etc,  R.  Co,  v.  Lee,  supra,  and  Chicago, 
etc,  R.  Co.  V.  Richards,' supra,  the  persons  injured  were 
brakemen,  presumably  of  full  age  and  capacity. 

Where  the  obvious  defect  is  such  that  there  is  no  room 
for  diverse  inference  with  regard  to  the  knowledge  and 
appreciation  of  the  danger  thereof  by  the  injured  employe, 
assumption  of  the  risk  becomes  a  question  for  the  court, 
exactly  as  any  other  question  of  fact  with  regard  to  which 
the  evidence  is  imcontroverted.  Where  there  is  room  for 
diverse  inference,  the  question  is  one  for  the  jury.  It  be- 
comes necessary  in  the  case  at  bar  to  determine  whether 
there  was  any  evidence  authorizing  the  submission  to  the 
jury  of  the  question  presented  by  the  instruction*  refused. 
If  so,  the  plaintiff  was  entitled  to  a  full  statement  of  the 
law  applicable  to  the  hypothesis  of  fact  maintained  by  him. 

The  evidence  of  the  plaintiff  herein  was  in  part  as  fol- 
lows: "I  was  employed  at  the  works  of  the  defendant. 
*  *  *  While  with  defendant  I  cleaned  castings.  The 
cleaning  was  done  in  the  yard  on  a  tramway  between  the 
chipping  room  and  the  turntable  in  good  weather.  In  bad 
weather  I  worked  inside  the  chipping  room,     I  bad  been 
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working  on  mill  frames  several  weeks  before  I  got  hurt, 
and  at  defendant's  works.  *  *  *  John  Linneman,  the 
straw  boss,  ordered  the  men  out  into  the  yard  to  do  their 
chipping.  Linneman  ordered  me  out  on  the  tramway  when 
the  weather  was  good.  A  crane  raised  the  mill  frames  onto 
the  truck,  then  two  or  four  men  pushed  the  truck  and  frames 
^out  onto  the  tramway.  The  truck  thus  pushed  out  was 
always  left  between  the  chipping  room  and  the  turntable. 

*  *     *     It  took  all  morning  to  clean  one  mill  frame. 

*  *  *  After  they  were  cleaned,  we  took  them  into  the 
machine  shop  if  they  were  needed  there,  or  piled  them  in 
the  yard.  *  *  *  I  was  cleaning  a  mill  frame  when  I 
was  injured.  I  was  in  the  yard  on  the  tramway,  about  six 
feet  from  the  turntable.  The  casting  was  on  a  truck  which 
was  eighteen  inches  high,  three  and  one-half  or  four  feet 
wide,  and  four  to  six  feet  long.  It  was  made  of  wood  and 
iron.  The  top  was  wooden,  and  about  two  inches  thick. 
It  was  narrower  one  way  than  the  other,  being  about  three 
feet  wide  by  two.  It  was  made  in  the  foundry,  raised  by 
a  crane,  and  let  down  on  a  truck,  which  three  or  four  men 
pushed  out  on  the  tramway.  The  trucks  were  always  taken 
out  about  fifteen  or  twenty  minutes  before  7  o'clock 
in  the  morning  and  put  on  the  tramway.  Two  or  three 
men  pushed  them  out.  The  truck  I  was  working  on  when 
I  was  injured  was  setting  where  it  was  when  the  accident 
happened.  When  I  went  to  work  in  the  morning  I  could 
not  move  it  alone.  *  *  *  I  put  my  feet  on  the  truck 
and  cleaned  the  inside  of  the  castings.  Then  I  cut  the 
rough  places  off  with  a  chisel  and  emery  stone.  Then  I  sat 
on  the  truck,  took  the  chisel  in  my  left  hand  and  a  hammer 
in  my  right ;  my  face  was  always  towards  the  casting.  I 
was  all  the  time  looking  backwards,  and  cleaning  under  the 
flaring  part  of  the  casting.  I  was  cleaning  the  east  end  of 
the  casting  when  I  was  hurt,  and  my  face  was  towards  the 
west.  There  was  nobody  working  on  the  pig-iron  when  I 
began  work  that  morning.     The  pile  that  fell  on  me  wag 
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then  three  or  four  feet  high.  Chabners  Crabtree  and  James 
K.  Greenwood  worked  on  the  pig-iron  later.  I  did  not 
notice  the  pig-iron.  I  did  not  know  it  was  likely  to  fall,  and 
was  never  notified  that  it  was  dangerous  when  piled  seven 
or  eight  feet  high.  The  pile  that  fell  was  three  or  four  feet 
from  the  truck.  There  had  never  been  any  pig-iron  piled 
so  near  the  working  place  as  that  before.  Pulley  rims  were, 
piled  there  for  a  long  time,  and  these  were  taken  away  and 
the  pig-iron  put  in  their  place.  *  *  *  I  do  not  know 
how  the  pile  was  when  it  fell,  and  remember  nothing  about 
the  accident.  The  first  I  knew  I  was  in  the  city  hospital. 
This  was  the  second  day  after  the  accident.  *  *  *  My 
injuries  were,  a  hole  in  the  back  of  my  head,  my  face 
skinned,  my  left  collarbone  displaced,  my  right  arm  stiff, 
my  hip  cut,  my  leg  cut  and  scabbed,  my  t^ticle  bursted  out 
so  that  it  had  to  be  sewed  up,  my  right  leg  and  knee  crushed, 
and  my  spine  injured." 

It  does  not  appear  from  the  testimony  of  any  witness  that 
the  plaintiff  had  actual  knowledge  of  the  danger  to  which  he 
was  subjected  by  the  defectively  piled  iron,  or  that  he  had 
knowledge  of  the  defects  therein.  The  utmost  that  can  be 
said  is  that  he  might,  by  an  examination,  have  discovered 
them.  The  circumstances  are  such  as  to  admit  of  different 
inferences. 

16.  If  plaintiff  saw  or  should  have  seen  the  defective 
piling  of  the  iron,  and  appreciated  the  danger  there- 
from, the  fact  that  his  duties  did  not  relate  to  that  depart- 
ment of  his  employer's  work  will  not  prevent  the  application 
of  the  doctrine  of  assumed  risk  to  him.  Whether  he  ought 
to  have  seen  the  defect,  in  the  exercise  of  reasonable  care, 
depends,  to  a  large  degree,  upon  the  circumstances  in  which 
he  was  placed.  The  evidence  shows  that  he  knew,  the  iron 
was  piled  near  the  track  where  he  was  working.  That  fact 
alone  is  not  sufficient,  as  a  matter  of  law,  within  the  prin- 
ciple announced  by  the  cases  cited,  to  charge  him  with  the 
assumption  of  risk  arising  from  the  defective  piling  thereof. 
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If  he  knew  6t  ought  to  have  known  and  appreciated  the  risk 
incurred  by  continuing  in  his  work,  he  can  not  recover. 
The  question  was  one  for  the  jury,  and,  in  view  of  the  undis- 
puted facts  as  to  his  knowledge  of  the  iron  being  piled  near 
the  track,  the  nature  of  the  defect  of  such  piles,  and  his 
asserted  ignorance  of  the  danger  arising  therefrom,  the 
instruction  requested  was  a  proper  one. 

The  complaint  counts  upon  negligence  in  the  following 
particulars:  (1)  Piling  pig-iron  along  and  too  near  the 
track  upon  which  plaintiff  was  working;  (2)  piling  said 
iron  too  high;  (3)  piling  said  iron  in  unsubstantial 
ricks;  (4)  piling  said  iron  in  a  negligent  manner,  making 
said  ricks  dangerous  and  likely  to  fall  upon  him. 

17.  The  jury,  in  answer  to  interrc^atories,  found  that 
the  men  engaged  in  piling  the  pig-iron  were  experienced  in 
doing  that  kind  of  work,  and  were  ordinarily  careful  and  ' 
competent  men ;  that  the  men  piled  the  pig-iron  carefully, 
and  as  it  had  ordinarily  been  piled  in  defendant's  yard; 
that  the  men  piling  the  iron  had  been  told  by  their  foreman 
to  pile  it  carefully ;  that  the  defendant  did  not,  before  the 
rick  fell,  know  that  it  was  dangerous ;  that  the  men  thought 
the  rick  was  safe  before  it  fell ;  that  the  rick  had  been  piled 
in  the  same  manner  as  other  ricks,  and  to  the  same  height ; 
that  the  defendant  had  found  by  experience  that  it  T^as  safe 
to  pile  pig-iron  to  a  height  of  seven  or  eight  feet  in  the  man- 
ner the  rick  that  fell  was  piled ;  that  the  defendants  exer- 
cised ordinary  and  reasonable  care  in  inspecting  the  rick 
that  fell.  There  is  no  finding  whatever  negativing  the  neg- 
ligence charged  in  piling  the  iron  too  near  the  track.  The 
facts  thus  exhibited  are  not  sufficient  to  establish  appellee's 
freedom  from  negligence,  and  thereby  render  harmless,  error 
in  refusing  an  instruction  relative  to  the  question  of  assumed 
risk. 

18.  There  was  no  charge  in  the  complaint  that  inex- 
perienced or  incompetent  men  were  employed.  The  find- 
ing upon  that  point  is  not,  therefore,  within  the  issues,  and 
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can  not  be  considered.  Elliott,  App.  Proc,  §§766,  767; 
Bowlus  V.  Phenix  Ins.  Co.  (1892),  133  Ind.  106,  20  L. 
R.  A.  400. 

19.  The  statements  that  the  work  was  carefully  done 
are  conclusions,  and  can  not  be  considered. 

20.  "Care"  and  "carefulness"  are  antonyms  for  "neg- 
lect" and  "negligence."  That  negligence  is  a  conclusion 
of  law  has  been  often  enough  decided.  Pittsburgh,  etc.,  R. 
Co.  V.  Spencer  (1884),  tf8  Ind.  186;  Chicago,  etc.,  B.  Co. 
V.  Burger  (1890),  124  Ind.  275. 

21.  That  the  men  piling  the  iron  exercised  ordinary  and 
reasonable  care  is  also  a  conclusion  of  law.  Conner  v.  Citi- 
zen St.  R.  Co.  (1886),  105  Ind.  62,  55  Am.  Rep.  177; 
Town  of  Boswell  v.  Wahely  (1897),  149  Ind.  64;  Pitts- 
burgh, etc.,  B.  Co.  V.  Spencer,  supra. 

22.  The  negligence  charged  in  piling  the  rick  that  fell 
depends  upon  the  manner  in  which  it  was  piled.  The  inter- 
rogatories are  silent  upon  that  point.  The  question  to  be 
determined  can  not  be  influenced  by  evidence  of  facts  not 
connected  therewith.  Such  facts  are  not  relevant.  Gen- 
eral comparisons  with  other  ricks  which  did  not  fall  can 
not  be  made.  Washington  Tp.,  etc.,  Oas  Light  Co.  v.  Mc- 
Cormich  (1898),  19  Ind.  App.  663;  Indiana,  etc..  Gas 
Co,  V.  New  Hampshire  Fire  Ins.  Co.  (1899),  23  Ind.  App. 
298. 

23.  That  the  appellee  did  not  know  that  the  rick  was 
dangerous  is  not  equivalent  to  a  finding  of  facts  showing 
reasonable  care  to  make  safe  the  place  whore  its  employe 
was  working. 

24.  There  is  no  charge  of  wilfulness  in  the  case,  and 
what  the  men  thought  about  the  safety  of  the.  rick  does  not 
appear  to  be  in  issue. 

For  error  in  refusing  the  instruction  requested  the  judg- 
ment  is  reversed,  and  the  cause  remanded,  with  instructions 
to  sustain  motion  for  new  trial  and  for  further  proceedings. 
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Grim  et  al.  v.  Griffith. 

[No.  5,048.     Filed  February  3,  1905.] 

1.  Fraud. — Execution  of  Instrument  Without  Reading. — Relying 
Upon  Representations  of  Opposite  Party. — Where  plaintiff  and  his 
wife  executed  an  ajssignment  of  a  title  bond  to  the  defendants,  one  of 
whom  wrote  such  a&signment  and  included  therein  plaintifTs  per- 
sonal property,  such  defendants  being  the  parents  of  plaintiff's  wife, 
who  at  the  time  lay  fatally  sick,  and  the  plaintiff  and  his  wife  signed 
such  assignment  without  reading  it,  upon  the  representation  by  de- 
fendants that  it  contained  only  the  title  bond,  the  question  as  to 
whether  a  fraud  was  practiced  upon  plaintiff  was  for  the  jury, 
p.  561. 

2.  JUDGMEITT. — Dismissal  of  Complaint. — Cross-Complaint. — Property 
Not  Included  in  Judgment. — Res  Judicata. — Where  plaintiff  dismisses 
his  cause  before  the  court  announces  its  decision,  but  the  court  ren- 
ders judgment  against  plaintiff  on  a  cross-complaint,  but  the  judgment 
fails  to  include  the  personal  property  mentioned  in  such  cross-com- 
plaint, there  is  no  res  judicata  as  to  such  i>ersonaI  proi)erty.     p.  562. 

From  Huntington  Circuit  Court ;  John  Q,  Cline,  Special 
Judge. 

Action  by  David  M.  Griffith  against  Eli  P.  Grim  and 
Tvifa  From  a  decree  for  plaintiff,  defendants  appeal. 
Affirmed, 

C.  W,  Watkins  and  H,  C,  Morgan,  for  appellants. 
Lesh  &  Lesh  and  8,  E.  CooJc,  for  appellee. 

KoBiNsoN,  P.  J. — Suit  by  appellee  to  recover  possession 
of  certain  personal  property.  Appellants  answered: 
(1)  General  denial;  (2)  former  adjudication;  (3)  title 
to  the  property  through  a  written  assignment'  signed  by 
appellee  and  his  wife,  Florence  E.  Griffith,  and  a  delivery 
of  the  property  to  appellants;  that  the  personal  property 
belonged  to  Florence  E.  Griffith,  and  the  assignment  was  of 
all  interest  in  certain  land  which  she  had  contracted  to  pur- 
chase, "including  all  personal  property  contained  in  the 
same  premises."  To  the  second  paragraph  of  answer  appel- 
lee replied:     (1)  Denial;  (2)  admitting  that  the  personal 
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proper.,  was  eMbr.ced  in  .ie  »Mpl.int  in  .  fonne,  .Cion 
which  was  submitted  to  the  court  for  trial,  with  a  request 
for  a  special  fin4ing ;  that  before  the  finding  was  made  the 
action  was  dismissed.  To  the  third  paragraph  of  answer 
appellee  replied:  (1)  Denial;  (2)  that  appellant  Eli  P. 
Grim  wrote  the  alleged  assignment,  acting  for  himself  and 
his  co-appellant ;  that  Florence  E.  Griffith  was  the  daughter 
of  appellants;  that  .prior  to  the  date  of  the  assignment 
appellee  and  his  wife  became  sick,  and  appellee  was  unable 
to  keep  up  the  payments  on  the  land  described  in  the  third 
paragraph  of  answer;  that  appellant  Eli  P.  Grim  then  pro- 
posed to  appellee  that  he  and  hi^  wife  should  turn  the  land 
over  to  him  in  trust,  and  that  he  would  pay  thereon,  in  addi- 
tion to  what  appellee  had  paid  ($600),  a  sufficient  sum  to 
obtain  a  deed;  that  appellant  Grim  procured  the  written 
contract,  and  informed  appellee  that  hfe  did  not  want  to  take 
any  advantage  of  him,  and  that  he  and  his  wife  should  sign 
it  so  that  he  could  pay  it  on  the  property;  that  appellee's 
wife  signed  it  before  it  was  signed  by  appellee;  that  ap- 
pellee, on  account  of  the  relationship  existing  between  him 
and  appellants,  had  confidence  in  and  trusted  them,  and 
believed  the  representations  of  appellants  that  the  assign- 
ment was  only  for  the  purpose  of  saving  the  land  for  appel- 
lee, and,  relying  on  such  representations  as  to  its  object, 
purpose  and  contents,  did  not  read  it  before  signing  it ;  that 
the  personal  property  mentioned  in  the  assignment  was  and 
is  his  property,  and  that  appellant  included  the  same  in  the 
assignment  without  the  knowledge  or  consent  of  appellee, 
and  for  the  purpose  of  defrauding  and  cheating  him ;  that 
when  he  signed  the  same  he  had  no  knowledge  that  it  in- 
cluded the  personal  property.  The  questions  argued  by 
counsel  are  those  arising  under  the  motion  for  a  new  triaL 

Complaint  is  made  of  certain  instructions,  concerning 
which  appellants'  counsel  say  in  their  brief,  "that  while  in 
the  abstract  they  are  all  correct,  yet  there  is  no  evidence 
whatever  to  Sustain  the  theory  of  any  one  of  them." 
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1.  It  appears  that  Florence  E.  Griffith,  wife  of  appellee, 
had  entered  into  a  written  contract  with  one  Purviance  to 
purchase  a  certain  lot.  Certain  payments  were  made  by 
appellee  and  his  wife,  and  on  April  16,  1902,  other  pay- 
ments being  due  which  they  were  unable  to  make,  they  exe- 
cuted the  following:  "We  hereby  convey  all  right,  title  and 
interests  to  the  above  described  real  estate,  also  including 
all  personal  property  contained  in  the  same  premises,  to 
be  assigned  to  E.  P.  Grim  and  Harriet  B.  Grim.  [Signed.] 
Florence  E.  Griffith,  D.  M.  Griffith.  Attest :  Mrs.  E.  P. 
Grim,  E.  P.  Grim,  witness."  The  property  in  dispute  con- 
sists of  household  goods,  and  appellants  claim  to  own  them 
through  this  assignment.  At  the  time  it  is  claimed  the  as- 
signment was  made,  appellee's  wife  was  at  the  house  of  her 
parents — appellants — and  was  sick  of  a  disease  of  which 
she  died  on  the  5th  day  of  the  following  month.  There  is 
some  evidence  that  the  assignment  was  to  be  only  of  the  title 
bond  or  contract  as  security  to  appellants  for  future  pay- 
ments to  be  made  by  them  on  the  land ;  that,  as  read  to  ap- 
pellee before  he  signed  it,  by  one  of  the  appellants  who  had 
written  it,  it  was  an  assignment  of  the  bond  or  contract  only, 
and  made  no  reference  to  the  personal  property;  that  it 
was  attached  to  or  written  on  the  bond  or  contract  in  which 
appellee's  name  did  not  appear;  that  appellee's  wife,  then 
fatally  ill,  signed  the  assignment  immediately  before  ap- 
pellee signed  it;  that,  some  days  after  the  paper  was  signed, 
appellee  first  learned  that  the  assignment  included  the  per- 
sonal property.  When  all  the  facts  given  in  evidence,  the 
relationship  existing  between  the  parties  and  the  circum- 
stances surrounding  the  parties  at  the  time  the  paper  was 
signed,  are  taken  together,  we  can  not  say  that  the  record 
fails  to  show  any  excuse  for  appellee's  failure  to  read  the 
paper  before  he  signed  it.  The  law  ^required  that  the  ap- 
pellee should  exercise  prudence  in  signing  the  paper,  and, 
if  he  failed  to  exercise  ordinary  prudence,  a  court  can  give 
Vol.  34—36 
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him  no  relief.  But  in  determining  whether  he  did  exercise 
ordinary  prudence,  all  the  circumstances  surrounding  the 
parties  at  the  time,  are  to  be  considered  in  connection  with 
what  was  actually  said  and  done.  It  can  not  be  said  that 
the  record  contains  nothing  to  show  that  a  fraud  was  prac- 
ticed upon  appellee  when  he  was  induced  to  sign  the  paper. 

"Ordinarily,"  said  the  court  in  Robinson  v.  Olass  (1884), 
94  Ind,  211,  "one  contracting  party  has  no  right  to  rely 
upon  the  statements  of  the  other  as  to  the  character  or  con- 
tents of  a  written  instrument  (this,  indeed,  is  only  another 
form  of  stating  the  general  rule)  ;  but  while  this  is  true,  it 
is  also  true  that  if  a  known  trust  and  confidence  is  reposed 
in  the  person  making  the  representations,  and  there  is  a 
relationship  justifying  such  trust  and  confidence,  then  the 
person  to  whom  the  representations  are  made  may  rely  upon 
them."  See  Peter  v.  Wright  (1855),  6  Ind.  183 ;  Matlock 
V.  Todd  (1862),  19  Ind.  130.  Upon  this  branch  of  the  case 
it  can  not  be  said  there  was  no  evidence  to  sustain  the  theory 
of  the  court's  instructions,  and  we  think  the  record  discloses 
that  there  was  sufficient  evidence  to  submit  to  the  jury, 
under  proper  instructions,  the  question  of  whether  or  not 
a  fraud  was  practiced  upon  appellee  in  the  execution  of  the 
assignment. 

Upon  the  question  of  whether  or  not  there  was  any  con- 
sideration for  the  transfer  of  the  personal  property,  the 
evidence  is  directly  conflicting,  but  there  is  evidence  that 
there  was  none. 

2,  It  appears  that  appellee  had,  some  time  before  this 
suit  was  filed,  brought  an  action  in  which  he  claimed  that  the 
property  mentioned  in  this  assignment  was  to  be  held  by  the 
appellants  as  security  for  such  sum  as  it  was  necessary  for 
them  to  pay  in  order  to  meet  the  terms  of  the  title  bond ;  that 
appellants  paid  the  balance  due  on  the  bond,  and  took  a 
deed ;  that  appellee  tendered  to  appellants  the  amount  they 
had  paid,  and  interest,  and  demanded  a  conveyance  of  the 
real  estate  and  possession  of  the  personal  property,  and 
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asked  that  the  amount  due  appellants  be  ascertained ;  that, 
upon  payment  to  them  of  such  sum,  they  be  required  to  con- 
vey the  real  estate  to  appellee ;  that  his  title  be  quieted,  and 
that  he  have  possession  of  the  personal  property.  Upon 
issues  formed,  the  court  was  requested  to  make  a  special 
finding  of  the  facts,  with  conclusions  of  law.  The  record 
evidence  introduced  recites  that  the  case  was  submitted  to 
the  court  for  trial,  and,  "the  evidence  being  heard,  the  court 
now  holds  this  cause  under  advisement."  The  entry  next 
following  recites  that  the  parties  appeared,  and  that  the 
plaintiff  (appellee)  dismissed  his  complaint  over  appellant's 
objection.  The  evidence  does  show  that  in  that  action  there 
was  a  cross-complaint  by  the  appellants  in  this  suit,  and 
that  some  days  after  the  complaint  was  dismissed  the  court 
made  a  finding,  and  stated  conclusions  of  law  in  appellants' 
favor — ^that  appellants'  title  to  the  real  estate  be  quieted — 
but  nothing  is  said  in  the  finding  or  conclusion  of  law  con- 
cerning the  personal  property.  It  does  not  appear  that  ap- 
pellants dismissed  their  complaint  after  the  court  had  an- 
nounced or  commenced  to  announce  its  finding.  It  has 
often  been  held  that  after  the  court  announces  its  decision 
the  action  can  not  be  dismissed  to  defeat  a  judgment.  But 
so  far  as  the  record  discloses  the  complaint  was  dismissed 
before  any  announcement  had  been  made  by  the  court  as  to 
what  the  finding  would  be.  And  in  the  finding  which  was 
subsequently  made  there  is  no  adjudication  concerning  the 
personal  property  in  controversy  in  the  case  at  bar. 

We  find  no  error  in  the  record  for  which  the  judgment 
should  be  reversed.    Judgment  affirmed. 
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Terre  Haute  &  Logansport  Railway  Company 

V.  Salmon. 

[No.  5455.     Filed  February  14,  1905.] 

1.  Railboads. — Rights  of  Way. — Failure  to  Fence. — Bight  of  Abutter 
to  Fence. — Notice. — ^Where  a  railroad  company's  fence  of  ita  right 
of  way  had  been  built  more  than  one  year,  but  such  company  had 
permitted  such  fence  to  become  out  of  repair,  the  abutting  land- 
owner had  the  right  to  repair  such  fence  upon  giving  the  notice 
required  by  §5325  Burns  1901.    p.  565. 

2.  Same. — Rights  of  Way. — Fence. — Repairing  hy  Making  New. — 
Where  a  railroad  company  fails  to  repair  its  fence  as  provided  by 
statute,  the  abutting  owner  has  the  right  to  do  so,  upon  notice,  and 
if  the  old  fence  is  decayed  so  as  to  be  useless,  such  abutter  may 
replace  by  an  entirely  new  fence,     p.  565. 

3.  Trial. — Instructions. — Error. — Verdict  Right  on  Evidence. — Where 
the  court  gives  an  erroneous  instruction,  but  the  verdict  ]&  clearly 
right  under  the  evidence,  such  error  is  harmless,    p.  566. 

From  Clinton  Circuit  Court;  Joseph  Clayhaugh,  Judge. 

Action  by  James  W.  Salmon  against  the  Terre  Haute  & 
Logansport  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

(hienther  &  Clark  and  John  O.  Williams,  for  appellant. 
Joseph  Combs,  for  appellee. 

Robinson,  P.  J. — Appellee  recovered  a  judgment  for  re- 
building a  fence  along  appellant's  right  of  way,  which  abuts 
on  his  farm.  The  statute  (§5323  Bums  1901,  Acts  1885, 
p.  224)  requires  railroad  companies,  within  twelve  months 
after  the  taking  effect  of  the  act  as  to  completed  roads,  and 
within  twelve  months  from  the  completion  of  roads  there- 
after built,  to  fence  their  right  of  way,  when  it  shall  be  done, 
the  kind  of  fence  to  be  made,  and  that  they  shall  thereafter 
maintain  such  fence.  The  next  section  (5324  Bums  1901) 
provides  that  when  the  company  fails  to  build  the  fence,  as 
required  by  the  above  section,  the  abutting  landowner  may, 
upon  notice,  build  it,  and  recover  from  the  company  the 
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costs,  with  attorney's  fees.  Section  5325  Bums  1901  re- 
quires the  company  to  keep  such  fence  in  good  repair,  and 
sufficient  to  answer  the  purposes  for  which  constructed,  and 
upon  failure,  after  thirty  days'  notice,  to  make  or  com- 
mence such  repairs,  the  abutting  landowner  may  make  them, 
and  recover  from  the  company  the  cost,  with  attorney's  fees. 

1.  On  March  7,  1903,  appellee  gave  appellant  written 
notice  that  the  fence  was  "out  of  repair,  and  wholly  unfit 
to  turn  cattle,  horses,  hogs,  sheep  or  other  stock."  After 
the  expiration  of  thirty  days,  appellant  not  haviijg  repaired 
or  commenced  to  repair  the  fence,  appellee  restored  it  to  the 
condition  required  by  the  statute,  made  out  and  furnished 
appellant  a  statement  of  the  expense  as  required  by  the  stat- 
ute, and,  more  than  sixty  days  thereafter,  the  expense  not 
having  been  paid,  brought  this  action. 

Each  of  the  two  paragraphs  of  complaint  states  that  the 
road  had  been  built  more  than  a  year  before  the  date  of  the 
notice,  that  the  right  of  way  had  been  fenced,  and  that  for 
a  long  time  prior  to  the  7th  day  of  March,  1903,  appellant 
had  permitted  the  fence  to  be  and  remain  out  of  repair  and 
unfit  to  turn  horses,  cattle,  hogs,  sheep  and  other  animals. 
That  is,  each  paragraph  recognizes  that  §5323,  supra,  had, 
at  some  prior  time,  been  complied  with,  and  a  fence  built, 
which  had  become,  and  had  been  permitted  to  remain,  out  of 
repair.  The  notice  was  given,  and  properly  so,  under 
§5325,  supra. 

2.  As  appellee  could  not  proceed  under  §5324,  supra, 
but  necessarily  under  §5325,  supra,  it  is  not  material  that 
the  proof  showed  that  he  rebuilt  the  fence  out  of  new  mate- 
rial, instead  of  repairing  an  old  fence.  It  was  appellant's 
duty  to  maintain  such  a  fence  as  the  statute  designated, 
and,  having  failed  to  do  so,  and  having  failed  to  restore  the 
fence  after  tiotice  that  it  was  out  of  repair,  and  unfit  to 
turn  stock,  as  required  by  the  statute,  appellee  was  author- 
ized to  go  upon  the  right  of  way  and  make  such  a  fence  as 
the  statute  makes  it  the  duty  of  appellant  to  maintain.    Ap- 
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pellee  had  the  right  to  restore  the  fence  that  had  previously 
been  built  in  compliance  with  §5323,  supra,  and  in  doing 
so  he  might,  under  §5325,  supra,  repair  a  part,  and  rebuild 
such  part  as  could  not  be  repaired,  or,  if  incapable  of  being 
repaired  because  of  decay  or  otherwise,  he  might  rebuild  the 
whole  of  it  from  new  material. 

3.  A  part  of  the  fifth  instruction  to  the  jury  should 
not  have  been  given,  but,  upon  the  evidence,  all  of  which  was 
offered  by  appellee  and  was  undisputed,  it  is  clear  that  the 
verdict  was  right,  and  that  the  jury  was  not  misled.  As  the 
error  did  not  in  any  way  affect  the  substantial  rights  of  ap- 
pellant (§401  Burns  1901,  §398  R.  S.  1881),  and  as  it 
clearly  appears  that  the  merits  of  the  cause  have  been  fairly 
tried  and  determined  in  the  court  below  (§670  Bums  1901, 
§657  E.  S.  1881),  we  are  required  to  affirm  the  judgment 

Judgment  affirmed. 


Bostock-Ferari  Amusement  Company  v.  Brock- 
smith. 

[No.  5.167.     Filed  February  14,  1905.] 

1.  Animals. — Ownership. — An  animal,  ferae  naturae^  reduced  to  cap- 
tivity, is  the  property  of  its  captor,     p.  5G9. 

2.  Same. — Right  to  Transport, — The  owner  of  a  bear  has  the  right  to 
transi>ort  it  from  place  to  place  for  a  lawful  purpose,  and  it  is  not 
negligence  per  se  for  its  owner  to  lead  it  along  a  public  street,    p.  569. 

3.  Same. — Public  8how8, — Right  to  Use  Streets  for  Animals. — The 
exhibition  of  wild  animals  is  a  lawful  business,  and  the  use  of  the 
public  streets  is  not  denied  by  law  to  the  owner  of  wild  or  strange 
animals  merely  because  their  appearance  may  be  calculated  to 
frighten  a  horse  of  ordinary  gentleness,     p.  569. 

4.  Negligence. — Animals. — Use  of  Streets. — Where  a  gentle,  kind  and 
docile  bear  is  being  led  along  a  public  street,  and  it  is  making  no 
noise  nor  demonstration  of  any  kind,  but  simply  following  its  keeper, 
and  the  plaintiff's  horse  takes  fright  thereat,  and  in  trying  to  get 
away  kicks  plaintiff,  no  negligence  is  shown  as  against  the  owner  of 
such  bear,  and  a  judgment  rendered  against  such  owner  should  be  set 
aside  as  not  supported  by  the  evidence,     p.  571. 

From  Sullivan  Circuit  Court ;  Orion  B.  Harris,  Judge. 
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Action  by  Otto  Brocksmith  against  the  Bostock-Ferari 
Amusement  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

W.  J.  0/Brien,  Jr.,  James  8.  Pritchett,  William  T. 
Doufhitt,  Luther  Benson  and  Lucius  C.  Embree,  for  ap- 
pellant. 

Jesse  P.  Haughton,  Samuel  M,  Emison,  William  A.  Cul- 
lop,  Oeorge  W,  Shaw  and  John  T.  Hays,  for  appellee.   • 

CoMSTOCK,  C.  J. — The  complaint  alleges  that  the  plain- 
tiff, while  driving  in  his  buggy,  was  injured  in  consequence 
of  his  horse  taking,  fright  from  the  sight  of  a  bear  walking 
along  a  public  street  of  the  city  of  Vincennes.  The  action 
was  begun  in  the  circuit  court  of  Knox  county,  and,  upon 
change  of  venue,  tried  in  the  circuit  court  of  Sullivan 
county.  The  court  rendered  judgment  upon  the  verdict 
of  the  jury  in  favor  of  appellee  for  $750.  The  complaint 
was  in  three  paragraphs.  The  first  was  dismissed,  and 
the  cause  was  tried  upon  the  amended  second  and  third 
paragraphs,  to  which  a  general  denial  was  filed. 

The  errors  relied  upon  are  the  action  of  the  court  in 
overruling  demurrers  to  said  second  and  third  para- 
graphs, respectively,  of  the  complaint,  and  overruling  appel- 
lant's motion  for  a  new  trial.  Some  of  the  reasons  set  out 
in  the  motion  for  a  new  trial  are  that  the  verdict  was  con- 
trary to  the  law,  and  was  not  sustained  by  sufficient  evi- 
dence. 

The  question  of  the  sufficiency  of  the  second  paragraph 
of  the  complaint  is  not  entirely  free  from  doubt,  but  we 
conclude  that  each  of  said  paragraphs  is  sufficient  to  with- 
stand a  demurrer. 

It  is  sought  to  maintain  an  action  for  damages  resulting 
from  the  fright  of  a  horse  at  the  sight  of  a  bear,  which  liis 
keeper  and  owner  w^as  leading  along  a  public  street,  for  the 
purpose  of  transporting  him  from  a  railroad  train,  by  which 
he  had  been  carried  to  Vincennes,  to  the  point  in  Vincennes 
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at  which  the  bear  was  to  be  an  exhibit  as  a  part  of  appel- 
lant's show.  It  is  not  claimed,  either  by  allegation  or  proof, 
that  the  show  was  in  itself  unlawful ;  and  there  is  no  pre- 
tense that  the  transporting  of  the  bear  from  one  place  to  an- 
other for  the  purpose  of  exhibition  was  unlawful,  or  in  itself 
negligence.  The  case  is  therefore  one  of  the  fright  of  a  horse 
merely  at  the  appearance  of  the  bear  while  he  was  being 
led  along  the  street,  was  making  no  noise  or  other  demonstra- 
tion, and  was  in  the  control  of  his  keeper.  It  appears  with- 
out contradiction  from  the  evidence  that  when  the  horse 
took  fright  the  bear  was  doing  nothing  except  going  with 
his  keeper.  He  was  muzzled.  He  had  a  ring  in  his  nose  to 
which  a  chain  was  attached.  Said  chain  was  strong  enough 
to  hold  and  control  him.  He  had  around  his  neck  a  collar 
about  two  inches  wide  and  one-half  inch  thick,  to  which  also 
was  attached  a  chain.  The  keeper  had  both  chains  in  his 
hand  when  the  accident  occurred.  The  chain  connected  with 
the  ring  in  his  nose  was  small.  The  one  connected  with 
his  collar  was  large.  It  was  for  the  purpose  of  chaining 
him  at  night  when  he  Was  alone.  The  chains  were  strong 
enough  to  control  the  bear.  The  animal  was  characterized 
by  the  witnesses  who  knew  him  as  "gentle,"  ^Tiind,"  "do- 
cile." His  keeper  testified  that  he  had  never  known  him  to 
be  mean  or  to  growl.  He  testified,  also,  that  he  never  knew 
of  a  bear  scaring  a  horse ;  that  shortly  before  the  accident 
the  keeper  met  two  ladies  in  a  buggy,  and  their  horse  did 
not  scare.  He  was  described  as  of  pretty  good  size  and 
brown.  One  witness  said  he  was  a  "large,  ugly-looking, 
brown  bear." 

When*  a  person  is  injured  by  an  attack  by  an  animal  ferae 
naturae,  the  negligence  of  the  owner  is  presumed,  because 
the  dangerous  propensity  of  such  an  animal  is  known,  and 
the  law  recognizes  that  safety  lies  only  in  keeping  it  secure. 
2  Am.  and  Eng.  Ency.  Law  (2d  ed.),  p.  351.  In  the 
case  before  us  the  injury  did  not  result  from  any  vicious 
propensity  of  the  bear.     He  did  nothing  but  walk  in  the 
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charge  of  his  owner  and  keeper,  Peter  Degeleih.  He  was 
being  moved  quietly  upon  a  public  thoroughfare  for  a  lawful 
purpose. 

We  have  given  the  facts  that  are  not  controverted.  There 
is  also  evidence  tending  strongly  to  support  the  claim  made 
by  appellant  that  appellee  was  guilty  of  negligence  proxi- 
mately contributing  to  his  injury.  Appellant  also  earnestly 
argues — supporting  its  argument  with  references  to  recog- 
nized authorities — ^that  the  owner  and  keeper  of  the  bear 
was  an  independent  contractor.  But  the  disposition  which 
we  think  should  be  made  of  the  appeal  makes  it  unnecessary 
to  consider  these  questions.  The  liability  of  the  appellant 
must  rest  on  the  doctrine  of  negligence.  The  gist  of  the 
aetion  as  claimed  by  appellee  is  the  transportation  of  the 
bear,  with  knowledge  that  he  was  likely  to  frighten  horses, 
without  taking  precaution  to  guard  against  fright. 

1.  An  animal  ferae  naturaej  reduced  to  captivity,  is  the 
property  of  its  captor.  2  Blackstone's  Comm.,  *391,  *403 ; 
4  Blackstone's  Comm.,  *235,  *236. 

2.  The  owner  of  the  bear  had  the  right  to  transport  him 
from  one  place  to  another  for  a  lawful  purpose,  and  it  was 
not  negligence  per  se  for  tlie  owner  or  keeper  to  lead  him 
along  a  public  street  for  such  purpose.  Scribner  v.  Kelley 
(1862),  38  Barb.  14;  Macomber  v.  Nichols  (1876),  34 
Mich.  212,  22  Am.  Rep.  522;  Ingham,  Law  of  Animals, 
p.  230. 

3.  The  conducting  of  shows  for  the  exhibition  of  wild 
or  strange  animals  is  a  lawful  business.  The  mere  fact  that 
the  appearance  of  a  chattel,  whether  an  animal  or  an  inani- 
mate object,  is  calculated  to  frighten  a  horse  of  ordinary 
gentleness,  does  not  deprive  the  owner  of  such  chattel  of  his 
lawful  right  to  transport  his  property  along  a  public  high- 
way. Macomber  v.  Nichols^  supra;  Holland  v.  Bartch 
(1889),  120  Ind.  46,  16  Am.  St.  307;  Wabash,  etc.,  R.  Co. 
V.  Farver  (1887),  111  Ind.  195,  60  Am.  Rep.  696;  Gilbert 
V.  Flint,  etc.,  B.  Co.  (1883),  51  Mich.  488,  16  X.  W.  868, 
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47  Am.  Rep.  592;  Piolette  y.,8imers  (1894),  106  Pa.  St. 
95,  51  Am.  Rep.  496.  One  must  use  his  own  so  as  not  un- 
necessarily to  injure  another,  but  the  measure  of  care  to  be 
employed  in  respect  to  animals  and  other  property  is  the 
same.  It  is  such  care  as  an  ordinarily  prudent  person  would 
employ  under  similar  circumstances.  This  is  not  incon- 
sistent with  the  proposition  that  if  an  animal  ferae  naturae 
attacks  and  injures  a  person,  tlie  n'egligence  of  the  owner  or 
keeper  is  presumed.  The  evidence  is  that  the  horse  was  of 
ordinary  gentleness,  but  this  fact  would  not  deprive  the  ap- 
pellant of  thp  right  to  make  proper  use  of  the  street.  If  the 
bear  had  been  carelessly  managed,  or  permitted  to  make  any 
unnecessary  noise  or  demonstration,  it  would  have  been  i 
act  of  negligence. 

It  is  not  uncommon  for  horses  of  ordinary  gentleness  to 
become  frightened  at  unaccustomed  sights  on  the  public 
highway.  The  automobile,  the  bicycle,  the  traction-engine, 
the  steam  roller  may  each  be  frightful  to  some  horses,  but 
still  they  may  be  lawfully  used  on  the  public  streets.  King 
David  said :  "An  horse  is  a  vain  thing  for  safety."  Mod- 
em* observation  has  fully  justified^  the  statement  A  large 
dog,  a  great  bull,  a  baby  wagon  may  each  frighten  some 
horses,  but  their  owners  are  not  barred  from  using  them 
upon  the  streets  on  that  account.  Nor  under  the  decisions 
would  the  courts  be  warranted  in  holding  that  the  owner  of 
a  bear,  subjugated,  gentle,  docile,  chained,  would  not,  under 
the  facts  shovm  in  the  case  at  bar,  be  permitted  to  conduct 
the  homely  brute  along  the  public  streets  because  of  his  pre- 
vious condition  of  freedom. 

In  Scribner  v.  Kelley,  supra,  the  court  said :  "It  does  not 
appear  that  the  elephant  was  at  large,  but  on  the  contrary 
that  he  was  in  the  care,  and  apparently  under  the  control, 
of  a  man  who  was  riding  beside  him  on  a  horse ;  and  the  oc- 
currence happened  before  the  passage  of  the  act  of  April  2, 
1862,  regulating  the  use  of  public  highways.  There  is  noth- 
ing in  the  evidence  to  show  that  the  plaii^ti:^'^  horse  was 
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terrified  because  the  object  he  saw  was  an  elephant,  but  only , 
that  he  was  frightened  because  he  suddenly  saw  moving 
upon  a  highway,  crossing  that  upon  which  he  was  traveling,    ,| 
and  fully  one  hundred  feet  from  him,  a  large  animate  ob- 
ject to  which  he  was  unaccustomed — non  constat  that  any 
other  moving  object  of  equal  size  and  differing  in  appear- 
ance from  such  as  he  was  accustomed  to  see  might  not  have 
inspired  him  with  similar  terror.     The  injury  which  re-( 
suited  from  his  fright  is  more  fairly  attributed  to  a  lack  of 
ordinary  courage  and  discipline  in  himself,  than  to  the  fact 
that  the  object  which  he  saw  was  an  elephant." 

4.  It  is  alleged  in  the  complaint  that  the  bear  was  an  ob- 
ject likely  to  frighten  a  horse  of  ordinary  gentleness,  which 
fact  the  appellant  well  knew.  There  is  no  e\'idence  that  the 
bear  was  an  object  likely  to  frighten  horses  of  ordinary  gen- 
tlenesb,  nor  that  the  appellant  knew  that  the  bear  was  an  ob- 
ject likely  to  frighten  horses  of  ordinary  gentleness.  The  | 
evidence  shows,  so  far  as  the  observation  of  the  keeper  audi 
the  appellant  gave  information,  that  the  bear  had  not  fright- 
ened horses. 

The  learned  counsel  for  appellee  insist  that  the  appellant 
was  negligent  in  not  having  had  the  proper  number  of  per- 
sons in  charge  of  the  bear  to  give  warning  of  the  danger ; 
citing  Bennett  v.  Lovell,  12  R.  I.  166,  34  Am.  Rep.  628. 
In  that  case  the  plaintiff  and  his  wife  were  thrown  from 
their  wagon  and  injured  in  consequence  of  the  taking  fright 
of  their  horse  at  some  tubing  and  machinery  which  had  been 
left  upon  a  public  highway  by  the  defendant,  who  was  carry- 
ing the  same  for  the  nse  of  the  city  water-works.  The  court 
held  that  one  who  left  such  an  object  on  the  highway  without 
proper  precaution  can  not  be  said  to  be  using  the  due  care 
he  ought  to  use.  The  court  indulges  in  dicta  by  way  of 
illustration  to  the  effect  that  a  person  moving  an  animal 
which,  from  its  appearance,  noise  or  offensiveness,  is  calcu- 
lated to  frighten  human  beings,  without  taking  precautions, 
by  having  a  sufficient  number  of  persons  in  charge  of  it  to 
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warn  others  of  the  danger^  and,  if  need  be,  to  aid  them  in 
passing  it,  or  who  leaves  such  an  object  on  the  highway  with- 
out proper  precautions,  can  not  be  said  to  be  using  that  due 
care  he  ought  to  use,  etc.  The  facts  are  not  analogous  with 
those  in  the  case  at  bar.  The  appellant  used  the  public 
highway.  The  animal,  was  gentle,  was  securely  in  the  con- 
trol of  his  keeper,  and  is  not  shown  to  have  been  an  animal 
which  from  his  appearance,  noise  or  other  ofFensiveness  was 
calculated  to  frighten  horses. 

The  facts  upon  the  question  of  negligence  are  amdisputed, 
and  that  question  is  therefore  to  be  determined  by  the  court 
as  a  matter  of  law. 

Judgment  is  reversed,  with  instruction  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Davis  v.  Affleck  et  al. 

[No.  5.205.     Filed  February  14,  1905.] 

1.  Intoxicatino  Liquors. — Remonstrance. — Withdrawal. — ^The  sign- 
ers of  a  remonstrance  against  the  granting  of  a  license  to  an  appli- 
cant to  sell  intoxicating  liquors  may  withdraw  therefrom,  whether 
such  remonstrance  is  filed  or  not,  at  any  time  before  the  Friday 
preceding  the  beginning  of  the  session  of  the  board  at  which  appli- 
cation is  to  be  made.    p.  574. 

2.  Same.  —  Remonstrance.  —  Withdratoal.  —  Where  a  remonstrance 
signed  by  74  more  than  a  majority  of  the  legal  voters  of  a  township 
is  filed  against  the  grant  of  a  license  to  sell  intoxicating  liquors  to 
an  applicant,  but  81  of  such  persons  filed  with  the  auditor  on  Thurs- 
day preceding  the  session  of  the  board  at  which  application  was  to  be 
heard  their  written  withdrawals  from  such  remonstrance,  such 
withdrawals  are  valid  and  their  names  must  be  stricken  from  such 
remonstrance,    p.  576. 

From  Marion  Circuit  Court  (12,604) ;  Henry  C.  Allen, 
Judge. 

Application  by  William  H.  Davis  for  license  to  sell 
intoxicating  liquors  at  retail.  Thomas  Affleck  and  others 
file  a  remonstrance.  From  a  judgment  refusing  such 
license,  said  applicant  appeals.    Reversed. 
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Albert  Baker,  Edward  Daniels,  William  W.  Woollen  and 
Evans  Woollen,  for  appellant. 
Eli  F.  Ritter,  for  appellees. 

Wiley,  J. — This  cause  was  transferred  from  the  Su- 
preme Court.  Appellant  gave  notice  and  filed  his  applica- 
tion for  a  license  to  sell  intoxicating  liquors  at  Acton,  Indi- 
ana. His  application  was  to  be  heard  at  the  regular  April 
session,  1903,  of  the  board  of  commissioners  of  Marion 
county.  On  Friday,  being  three  days  before  the  convening 
of  the  April  session  of  said  board,  a  remonstrance  was  filed 
with  the  auditor  of  the  county,  which  remonstrance  con-: 
tained  a  majority  of  all  the  legal  voters  of  the  township  in 
which  Acton  is  located.  The  remonstrance  was  filed  under 
section  nine  of  what  is  commonly  Imown  as  the  Nicholson 
law.  Acts  1895,  p.  248.  The  name  of  each  of  the  remon- 
strators  appearing  upon  the  instrument  was  signed  by  S.  L. 
Arnold,  in  pursuance  of  an  authority  vested  in  him  by  a 
written  instrument  as  follows :  "We,  the  undersigned,  resi- 
dents and  voters  in  Franklin  township  (or  ward,  in  the  city 
of  Acton),  in  Marion  county.  State  of  Indiana,  do  hereby 
respectfully  authorize,  empower  and  request  S.  L.  Arnold 

and ^  or  either  of  them,  to  sign  our  respective  names 

to  any  and  all  remonstrance  or  remonstrances  against  per- 
sons who  may  give  notice  of  intention  to  apply  for  a  license 
to  sell  intoxicating  liquors  in  said  township  (or  in  the  afore- 
said ward)  and  also  properly  to  file  and  present  said  remon- 
strance or  remonstrances  to  the  auditor  of  said  county." 

On  Thursday  before  the  regular  April  session  of  the  board 
of  county  commissioners,  there  was  filed  in  the  auditor's 
office  of  said  county  the  following  instrument:  "To  the 
board  of  commissioners  of  the  county  of  Marion,  State  of 
Indiana :  The  undersigned  severally  revoke  every  appoint- 
ment of  any  agent  or  attorney  in  fact  to  sign  their  names 
on  remonstrances  under  the  act  of  March  11,  1895,  known 
as  the  Nicholson  law.    Withdraw  their  names  from  every 
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remonstrance  on  which  they  may  have  been  signed  by  them- 
selves or  by  any  such  agent  or  attorney  in  fact ;  and  with- 
draw their  names  from  every  remonstrance  on  which  they 
may  hereafter  be  signed  by  any  agent  or  attorney  in  fact 
heretofore  appointed." 

The  board  of  commissioners  refused  to  consider  appel- 
lant's application  for  license,  upon  the  ground  that  its  juris- 
diction was  ousted  by  said  remonstrance,  and  thereupon  he 
appealed  to  the  circuit  court.  The  cause  was  submitted 
to  the  circuit  court  upon  the  above-stated  facts  and  the  evi- 
dence adduced,  and  a  finding  and  judgment  followed,  deny- 
ing the  applicant  a  license.  In  appellant's  motion  for  a  new 
trial,  he  raised  three  questions:  (1)  The  insufficiency  of 
the  evidence  to  sustain  the  decision;  (2)  that  the  decision 
was  contrary  to  law;  and  (3)  that  the  court  erred  in  sus- 
taining the  objection  of  the  remonstrators  to  a  certain  ques- 
tion propounded  to  a  witness  by  the  applicant 

The  error  assigned  is  the  overruling  of  the  motion  for  a 
new  trial. 

The  instrument  filed  before  the  auditor  of  the  county 
on  Thursday  preceding  the  filing  of  the  remonstrance  was 
signed  by  eighty-one  legal  voters  of  the  township.  The 
remonstrance  as  filed  contained  seventy-four  more  names 
of  the  legal  voters  of  the  township  than  constituted  a  ma- 
jority of  the  legal  voters  thereof.  It  follows,  therefore, 
that  if  the  instrument  filed  on  Thursday,  which  contained 
the  names  of  eighty-one  of  the  legal  voters  of  the  township 
who  had  signed  the  remonstrance,  was  sufficient  to  amend  the 
power  of  attorney,  or  the  agency  which  they  had  created 
authorizing  Arnold  to  sign  their  names  to  any  and  all  re- 
monstrances, then  the  remonstrance  when  filed  did  not  con- 
tain a  majority  of  all  the  legal  voters  of  the  township.  This 
is  the  one  important  question  in  the  case,  and  a  correct  deci- 
sion of  it  must  determine  the  rights  of  the  parties. 

1.  It  is  earnestly  contended  by  counsel  for  appellant 
that  the  instrument  filed  with  the  auditor  of  the  county  on 
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Thursday  was  good,  as  revoking  the  power  of  the  attorney 
in  fact  to  sign  to  any  remonstrance  the  names  of  the  eighty- 
one  persons  whose  names  appeared  on  said  instrument.  At 
any  time  prior  to  the  jurisdictional  period  of  three  days  be- 
fore the  first  Monday  of  any  month  in  which  an  application 
for  liquor  license  is  to  be  heard,  whether  the  remonstrance 
has  been  placed  on  file  or  not,  any  remonstrator  has  the 
absolute  and  undoubted  right,  by  some  affirmative  act  of  his 
own,  to  withdraw  his  name  from  such  remonstrance.  This 
question  is  no  longer  an  open  one  in  this  jurisdiction.  State 
V.  Gerhardt  (1896),  145  Ind.  439;  Conwell  v.  Overmeyer 
(1896),  145  Ind.  698;  Sutherland  v.  McKinney  (1897), 
146  Ind.  611 ;  Ludwig  v.  Cory  (1902),  158  Ind.  582.  ' 

In  State  v.  Oerhardt,  supra,  at  page  473,  the  Supreme 
Court  said :  "Until  the  beginning  of  this  three  days^  period 
[meaning  the  three  days  intervening  between  the  filing  of 
the  remonstrance  and  the  first  day  of  the  term  of  the  board 
of  commissioners  at  which  the  application  for  license  is 
heard],  whether  the  remonstrance  had  been  placed  on  file 
or  not,  any  remonstrator  must  be  deemed  to  have  the  abso- 
lute right,  by  some  affirmative  act  of  his  own,  to  withdraw 
his  name  from  such  remonstrance." 

So  far  as  we  are  advised,  the  courts  have  not  judicially 
and  specifically  determined  what  shall  constitute  such  "af- 
firmative act  of  his  own,"  which  shall  be  sufficient  to  with- 
draw the  remonstrator's  name  from  the  remonstrance ;  but 
we  do  know  that  it  has  been  judicially  determined  that  it 
must  be  some  affirmative  act.  We  have  no  doubt  but  that 
a  remonstrator  who  has  either  signed  his  name  to  a  remon- 
strance himself,  or  authorized  some  one  to  sign  it  for  him, 
could,  if  he  had  access  to  the  remonstrance,  erase  his  name 
therefrom  at  any  time  before  the  beginning  of  the  three 
days'  limit.  That  would  certainly  be  an  affirmative  act.  He 
might  also  authorize  some  one  to  do  that  for  him,  and  that 
would  also  be  an  affirmative  act.  It  occurs  to  us  that  any  act 
of  a  remonstrator  which  evinces  an  intention  or  desire  to 
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withdraw  from  the  remonstrance  would  constitute  an  affirm- 
ative act,  within  the  meaning  6i  the  decided  cases.  If  a 
remonstrator  should  notify  the  proper  authorities  in  some 
legitimate  way,  within  the  proper  time,  that  his  name  had 
been  signed  to  a  remonstrance  either  in  person  or  by  an 
attorney  in  fact  or  agent,  and  that  he  did  not  desire  that  his 
name  should  be  counted  thereon  as  a  remonstrator,  it  cer- 
tainly would  be  a  revocation  of  the  remonstrance,  so  far  as 
he  was  personally  concerned,  for  he  would  thus  evince  an 
intention  and  desire  to  that  end  by  some  affirmative  act  of 
his  own.  It  might  be  utterly  impossible  for  one  who  has 
signed  a  remonstrance,  or  authorized  it  to  be  signed  for  him, 
to  obtain  physical  possession  of  the  remonstrance  so  as  to 
erase  his  name,  and  hence  the  courts  have  wisely  held  that 
he  may  do  this  by  some  affirmative  act. 

2.  By  the  instrument  filed  with  the  auditor  on  Thurs- 
day, eighty-one  of  the  legal  voters  whose  names  appeared  on 
the  remonstrance  revoked  every  appointment  of  any  agent 
or  attorney  in  fact  to  sign  their  names  on  remonstrances, 
and  withdrew  their  names  therefrom,  whether  signed  by 
themselves  or  by  an  attorney  in  fact.  We  do  not  see  why 
*  this  instrument  was  not  as  formal  and  binding  as  the  instru- 
ment which  created  the  agency  by  which  these  eighty-one 
names  were  signed  to  the  remonstrance.  Neither  the  in- 
strument creating  the  agency,  nor  the  one  revoking  it  and 
withdrawing  the  names,  was  executed  under  seal,  nor  was 
it  necessary  that  either  should  be.  The  instrument  of  revo- 
cation and  withdrawal  was  *broad  enough  and  comprehen- 
sive enough  to  include  any  and  all  remonstrances  against 
any  and  all  applicants.  It  being  conceded  that  the  eighty- 
one  names  signed  to  this  withdrawal  and  revocation  were 
sufficient  to  reduce  the  remaining  number  of  remonstrators 
to  less  than  a  majority  of  all  the  legal  voters  of  the  township, 
and  that  it  was  timely  filed,  it  necessarily  follows  that  if  the 
court  was  not  authorized  to  count  these  eighty-one  names  as 
l^al  remonstrators  at  the  time,  then  there  did  not  remain  a 
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majority  of  all  the  legal  voters  in  the  township.  The  officers 
charged  with  the  execution  of  the  law  had  ample  and  timely 
notice  that  eighty-one  voters  of  the  township,  who  had  signed 
the  remonstrance  by  an  affirmative  act  of  their  own,  de- 
clared that  they  did  not  desire  to  be  counted  as  remonstra- 
tors,  and  hence  they  were  not  on  the  remonstrance,  in  con- 
templation of  law,  after  the  board  of  commissioners  had 
been  notified  of  their  withdrawal.  We  do  not  believe  that 
any  other  conclusion  can  be  sustained,  either  in  law  or  upon 
reason. 

The  judgment  is  reversed,  and  the  court  below  is  directed 
to  sustain  appellant's  motion  for  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 


Krotz  et  al.  v.  A.  R.  Beck  Lumber 

Company  et  al. 

[No.  4,^2.    Filed  February  15, 1905.] 

1.  QuncTiNO  TnxE. — Right  of  Recovery. — Plaintiff  mtust  recover,  in 
an  action  to  quiet  title,  upon  the  strength  of  his  own  title  and  not 
upon  the  weakness  of  defendant's,    p.  585. 

2.  Judgment. — Estoppel. — Parties. — A  judgment  in  an  action  binds 
only  the  parties  thereto,     p.  585. 

3.  QxHETiNO  Title. — Burden  to  8how  Title. — Defenses. — In  an  action 
to  quiet  title  the  burden  is  upon  plaintiff  to  prove  title,  and  the 
defendant  may  prove  any  defense,  whether  legal  or  equitable,  under 
the  general  denial,     p.  586. 

4.  Mechanics'  Liens. — Foreclosure. — Persons  Having  Interest  Not 
Made  Parties. — Where  persons  known  by  the  plaintiff  to  have  interests 
in  an  action  to  foreclose  a  mechanic's  lien  are  not  made  parties  to 
such  foreclosure,  a  decree  of  foreclosure  therein  is,  as  to  such  persons, 
a  nullity,    p.  586. 

5.  Quieting  Title. — Mechanics*  Liens. — Judicial  Sales. — Validity. — 
Where  plaintiff  brings  suit  to  quiet  title,  and  his  title  consists  of  a 
sheriff's  deed  on  a  sale  under  the  foreclosure  of  a  mechanic's  lien, 
the  burden  is  upon  the  plaintiff  to  show  that  such  lien  and  the  sale 
thereunder  were  within  the  statutory  requirements,     p.  587. 

6.  Same. — Special  Findings. — Mechanics*  Liens. — Sale, — Where  an 
action  was  brought  to  quiet  title  acquired  by  virtue  of  a  sale  under 
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the  foreclosure  of  a  mechanic's  Hen,  and  the  special  finding  shows 
that  the  legal  owner  bad  nothing  to  do  with  the  erection  of  the  build- 
ing wherein  the  material  was  furnished,  that  the  notice  of  the  lien 
stated  no  amount,  nor  to  whom  notice  was  given,  nor  the  character 
of  the  debt  for  which  the  Hen  was  claimed,  there  is  a  failure  to 
show  that  there  was  a  compliance  with  the  statute,     p.  590. 

7.  Trial. — Special  Finding, — Conclusion. — A  finding  that  a  notice 
filed  to  acquire  a  mechanic's  lien  was  in  "proper  form  and  duly  and 
legally  recorded"  is  a  conclusion.  Substance  is  required  by  the  law 
and  not  merely  form.     p.  591. 

8.  Mechanics'  Liens. — Material  Man's, — Priorities. — The  lien  of  a 
material  man  is  effective  from  the  time  materials  are  furnished,  and 
it  has  priority  over  subsequent  liens  except  the  liens  of  other  material 
men  and  mechanics,  which  are  all  on  an  equality,     p.  591. 

9.  Execution. — Sale. — Rights  of  Purchaser. — Secret  Equities. — 
Where  the  plaintiff  in  an  execution  sale  buys  the  property  in  good 
faith,  he  is  not  bound  by  secret  equities,  but  occupies  the  same  posi- 
tion as  any  other  purchaser  in  good  faith. — p.  591. 

10.  Mechanics'  Liens. — Otcner, — Party  in  Possession. — Rights  of. — 
Notice. — Where  a  mechanic  furnishes  labor  for  the  holder  of  the 
legal  title  to  real  estate,  but  another  person  is  in  open  possession, 
such  mechanic  takes  the  risk  oi  whatever  interest  such  possessor 
may  have,  the  duty  devolving  upon  such  mechanic  to  ascertain  the 
nature  of  such  possessor's  occupancy,  the  occupancy  itself  being 
sufficient  notice  to  put  him  ui>on  inquiry,     p.  592. 

Froni  Laporte  Circuit  Court ;  John  C.  Richterj  Judga 

Action  by  the  *A.  E.  Beck  Lumber  Company  and  another 
against  Charlotte  Krotz  and  others.  From  a  judgment  for 
plaintiflFs,  defendants  appeal.    Reversed. 

Frank  E.  0 shorn  and  W.  A.  McVey,  for  appellants. 
N.  L.  Agnew  and  Henry  E.  Cutler^  for  appellees. 

Myees,  J. — This  action  was  commenced  by  the  appellees 
against  the  appellants  and  others  in  the  court  below  to  quiet 
title  to  ten  acres  of  real  estate  adjoining  the  town  of  Wells- 
boro,  in  Laporte  county,  Indiana.  The  complaint  was  in 
two  paragraphs.  The  judgment  is  based  upon  the  first 
paragraph.  In  the  first  paragraph  of  complaint  the  appel- 
lees aver  that  they  are  the  owners  in  fee  simple  of  the  real 
estate;  that  appellants  and  others  are  claiming  some  inter- 
est therein,  which  is  unfounded  and  adverse  and  a  cloud 
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upon  appellees'  title.  To  each  of  appellees'  paragraphs  of 
complaint  the  appellants  and  other  defendants  thereto  sepa- 
rately answered  by  general  denial,  and  also  by  separate  and 
several  affirmative  paragraphs  of  answers,  and  also  by  a 
counterclaim.  Issnes  were  formed,  and  the  cause  submitted 
to  the  court  for  trial,  and  at  the  request  of  each  of  the  parties 
the  court  made  a  special  finding  of  facts,  and  stated  a  conclu- 
sion of  law  thereon. 

The  finding  of  facts  is,  in  substance,  as  follows:  That 
on  August  15,  1895,  Charles  F.  Wells,  a  bachelor,  was 
owner  in  fee  of  ten  acres  of  land,  de«ribed  by  metes  and 
bounds;  that  on  August  15,  1895,  said  Wells  conveyed  said 
real  estate  to  Shadrach  H.  Carey  by  deed  duly  recorded  on 
August  16,  1895 ;  that  on  June  15,  1896,  Charlotte  Krotz 
bought  said  real  estate  of  said  Wells,  and  went  into  immedi- 
ate possession  of  the  same;  that  no  conveyance  by  deed  was 
made  to  her  by  Wells;  that  said  Shadrach  H.  Carey  ad- 
vanced money  to  her  with  which  to  pay  for  said  real 
estate,  and  that,  as  a  security  to  him  for  the  repayment  of 
said  money,  the  conveyance  herein  above  found  was  made 
by  said  Wells  to  said  Carey,  pursuant  to  agreement  between 
said  parties,  and  at  the  request  of  said  Charlotte  Krotz; 
"that  on  July  28, 1896,  said  Carey  and  the  defendant  Char-  * 
lotte  Krotz  duly  prepared,  executed  and  acknowledged  a  plat 
or  map  of  all  of  said  real  estate,  designating  the  same  as 
'Krotz'  addition  to  Wellsboro,'  whjch  plat  is  as  follows: 
[Here  follows  the  plat  of  the  real  estate,  together  with  a 
description  of  said  ten-acre  tract.  The  plat  shows  the  streets, 
alleys,  blocks,  lots,  size  of  the  lots  and  width  of  the  streets. 
The  plat  was  signed  and  properly  acknowledged  on  the  18th 
day  of  July,  1895,  and  filed  in  the  recorder's  office  of  La- 
porte  county  on  December  19,  1895.]  That  some  time  be- 
tween July,  1896,  and  April,  1896,  said  ten-acre  tract  was, 
by  the  owners  thereof,  actually  and  physically  divided  into 
blocks  and  lots  and  public  highways  as  indicated,  and  that 
said  lots,  as  platted,  were  staked  out,  and  said  highways 
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graded,  by  throwing  the  earth  from  the  outer  edges  of  the 
same  upon  and  along  the  center  lines  thereof ;"  that  on  and 
between  September  17,  1895,  and  September  20, 1895,  said 
Carey,  then  unmarried,  sold  and  conveyed  by  deed,  for  a 
valuable  consideration,  certain  parts  or  portions  of  said  tract 
of  real  estate,  describing  the  land  so  sold  as  lots  in  certain 
blocks  in  Krotz'  addition  to  the  town  of  Wellsboro,  which 
deeds  were  recorded  December  21  and  23,  1895,  and  on 
January  11,  1896;  that  on  and  between  October  14  and 
December  18, 1895,  Charlotte  Krotz  and  Charles  W.  Krotz, 
her  husband,  sold  and  conveyed  for  a  valuable  consideration 
certain  parts  of  said  ten-acre  tract,  and  in  the  deeds  of  con- 
veyance described  the  same  as  lots  in  certain  blocks  of  said 
Krotz'  addition  to  the  town  of  Wellsboro,  which  deeds  were 
recorded  on  December  9  and  19, 1895 ;  that  upon  September 
2,  1895,  said  Carey,  then  unmarried,  sold  and  conveyed  a 
number  of  lots  in  said  addition  to  one  Harry  B.  Lewis, 
who,  on  September  7,  1895,  in  the  same  manner  conveyed 
the  same  lots  to  Sylvester  Mill ;  that  neither  of  said  deeds 
was  ever  recorded ;  that  upon  said  last  date  Sylvester  Mill 
and  wife  mortgaged  the  same  lots  to  Lewis,  to  secure  the 
payment  of  $1,000,  which  mortgage  was  recorded  September 
21,  1895 ;  that  on  October  10,  1895,  the  appellee  "Charles 
E.  Foster  etftered  into  a  contract  with  said  Charlotte  Krotz, 
through  her  agent  Charles  W.  Krotz,  to  furnish  certain  ma- 
terial to  be  used  in  the  construction  of  a  factory  building ; 
that  said  material  was  furnished  and  used  to  the  extent  of 
$225  in  the  construction  of  a  building  upon  that  portion  of 
said  real  estate  now  designated  on  said  plat  as  lots  one,  two, 
three  and  four  in  block  five,  and  lot  one  in  block  six ;  that  on 
the  1st  day  of  October,  1895,  the  plaintiff  A,  R.  Beck 
Lumber  Company  entered  into  a  contract  with  said  last- 
named  person,  through  her  agent,  to  furnish  certain  mate^ 
rial  to  be  used  in  the  construction  of  said  building;  that 
said  material  was  furnillhed  and  used,  to  the  extent  of 
$ y  in  the  construction  of  said  building  so  situated  as 
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aforesaid;  that  on  the  15th  day  of  November,  1896,  and 
within  sixty  days  of  the  furnishing  of  said  material  as 
aforesaid,  each  of  the  plaintiffs  filed  his  and  its  notice  of 
intention  to  hold  a  mechanic's  lien  upon  said  real  estate  and 
the  buildings  thereon,  which  notices  were  in  proper  form; 
and  duly  and  legally  recorded ;  that  on  the  19th  day  of  De- 
cember, 1895,  said  plat,  as  hereinbefore  found,  as  executed 
by  said -Carey  and  said  Charlotte  Krotz,  was  duly  and  le- 
gally recorded  in  the  recorder's  office  in  said  county ;  that  on 
January  24,  1896,  said  Charles  E.  Foster  commenced  suit 
in  the  said  Laporte  Circuit  Court  against  said  Shadrach  H. 

Carey,  Charles  W.  Krotz,  Edmund  N.  Lewis,  

Gardner,  whose  real  Christian  name  is  unknown, 

Bob,  whose  real  Christian  name  is  unknown,  John  A.  Gran- 
ger &  Son,  and  the  A.  R.  Beck  Lumber  Company  and  others, 
and  no  others  were  made,  at  any  time,  parties  to  said  suit ; 
*  *  *  that  on  January  24,  1896,  said  A,  E.  Beck  Lum- 
ber Company  commenced  suit  in  the  said  Laporte  Circuit 
Court"  against  the  same  parties  made  defendant  by  Charles 
E.  Foster  in  his  suit,  except  Charles  E.  Foster  is  made  de- 
fendant to  the  action  by  said  lumber  company,  and  no  others 
were  ever  made  parties  to  this  suit;  that  on  May  4,  1896, 
said  Shadrach  H.  Carey  and  wife  conveyed  by  proper  deed 
to  Charlotte  Krotz  lots  one,  two,  three  and  three  and  one- 
half  in  block  five  and  lot  one  in  block  six,  being  the  lots 
the  factory  building  now  stands  on  in  block  five ;  that  this 
deed  was  duly  recorded  on  November  24, 1896 ;  that  on  De- 
cember 4, 1896,  said  Carey  and  wife,  by  deed  duly  executed, 
conveyed  all  of  said  ten-acre  tract  to  Charlotte  Krotz  and 
Charles  W.  Krotz,  describing  same  by  lots  and  blocks  in 
Krotz'  addition  to  the  town  of  Wellaboro,  except  such  lots 
and  blocks  theretofore  conveyed  to  divers  persons  by  said 
Carey,  which  deed  of  conveyance  was  duly  recorded  De- 
cember 8,  1896 ;  that  on  June  26,  1896,  the  defendant  Her- 
bert M.  Adams,  before  a  justice  of  the  peace,  recovered  judg- 
ment against  Charles  W.  Krotz  and  Charlotte  Krotz  for 
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$100,  and  $22.90  costs ;  "that  a  duly  certified  transcript>  of 
said  proceedings  and  judgment  was  filed  in  the  office  of  the 
clerk  of  the  Laporte  Circuit  Court,  and  said  transcript  was 
recorded  in  the  order-book,  and  said  judgment  in  the  judg- 
ment docket  of  said  court  on  August  10,  1896;  that  said 
judgment  remains  wholly  unsatisfied  and  unpaid;  that  on 
June  11, 1897,  said  Charlotte  Krotz  and  Charles  W.  Elrotz, 
her  husband,  sold  and  conveyed,  and  duly  executed  and 
delivered  a  proper  deed  of  conveyance,  in  consideration  of 
the  sum  of  $150,  to  said  Herbert  M.  Adams,  lot  nine  in 
block  one  in  Krotz'  addition,  so  marked  and  laid  down  as 
aforesaid,"  which  deed  was  duly  recorded  October  19, 1897 ; 
that  on  August  7,  1897,  Carey  and  wife  duly  executed  and 
delivered  a  quitclaim  deed,  conveying  to  said  Herbert  M. 
Adams  said  lot  nine,  which  deed  was  duly  recorded  October 
19,  1897 ;  that  on  November  3,  1897,  the  appellant  Jordon 
W.  Vincent,  in  the  Laporte  Circuit  Court,  recovered  a  judg- 
ment against  Krotz  and  Krotz  and  one  Alvan  Blakey  for 
$60,  which  judgment  is  wholly  unpaid ;  that  on  said  Novem- 
ber 3,  1897,  the  appellant  Asa  M.  Northam  duly  recovered 
in  the  Laporte  Circuit  Court  a  judgment  against  Krotz  and 
Krotz  and  Blakey  for  $29,  which  judgment  is  unpaid ;  that 
said  judgments,  in  and  by  their  terms,  were  made  liens  upon 
the, property  of  the  defendants,  against  which  they  were 
rendered,  from  October  26,  1897;  that  on  November  4, 
1897,  the  appellant  Joseph  Graw  recovered  judgment  in  the 
Laporte  Circuit  Court  against  Charlotte  Krotz  for  $181.10, 
which  remains  wholly  unpaid,  and  that  an  order  of  sale  was 
issued  on  said  judgment  November  30,  1897,  which  has 
never  been  returned;  that  on  August  7,  1896,  the  firm  of 
Edson  Wright  &  Son,  upon  a  contract  with  Charles  W. 
Krotz,  Charlotte  Krotz  and  Shadrach  H.  Carey,  furnished 
byick  for  use,  and  the  same  were  used,  in  the  construction 
of  a  building  on  lots  one,  two  and  three  in  block  five  in  said 
Krotz'  addition  to  Wellsboro,  and  that  the  brick  so  used  were 
pf  the  value  of  $63 ;  that  on  said  last  date  said  firm — ^Edson 
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Wright  &  Son — duly  filed  in  the  recorder's  office  of  said  La- 
porte  county  for  record  a  written  notice  of  their  intention  to 
hold  a  mechanic's  lien  for  said  $63  on  said  land  and  on  said 
building,  which  notice  was  on  said  date  duly  recorded ;  that 
on  August  1,  1897,  said  firm  filed  its  complaint  in  the 
Laporte  Circuit  Court  against  Charlotte  Krotz,  Charles  W. 
Krotz,  Shadrach  H.  Carey,  Charles  E.  Foster,  Charles 
Kirk  and  the  People's  Loan  &  Savings  Association,  praying 
for  the  foreclosure  of  its  lien  against  all  said  persons ;  that 
all  said  land  be  sold,  etc. ;  that  summonses  for  all  said  par- 
ties were  duly  issued,  and  on  September  28,  1897,  said 
Charles  E.  Foster  and  Charles  Kirk  appeared  to  said  action, 
and  the  same  is  still  pending  and  undisposed  of,  and  is  in 
nowise  settled ;  that  the  plaintiff  A.  R.  Beck  Lumber  Com- 
pany knew  and  had  actual  knowledge  on  October  1,  1895, 
and  before  the  delivery  of  any  lumber  by  it,  and  from 
thence  on,  that  said  plat  of  said  ten-acre  tract,  as 
hereinbefore  found,  had  been  executed,  as  hereinbefore 
found,  by  Shadrach  H.  Carey  and  Charlotte  Krotz;  that 
on  December  26,  1899,  the  actions  by  appellees  to  foreclose 
their  mechanic's  liens  on  said  ten-acre  tract  of  real  estate 
were,  by  order  of  the  court,  consolidated,  and  such  proceed- 
ings were  had  that  on  said  last  date  judgment  was  rendered 
in  said  actions  against  all  the  defendants  thereto  in.  favor  of 
the  appellees  for  the  sum  of  $514.32,  and  that  said  ten-acre 
tract  of  real  estate  be  sold  by  the  sheriff  of  said  county,  and 
that  all  the  rights  of  the  defendants  to  said  actions  be  fore- 
closed; that  thereafter  an  order  of  sale  was  duly  issued  on 
said  judgment  and  decree,  and  on  the  27th  day  of  February, 
1900,  said  ten-acre  tract  was,  by  the  sheriff,  sold  in  a  body  to 
A.  K.  Beck  Lumber  Company  and  Charles  E.  Foster, 
jointly,  for  $751.43,  and  a  certificate  of  sale  duly  issued 
to  said  purchasers  for  the  real  estate;  that  said  real 
estate  so  sold  by  the  sheriff  was  not  offered  for  sale  in  par- 
cels, but  said  sheriff  first  offered  the  rents  and  profits  of  said 
ten-acre  tract  for  sale,  and,  receiving  no  bid  therefor,  im- 
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mediately  offered  the  fee  simple  of  the  entire  ten-acre  tract 
for  sale,  and  sold  the  same  as  aforesaid ;  that  said  ten-acre 
tract  had  been  divided  and  platted,  as  hereinbefore  found ; 
that  on  January  30,  1901,  the  sheriff  made  and  executed 
a  sheriff's  deed  for  said  land  to  the  purchasers,  Charles  E. 
Foster  and  A.  R.  Beck  Lumber  Company,  upon  their  sur- 
render of  said  certificate  of  purchase;  that  said  Charlotte 
Krotz  was  the  wife  of  said  Charles  W.  Krotz,  and  he  acted 
as  her  agent  in  the  purchase  of  lumber  and  material  men- 
tioned in  appellees'  complaint  to  foreclose  their  liens,  and 
that  in  all  things  done  by  said  Carey  in  relation  to  said  land 
he  acted  as  the  agent  of  said  Charlotte  Krotz,  by  and  with 
her  authority  and  consent,  and  that  said  Shadrach  H.  Carey 
had  such  possession  of  said  real  estate  as  was  had  by  any 
person  as  the  agent  of  said  Charlotte  Krotz;  that  the  lis 
pendens  record  of  said  county  shows  no  notice  of  the  com- 
mencement or  pendency  of  said  actions  by  plaintiff  herein  to 
foreclose  their  said  liens ;  that  at  all  times  herein  mentioned 
said  Charlotte  Krotz  was  a  nonresident  of  Indiana,  and  re- 
sided at  Defiance  in  the  state  of  Ohio;  that  the  plaintiff 
Charles  E.  Foster  was  present  at  said  factory  building 
on  said  real  estate  about  October  10,  1895,  at  the  time  of 
taking  the  order  for  the  material  which  he  afterwards  fur- 
nished for  said  building,  and  for  which  the  lien  on  which 
his  claim  herein  is  based  was  filed.  The  foregoing  finding 
of  facts  was  filed  February  10,  1903. 

On  the  10th  day  of  July,  1903,  the  court  filed  the  follow- 
ing conclusion  of  law  on  its  special  finding  of  facts :  "That 
the  plaintiffs  are  the  owners  in  fee  simple  of  the  real  estate 
described  in  their  complaint  herein,  and  against  all  the 
defendants  and  all  persons  by,  through  or  under  them,  and 
entitled  to  a  decree  quieting  their  title  to  said  real  estate 
accordingly,"  to  which  conclusion  of  law  the  appellants 
jointly  and  also  separately  and  severally  excepted,  and  there- 
upon separately  and  severally,  in  writing,  "moved  the  court 
to  state  an  appropriate  conclusion  of  law  upon  each  issvi^ 
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made  by  tte  pleadings  in  the  above-entitled  cause,"  which 
motion  was  by  the  court  overruled,  and  judgment  was  en- 
tered quieting  the  title  of  appellees  as  owjaers  in  fee  simple 
of  said  ten-acre  tract  of  real  estate — ^particularly  describing 
same  by  metes  and  bounds — against  all  rights  and  claims 
of  each  of  the  defendants,  and  all  persons  claiming  under 
or  through  them. 

This  is  a  term-time  appeal.  No  question  is  presented  on 
the  pleadings.  The  evidence  is  not  in  the  record.  It  is 
admitted  by  counsel  for  appellants  that  the  joint  error 
assigned  presents  no  question,  nor  does  the  separate  error 
assigned  by  Shadrach  H.  Carey  present  any  question,  as  it 
appears  from  the  record  that  he  had  disposed  of  all  his  inter- 
est in  the  real  estate  prior  to  the  commencement  of  this  suit. 
Each  of  the  other  appellants  has  assigned  separate  and  sev- 
eral errors  as  follows :  "(1)  The  court  erred  in  the  conclu- 
sion of  law  stated  upon  the  special  finding  of  facts.  (2) 
The  court  erred  in  overruling  his  [or  her,  as  the  case  may 
be]  motion  for  an  appropriate  conclusion  of  law  upon  each 
issue  made  by  the  pleadings." 

1.  This  being  an  action  to  quiet  title  to  real  estate,  the 
plaintiffs  must  recover  upon  the  strength  of  their  own  title, 
regardless  of  appellants'  title.  Graham  v.  Lunsford  (1897), 
149  Ind.  83;  Wilson  v.  Johnson  (1896),  145  Ind.  40. 
This  rule  is  so  well  established  that  it  is  unnecessary  to  cite 
further  authorities  in  its  support. 

2.  Under  the  special  finding  of  facts  in  this  case,  it 
appears  that  whatever  title  appellees  have  in  or  to  the  real 
estate  in  question  is  based  upon  the  title  received  by  them 
by  virtue  of  a  sheriff's  deed  of  date  January  30, 1901.  This 
deed  was  the  culmination  of  an  action  brought  by  appellees 
on  January  24,  1896,  to  foreclose  a  mechanic's  lien  held 
by  them  on  the  premises  in  question,  and  to  which  action 
none  of  the  appellants  here  were  parties,  except  Shadrach 
H.  Carey  and  Charles  W.  Krotz.  The  law  is  well  settled 
thi^t  only  parties  to  ^n  action  in  which  a  judgment  is  rw- 
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mediately  offered  the  fee  simple  of  the  entire  ten-acre  tract 
for  sale,  and  sold  the  same  as  aforesaid ;  that  said  ten-acre 
tract  had  been  divided  and  platted,  as  hereinbefore  f omid ; 
that  on  January  30,  1901,  the  sheriff  made  and  executed 
a  sheriff's  deed  for  said  land  to  the  purchasers,  Charles  E. 
Foster  and  A.  E.  Beck  Lumber  Company,  upon  their  sur- 
render of  said  certificate  of  purchase;  that  said  Charlotte 
Krotz  was  the  wife  of  said  Charles  W.  Krotz,  and  he  acted 
as  her  agent  in  the  purchase  of  lumber  and  material  men- 
tioned in  appellees'  complaint  to  foreclose  their  liens,  and 
that  in  all  things  done  by  said  Carey  in  relation  to  said  land 
he  acted  as  the  agent  of  said  Charlotte  Krotz,  by  and  with 
her  authority  and  consent,  and  that  said  Shadrach  H.  Carey 
had  such  possession  of  said  real  estate  as  was  had  by  any 
person  as  the  agent  of  said  Charlotte  Krotz;  that  the  lis 
pendens  record  of  said  county  shows  no  notice  of  the  com- 
mencement or  pendency  of  said  actions  by  plaintiff  herein  to 
foreclose  their  said  liens ;  that  at  all  times  herein  mentioned 
said  Charlotte  Krotz  was  a  nonresident  of  Indiana,  and  re- 
sided at  Defiance  in  the  state  of  Ohio;  that  the  plaintiff 
Charles  E.  Foster  was  present  at  said  factory  building 
on  said  real  estate  about  October  10,  1895,  at  the  time  of 
taking  the  order  for  the  material  which  he  afterwards  fur- 
nished for  said  building,  and  for  which  the  lien  on  which 
his  claim  herein  is  based  was  filed.  The  foregoing  finding 
of  facts  was  filed  February  10,  1903. 

On  the  10th  day  of  July,  1903,  the  court  filed  the  follow- 
ing conclusion  of  law  on  its  special  finding  of  facts :  "That 
the  plaintiffs  are  the  owners  in  fee  simple  of  the  real  estate 
described  in  their  complaint  herein,  and  against  all  the 
defendants  and  all  persons  by,  through  or  under  them,  and 
entitled  to  a  decree  quieting  their  title  to  said  real  estate 
accordingly,"  to  which  conclusion  of  law  the  appellants 
jointly  and  also  separately  and  severally  excepted,  and  there- 
upon separately  and  severally,  in  writing,  "moved  the  court 
to  state  an  appropriate  conclusion  of  law  upon  each  issw 


NOVEMBER  TERM,  1904:— Vol.  34.  685 

Krotz  V.  A.  R.  Beck  Lumber  Co. 

made  by  the  pleadings  in  the  above-entitled  cause,"  which 
motion  was  by  the  court  overruled,  and  judgment  was  en- 
tered quieting  the  title  of  appellees  as  owjaers  in  fee  simple 
of  said  ten-acre  tract  of  real  estate — ^particularly  describing 
same  by  metes  and  bounds — ^against  all  rights  and  claims 
of  each  of  the  defendants,  and  all  persons  claiming  under 
or  through  them. 

This  is  a  term-time  appeal.  No  question  is  presented  on 
the  pleadings.  The  evidence  is  not  in  the  record.  It  is 
admitted  by  counsel  for  appellants  that  the  joint  error 
assigned  presents  no  question,  nor  does  the  separate  error 
assigned  by  Shadrach  H.  Carey  present  any  question,  as  it 
appears  from  the  record  that  he  had  disposed  of  all  his  inter- 
est in  the  real  estate  prior  to  the  commencement  of  this  suit. 
Each  of  the  other  appellants  has  assigned  separate  and  sev- 
eral errors  as  follows :  "(1)  The  court  erred  in  the  conclu- 
sion of  law  stated  upon  the  special  finding  of  facts.  (2) 
The  court  erred  in  overruling  his  [or  her,  as  the  case  may 
be]  motion  for  an  appropriate  conclusion  of  law  upon  each 
issue  made  by  the  pleadings." 

1.  This  being  an  action  to  quiet  title  to  real  estate,  the 
plaintiffs  must  recover  upon  the  strength  of  their  own  title, 
regardless  of  appellants'  title.  Graham  v.  Lunsford  (1897), 
149  Ind.  83;  Wilson  v.  Johnson  (1896),  145  Ind.  40. 
This  rule  is  so  well  established  that  it  is  unnecessary  to  cite 
further  authorities  in  its  support. 

2.  Under  the  special  finding  of  facts  in  this  case,  it 
appears  that  whatever  title  appellees  have  in  or  to  the  real 
estate  in  question  is  based  upon  the  title  received  by  them 
by  virtue  of  a  sheriff's  deed  of  date  January  30, 1901.  This 
deed  was  the  culmination  of  an  action  brought  by  appellees 
on  January  24,  1896,  to  foreclose  a  mechanic's  lien  held 
by  them  on  the  premises  in  question,  and  to  which  action 
none  of  the  appellants  here  were  parties,  except  Shadrach 
H.  Carey  and  Charles  W.  Krotz.  The  law  is  well  settled 
thftt  only  parties  to  an  action  in  which  a  jud^ent  is  ren- 
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dered  are  in  anywise  bound  or  estopped  by  such  judgment 
Price  V.  Otvin  (1896),  144  Ind.  105;  Deming-Colhom 
Lumber  Co.  v.  Union,  etc.  Loan  Assn,  (1898),  151  Ind. 
463;  Oaskell  v.  Viquemey  (1890),  122  Ind.  244,  17  Am. 
St.  364;  Hassall  v.  Wilcox  (1889),  130  U.  S.  493,  9  Sup. 
Ct  590,  32  L.  Ed.  1001;  Lampson  v.  Bowen  (1877),  41 
Wis.  484;  Raymond  v.  Ewing  (1861),  26  111.  329. 

3.  In  the  case  at  bar  the  burden  was  upon  appellees  to 
establish  their  title  to  the  real  estate  in  question  upon  the 
theory  of  their  complaint,  and,  unless  the  special  finding  of 
facts  show  such  a  title,  the  conclusion  of  law  stated  by  the 
court  is  erroneous.  Under  the  general  denial,  all  defenses, 
either  legal  or  equitable,  are  admitted.  By  the  complaint 
of  appellees  the  appellants  were  called  upon  to  assert  any 
and  all  claims,  interest,  liens  or  title,  either  legal  or  equi- 
table, they  claimed  or  had  in  or  to  the  real  estate  in  ques- 
tion; and,  failing  to  do  do,  they  would  be  forever  barred. 
Beed  v.  Kalfsbeck  (1897),  147  Ind.  148;  Kaufman  v. 
Preston  (1902),  158  Ind.  361. 

4.  It  seems  to  be  the  settled  law  in  this  State  that  all 
parties  who  acquire  any  right,  title,  interest  or  lien  in  or  to 
real  estate  prior  to  the  commencement  of  a  suit  to  foreclose 
a  mechanic's  lien  thereon,  and  of  which  the  party  so  fore- 
closing has  actual  or  constructive  notice  at  the  time  of  be- 
ginning such  suit^  must  be  made  parties  thereto,  or  a  sale  of 
the  land  under  a  decree  rendered  in  such  proceedings  will 
be,  as  to  such  parties,  a  nullity.  Marvin  v.  Taylor  (1866), 
27  Ind..  73;  Oaskell  v.  Viquesney,  supra;  Daugherty  v. 
Deardorf  (1886),  107  Ind.  527.  In  our  opinion,  all 
of  the  appellants  who  were  not  parties  to  the  mechanic's 
lien  foreclosure  suit  were  authorized  to  go  behind  the 
decree  foreclosing  appellees'  lien,  and  contest  the  valid- 
ity of  the  lien,  as  well  as  the  proceedings  thereon  lead- 
ing up  to  the  execution  of  the  sheriff's  deed.  Phillips, 
Mechanics'  Liens  (3d  ed.),  §241.  In  Boisot,  Mechanics' 
Liens,  §670,  the  author  says;    *'If  one  in  actual  possession 
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under  an  unrecorded  deed  at  the  beginning  of  an  action  to 
enforce  a  mechanic's  lien  is  not  made  a  party  thereto^  he  is 
not  affected  by  the  decree  rendered  therein." 

5.  As  was  said  by  the  court  in  Clark  v.  Huey  (1895), 
12  Ind.  App.  224 :  "It  has  not  been  the  policy  of  the  courts 
to  require  from  the  mechanics  and  material  men  more  than 
the  statute  itself  demands/'  and  that  the  statutes  are  enti- 
tled to  a  liberal  construction  in  favor  of  the  lien  holder,  yet 
it  is  not  meant  by  this  statement  to  say  to  a  party  who  seeks 
to  avail  himself  of  the  benefit  of  a  purely  statutory  right 
that  he  is  not  to  bring  himself  fairly  within  its  provisions. 
As  the  appellees'  title  is  founded  upon  the  validity  of  their 
statutory  liens^  and  the  proceedings  which  followed  thereon, 
the  burden  was  upon  them  to  show  that  they  were  within  the 
statutory  requirements.  Caylor  v.  Thorn  (1890),  125  Ind. 
201.  In  Farmers  Loan^  etc,  Co.  v.  Canada,  etc,  R.  Co. 
(1891),  127  Ind.  250, 11  L.  E.  A.  740,  the  court  said :  "If 
the  claimant  does  what  the  statute  requires  he  obtains  a 
lien,  and  in  order  to  enforce  the -lien  the  law  declares  what 
shall  be  done;  but  over  the  question  of  enforcement  the 
lienor  has  no  control.  If  he  obtains  a  lien  in  the  authorized 
mode  he  has  a  right  to  have  it  enforced  as  the  law  directs, 
and  not  otherwise.  The  claimant  must  undoubtedly  do  what 
the  statute  commands;  but  when  he  does  this  his  right  is 
complete,  and  subsequent  considerations  affect  the  mode  of 
procedure,  not  the  substantive  right  to  a  lien."  Citing  au- 
thorities. In  Phillips,  Mechanics'  Liens  (3d  ed.),  §233,  it 
is  said :  For  the  acquisition  of  the  statutory  lien  the  statute 
itself  must  be  strictly  pursued ;  and  there  is  in  this  no  in- 
equity, as  the  party  claims  a  right  not  existing  at  common 
law,  and  the  benefits  of  a  summary  proceeding  for  the  en- 
forcement of  that  right."  "It  is  the  law  and  not  the  contract 
which  gives  the  lien."  Davis  &  Rankin,  etc.,  Mfg.  Co.  v. 
Vice  (1896),  15  Ind.  App.  117 ;  Clark  v.  Huey,  supra. 

Do  the  facts  as  found  by  the  court  in  the  case  at  bar 
affirmatively  show  a  full  compliance  by  appellees  with  our 
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statute  authorizing  mechanics'  liens,  and  their-enforcement  ? 
Section  7255  Bums  1901,  Acts  1899,  p.  569,  §1,  provides 
who  may  have  a  mechanic's  lien,  and  for  what  and  on  what 
such  lien  msij  be  had.  Section  7256  Bums  1901,  Acts 
1889,  p.  257,  §2,  gives  the  "lien  to  the  extent  of  all  the  right, 
title  and  interest  owned  therein  by  the  owner  thereof,  for 
whose  immediate  use  or  benefit  such  labor  was  done  or  mate- 
rial fumished,"  and  §7257  Bums  1901,  Acts  1889,  p.  257, 
§3,  provides  that  "any  person  wishing  to  acquire  such  lien 
upon  any  property  *  *  *  shall  file  in  the  recorder's 
office  of  the  county,  at  any  time  within  sixty  days  after 
*  *  *  furnishing  such  materials,  *  *  *  notice  of 
his  intention  to  hold  a  lien  upon  said  property  for  the 
amount  of  his  claim,  specifically  setting  forth  the  amoimt 
claimed,  and  giving  a  substantial  description  of  said  lot  or 
land  on  which  the  house^  mill,  manufactory,  or  other  build- 
ing *  *  *  may  stand  or  be  connected  with.  Section  7258 
Buma  1901,  Acts  1883,  p.  140,  §4,  provides  for  the  record- 
ing of  the  notice,  and  that  "the  lien  "so  created  shall  relate 
to  the  time  when  the  mechanic  or  other  person  began  to 
perform  the  labor  or  fumish  materials."  Section  7259 
Bums  1901,  Acts  1889,  p.  257,  §6,  providea  for  the  enforce- 
ment of  the  lien  by  sale  of  the  property,  etc. 

Appellees  insist  that,  the  legal  title  being  in  Carey  at 
the  time  they  began  suit  to  foreclose  their  liens,  he  was,  as 
to  them,  the  owner  of  the  land,  and  whatever  rights  the  ap- 
pellant Charlotte  Krotz  had  in  the  real  estate  were  in  the 
nature  of  a  secret  equity,  of  which  they  had  no  knowledge, 
and  therefore  not  binding  upon  them.  A  reference  to  the 
special  finding  will  show  that  Charlotte  Krotz  was  in  the 
full  possession  of  the  land  at  the  time  the  material  used  in 
the  building  on  the  land  was  furnished ;  and  that  the  mate- 
rial was  furnished  to  her  for  the  purpose  of  erecting  a  fac- 
tory building.  Nowhere  in  the  special  findings  does  it 
appear  that  the  material  furnished  by  appellees  for  the  coi^- 
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struction  of  a  building  on  the  land  was  at  the  request  or  for 
the  immediate  use  or  benefit  of  the  owner  of  the  legal  title, 
or  that  he  had  anything  whatever  to  do  with  contracting  for 
the  material  for  which  appellees  claimed  a  lien.  All  of  the 
appellees'  dealings  were  with  Charlotte  Krotz,  and  here  we 
might  say  the  language  used  by  Mr.  Phillips  is  particularly 
applicable. 

"The  rule  of  caveat  emptor,  therefore,  applies  against  a 
mechanic  as  well  as  in  the  case  of  a  vendee.  If  a  contractor 
proposes  erecting  a  building,  furnishing  materials,  or  put- 
ting labor  on  a  lot  of  ground,  it  behooves  him  to  examine  and 
assure  himself  of  the  fact  that  the  person  with  whom  he 
contemplates  making  the  contract,  or  for  whose  benefit  he  is 
about  to  employ  his  means  or  labor,  has  such  an  interest 
or  title,  unencumbered,  as  will  enable  him  to  avail  himself 
of  a  valid  or  efficient  lien.  Under  the  system  of  registration 
in  this  country,  a  little  diligence  will  always  impart  to  a 
person  the  requisite  information ;  and,  if  he  fails  to  inform 
himself,  the  law  will  not  relieve  him  against  the  conse- 
quences of  his  own  negligence.  In  these  cases  the  mechanic 
was  put  on  inquiry  by  the  fact  that  his  employer  had  no 
title,  and  consequently  he  entered  into  the  building  con- 
tract subject  to  the  equities  existing  between  the  parties, 
which  equities  he  might  have  discovered  by  reasonable  in- 
quiry."   Phillips,  Mechanics'  Liens  (3d  ed.),  §232. 

Jones,  in  his  work  on  liens,  says :  "The  equitable  owner 
can  not  make  a  contract  which  will  subject  the  estate  of  the 
l^al  owner  to  a  lien,  though  he  can  subject  his  equitable 
interest  to  a  lien ;  and  when  the  lien  is  enforced  by  sale,  the 
sale  is  subject  to  the  rights  of  the  legal  owner."  2  Jones, 
Liens  (2d  ed.),  §1244.  Again  the  same  author  says:  "In 
general,  it  may  be  said  that  only  the  interest  of  the  contract- 
ing party  can  be  subjected  to  the  lien ;  and  if  he  has  no  in- 
terest, there  is  nothing  to  which  the  lien  can  attach. 
But  one  in  possession  of  land  under  a  contract  of  purchase 
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has  an  interest  in  the  land,  and,  if  he  erects  a  building 
thereon,  this  interest  is  chargeable  with  a  lien  in  favor  of  a 
material  man  or  laborer."  2  Jones,  Liens  (2d  ed.),  §1245. 
6.  It  appears  from  the  facts  as  found  by  the  court  that 
the  appellees  furnished  material  under  a  contract  with  Char- 
lotte Krotz,  to  be  used  in  the  construction  of  a  factory  build- 
ing on  the  real  estate  as  described  in  appellees'  complaint, 
and  that  it  was  so  used ;  that  appellees,  within  sixty  days 
after  furnishing  the  material,  filed  notice  of  their  intention 
to  hold  a  mechanic's  lien  upon  said  real  estate  and  the  build- 
ing thereon;  that  the  "notices  were  in  proper  form,  and 
duly  atid  legally  recorded ;"  that  appellees  commenced  their 
suits  to  foreclose  their  liens  on  January  24,  1896 ;  that  on 
December  26, 1899,  they  recovered  judgment  against  the  de- 
fendants to  such  suits,  and  also  a  decree  foreclosing  their 
lien.  No  other  ultimate  or  evidentiary  fact  is  found  by  the 
court  showing  or  tending  to  show  appellees'  compliance  with 
the  mechanic's  lien  statute.  These  facts  are  not  sufficient. 
Assuming  that  Carey  was  the  owner  of  the  real  estate,  there 
is  no  fact  found  showing  that  Charles  W.  Krotz  or  Char- 
lotte Krotz  had  in  any  manner  or  form  contracted  with 
Carey  ta  erect  any  house  or  factory  building  on  the  real 
estate,  or  that  the  building  for  which  appellees  furnished 
material  was  in  any  way  for  the  use  or  benefit  of  the  owner 
of  the  real  estate.  Nor  does  the  finding  show  that  the 
notice  by  appellees  of  their  intention  to  hold  a  lien  on  the 
building  and  the  real  estate  in  question,  and  filed  in  the 
recorder's  office  in  Laporte  county,  Indiana,  stated  the 
amount  for  which  they  intended  to  hold  a  lien,  or  to  whom 
the  notice  was  given,  or  the  character  of  the  debt  for  which 
they  claimed  the  lien.  These  additional  facts  were  neces- 
sary to  show  a  compliance  by  appellees  with  the  statutory 
provision.  Simonds  v.  Buford  (1862),  18  Ind.  176;  Co- 
burn  V.  Stephens  (1894),  137  Ind.  683,  45  Am.  St.  218; 
Jeffersonville  Water  Supply  Co.  v.  Riter  (1897),  146  Ini 
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621;  Rhodes  v.  Webb-Jameson  Co.  (1898),  19  Ind.  App. 
195. 

7.  The  finding  that  the  "notices  were  in  proper  form 
and  duly  and  legally  recorded"  does  not  amount  to  a  finding 
as  required  by  the  statute  in  such  cases.  The  notices  may 
have  been  in  proper  form,  yet  may  not  have  furnished  the 
proper  and  required  information.  It  is  substance  rather 
than  form  which  is  required. 

8.  Upon  the  rights  or  interest  of  the  appellant  Charlotte 
Krotz  in  the  real  estate,  the  rights  of  all  the  other  appellants 
depend,  and,  for  the  purpose  of  this  decision,  it  will  be  un- 
necessary for  us  to  consider  any  other  claim  than  that  of 
Mrs.  Krotz.  If  appellees  had  properly  perfected  their  liens, 
they  would  have  been  effective  from  the  time  the  materials 
were  furnished,  and  would  have  had  priority  over  all  liens 
suffered  or  created  thereafter,  except  the  liens  of  other  me- 
chanics and  material  men,  as  to  which  there  is  no  priority. 
Northwestern,  etc.,  Assn.  v.  McPherson  (1899),  23  Ind. 
App.  250,  and  cases  cited. 

It  is  claimed  by  appellees  that  at  the  time  they  furnished 
the  materials  used  in  the  construction  of  the  building  on 
the  land,  that  whatever  interest  Mrs.  Krotz  had  or  claimed 
therein  depended  upon  a  parol  contract,  and  therefore  was 
not  enforceable.  Supposing  that  to  be  true,  it  was  a  matter 
wholly  between  Carey  and  Mrs.  Krotz,  and  of  which  the 
appellees  could  take  no  advantage.  Savage  v.  Lee  (1885), 
101  Ind.  514. 

9.  The  finding  of  the  court  is  that,  upon  payment  of  the 
purchase  money  advanced  by  Carey,  Mrs.  Krotz  was  to  have 
the  title,  and  it  also  appears  from  the  finding  that,  prior 
to  the  termination  of  the  mechanic's  lien  foreclosure  pro- 
ceeding, Carey  did  convey  the  title  to  Mrs.  Krotz,  and  the 
parol  agreement  was  thereupon  fully  executed.  It  is  also 
true,  as  a  matter  of  law,  that  appellees,  acting  in  good  faith, 
were  not  bound  by  any  secret  equities  or  rights  existing  be- 
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tween  Carey  and  Mrs.  Krotz,  and,  although  they  were  pur- 
chasers at  their  own  execution  sale,  they  occupied  the  same 
position  as  any  other  good-faith  purchaser.  Pugh  v.  High- 
ley  (1899),  152  Ind.  252,  44  L.  R  A.  392,  71  Am.  St.  327. 

10.  Appellees  disclaim  any  knowledge  that  Mrs.  Krotz 
had  any  interest  |n  the  real  estate  in  question  at  the  time 
they  furnished  the  material  or  commenced  their  suits  to  fore- 
close their  liens ;  but  that  she  was  in  possession  of  the  land 
at  the  time  appellees  were  contracting  with  her  to  furnish 
materials,  and  at  the  time  the  materials  were  furnished,  as 
also  at  the  time  the  suits  were  commenced,  and  that  her 
name  was  signed  to  a  plat  of  the  land  duly  recorded  on  the 
19th  day  of  December,  1895,  were  facts,  as  it  seems  to  us, 
reasonably  within  the  knowledge  of  appellees,  and  were  suffi- 
cient at  least  to  put  them  upon  inquiry  relative  to  the  rights 
or  claims  of  Mrs.  Krotz  in  the  land.  Had  appellees,  used 
any  diligence  whatever,  they,  no  doubt,  could  have  developed 
the  true  status  of  the  title. 

Pomeroy  in  his  work  on  equity  jurisprudence  says  that 
the  rule  is  well  settled  in  England  and  in  this  country  "that 
a  purchaser  or  encumbrancer  of  an  estate,  who  knows  or  is 
properly  informed  that  it  is  in  the  possession  of  a  person 
other  than  the  vendor  or  mortgagor  with  whom  he  is  dealing 
is  thereby  charged  with  a  constructive  notice  of  all  the  inter- 
ests, rights,  and  equities  which  such  possessor  may  have  in 
the  land.  He  is  put  upon  an  inquiry  concerning  the  grounds 
and  reasons  of  the  stranger's  occupation,  and  is  presumed 
to  have  knowledge  of  all  that  he  might  have  learned  by 
means  of  an  inquiry  duly  and  reasonably  prosecuted.  If  ho 
neglects  to  make  an  inquiry,  or  to  make  it  with  due  dili- 
gence, the  presumption  and  notice,  of  course,  remain  abso- 
lute." 2  Pomeroy,  Eq.  Jurisp.  (2d  ed.),  §614;  Olidewell  v. 
Spaugh  (1866),  26  Ind.  319 ;  Old  Nat.  Bank,  etc.,  v.  Find- 
ley  (1892),  131  Ind.  225. 

The  supreme  court  of  Nebraska,  in  a  case  wherein  the 
parties  who  had  foreclosed  a  mechanic's  lien,  not  making 
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one  a  party  who  held  an  unrecorded  deed,  but  who  was  in 
possession  of  the  real  estate  from  the  time  of  her  purchase 
and  during  the  whole  proceeding  to  foreclose  the  lien,  held 
that  continued  possession  of  the  land  was  notice  to  all  the 
world  of  her  rights  in  the  premises,  and,  to  cut  off  these 
rights  by  the  decree  and  judgment  of  foreclosure,  she  should 
have  been  made  a  party  to  the  suit,  and,  this  not  being  done, 
her  interests  were  in  no  way  affected.  Monroe  v.  Hanson 
(1896),  47  Neb.  30,  66  K  W.  12. 

In  our  opinion  the  appellant  Charlotte  Krotz  had  an 
equitable  interest  in  the  land  in  question  at  the  time  the 
mechanic's  lien  suits  were  instituted,  which  was  not  cut 
off  or  affected  by  the  judgment  and  decree  in  the  foreclosure 
proceedings.  This  equitable  interest  having  since  ripened 
into  a  fee,  appellees  are  bound  to  respect  it,  and  the  court 
erred  in  its  conclusions  of  law,  for  which  error  the  judgment 
must  be  reversed. 

Having  determined  to  reverse  the  judgment,  it  will  an- 
swer no  good  purpose  to  pass  upon  any  of  the  other  questions 
here  presented. 

The  judgment  of  the  lower  court  is  reversed,  with  instruc- 
tions to  restate  its  conclusions  of  law  in  accordance  with 
this  opinion. 


Engle  v.  Johnson  et  al. 

[No.  5,073.    Filed  February  16,  1905.] 

1-  Ck>NTRACT8. — Real  Estate  Brokerage. — Performance, — ^Where  the 
defendant  contracted  with  plaintiff,  a  real  estate  broker,  to  sell 
her  land  on  the  following  ternis:  $35  per  acre,  $300  part  payment 
in  cash,  and  balance  $2,500,  all  cash,  on  March  1,  1902,  or  before,  and 
the  plaintiff  secured  a  proposed  purchaser  on  the  following  terms,  $35 
per  acre,  $300  part  payment  in  cash,  purchaser  to  assume  a  mortgage 
on  said  lands  for  $500,  and  balance  $2,000  payable  in  cash  by  March 
1,  1902,  suph  broker  was  not  entitled  to  any  commission  for  such 
seryice,  the  terms  of  sale  being  substantially  different  from  the  terms 
entered  into  with  proposed  purchaser,    p.  594. 

From  Jasper  Circuit  Court ;  Charles  W.  Hanley,  Judge, 
Vol.  34—38 
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Action  by  Joseph  A.  Engle  against  Elizabeth  C.  Johnson 
and  others.  From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed, 

Frank  Foltz  and  Charles  0,  Spitler,  for  appellant. 
B.  F.  Ferguson  and  J.  E.  Wilson,  for  appellees. 

Black,  J. — The  appellant  by  his  complaint  sought  to  re- 
cover an  amount  as  commission  for  service  rendered  to  the 
appellee  Elizabeth  C.  Johnson  by  the  appellant  and  the 
other  appellees,  as  real  estate  agents,  under  a  written  con- 
tract or  order  signed  by  said  Elizabeth  and  addressed  to  the 
appellant,  representing  himself  and  said  other  appellees, 
who,  it  was  alleged,  had  assigned  their  interests  to  the  appel- 
lant. The  other  appellees  filed  an  answer,  alleging  their 
assignment  of  their  interest  in  the  commission  to  the  appel- 
lant, and  disclaiming  any  interest  in  the  contract  in  suit. 
The  appellee  Elizabeth  C.  Johnson  answered  in  denial,  and 
the  cause  was  tried  by  jury. 

1.  The  overruling  of  the  appellant's  motion  for  a  new 
trial  is  assigned  as  error.  The  written  contract  on  which  the 
action  was  based  was  as  follows :  "J.  A.  Engle,  real  estate, 
loans  and  insurance  agent,  Francisville,  Indiana.  Note: 
Upon  the  consummation  of  a  sale,  immediate  notice  to  the 
owner  (or  party  leaving  the  property  with  us  for  sale)  is 
given.  Owners  or  agents  leaving  property  with  us  for  sale 
must  give  instructions  in  writing,  subject  to  withdrawal 

upon  giving  us days  notice  in  writing.    Property  left 

in  our  hands  will  be  liberally  advertised.  Our  commission 
for  selling  property  is  due  when  a  sale  is  consummated  and 
the  agreement  signed.  I  hereby  authorize  you  to  sell  the  fol- 
lowing described  property,  to  wit:  The  north  half  of  the 
northwest  quarter  of  section  thirty-five,  township  thirty, 
range  five;  eighty  acres  more  or  less.  Price  and  terms  of 
sale :  The  land  must  bring  $35  per  acre,  and  if  sold,  not  less 
than  $300  down,  to  bind  the  contract,  and  the  balance,  all 
cash,  March  1,  1902,  or  before,  if  purchaser  so  desires  to 
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pay.  Abstract  of  title  to  pass  with  deed,  showing  good 
title.  Commission  of  $1  per  acre  to  be  paid  by  Elizabeth  C. 
Johnson.  Remarks :  If  said  land  is  not  sold  by  the  15th 
day  of  June,  1901,  said  contract  is  to  be  null  and  void. 
Elizabeth  C.  Johnson.  Francisville,  Indiana,  May  27, 
1901.     Owner's  •name .'' 

Through  the  procurement  of  the  appellant,  one  Charles 
Brown  signed  the  following  instrument :  "Francisville,  In- 
diana, June  3,  1901.  Articles  of  agreement  made  this  day 
and  date  by  and  between  Elizabeth  C.  Johnson,  of  Jasper 
countyj  Indiana,  party  of  the  first  part,  and  Charles  Brown, 
of  Francisville,  Indiana,  party  of  the  second  part.  Said 
Elizabeth  C.  Johnson  has  this  day'  and  date  contracted  and 
sold,  through  J.  A.  Engle,  as  agent,  to  said  Charles  Brown, 
the  following  described  land,  to  wit :  The  north  half  of  the 
northwest  quarter  of  section  thirty-five,  township  thirty, 
range  five,  in  Jasper  county,  Indiana ;  eighty  acres  more  or 
less.  Said  Brown  is  to  pay  for  said  land  the  sum  of  $35  per 
acre,  or  $2,800,  and  pays  this  day  the  sum  of  $300,  to  bind 
the  contract,  and  assumes  a  mortgage  of  $500  to  the  Aetna 
Life  Insurance  Company,  and  agrees  to  pay  the  remaining 
$2,000  on  or  before  March  1,  1902,  at  which  time  he  is  to 
receive  from  Mrs.  Johnson  a  good  and  sufficient  warranty 
deed,  with  abstract  of  title  showing  the  land  to  be  clear  of  all 
encumbrances  except  the  $500  mortgage  which  said  Brown 
assumes  and  agrees  to  pay.    Charles  Brown.     [Seal.]" 

Leaving  out  of  consideration  other  matters,  as  to  some  of 
which  there  was  conflict  in  the  testimony,  it  appears  that 
the  instrument  signed  by  Mr.  Brown,  upon  the  procurement 
of  which  by  the  appellant  his  claim  for  compensation  is 
based,  was  not  substantially  in-  accord  with  the  contract 
signed  by  Mrs.  Johnson.  Mr.  Brown  engaged  to  assume 
and  to  pay  a  mortgage  of  $500  to  an  insurance  company 
named,  and  to  pay  $2,000  on  or  before  March  1,  1902,  he 
then  to  receive  a  warranty  deed  with  abstract  of  title  show- 
ing the  land  to  be  clear  of  all  encumbrances  except  the  $500 
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mortgage.  There  was  testimony  to  the  effect  that  there  was 
a  mortgage  on  the  land,  executed  by  the  owner  and  her 
husband  to  one  White,  due  in  January,  1902,  and  there  was 
no  evidence  of  the  existence  of  any  other  mortgage.  The 
want  of  substantial  agreement  between  the  terms  to  which 
the  landowner  limited  her  broTcer  and  the  terms  by  which  the 
proposed  purchaser  engaged  to  be  bound  is  apparent.  It 
being  thus  manifest  upon  uncontradicted  evidence  that  the 
appellant  was  not  entitled  to  recover,  it  is  not  needed  that 
we  should  go  further  into  matters  of  dispute  between 
counsel. 

Judgment  affirmed. 


Citizens  National  Bank  of  Geeensburg  v. 

Alexander. 

[No.  5,140.    riled  February  16,  1906.] 

»1.  DisoOTEBT. — Statutory-  EiTamination  of  Party. — Second  Bwamina- 
tion. — It  18  within  the  'power  of  a  court  to  order  a  second  examina- 
tion of  a  party  where  it  is  shown  that  such  party  failed  and  refused 
to  answer  questions  submitted  in  such  first  examination,     p.  509. 

2.  Contempt. — Refusal  of  Party  to  Anetoer  Question*  on  Statutory 
Emamination. — Whether  a  party  who  f^ils  or  refuses  to  answer  ques- 
tions on  an  examination  under  the  statute  is  guilty  of  a  contempt  is 
a  question  largely  in  the  discretion  of  the  trial  court,    p.  599. 

3.  Constitutional  Law. — Defense. — Refusal  to  Permit. — Contempt. 
— Due  Process  of  Law. — The  denial  of  the  right  of  defense  because 
the  defendant  has  committed  contempt,  constitutes  the  taking  of  his 
property  without  due  process  of  law.     p.  599. 

4.  Costs. — Ewamination  of  Party. — Failure  to  Read. — Where  a  party 
takes  a  statutory  examination  of  the  adverse  party,  and  fails  to  read 
such  examination  on  the  trial  of  such  cause,  the  cost  thereof  is  tax- 
able against  the  party  taking  same.    p.  599. 

5.  Contempt.^ — Striking  Out  Demurrer. — ^Where  pliaintiff  moves  to 
strike  out  defendant's  demurrer  to  the  complaint  on  account  of 
alleged  contempt  of  defendant  in  failing  to  answer  questions  on  a 
statutory   examination  of  such   defendant,  such   motion  should  be 

^     overruled,     p.  600. 

6.  Appeal  and  Error. — Supreme  Court  Rules. — ^Where  appellant  as- 
signs as  error  the  sustaining  of  defendant's  demurrer  to  plaintiff^e 
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complaint,  but  fails  to  set  out  a  copy  of  such  demurrer  in  his  brief, 
no  question  is  presented,  p.  600. 
7.  Discovery. — Statutory  Examination  of  Party, — Refu9al  to  Testify, 
— Remedy. — ^Wfiere  a  party  fails  or  refuses  to  testify  on  examination 
under  the  statute,  »uch  fact,  at  the  request  of  the  other  piarty,  should 
be  reported  by  the  officer  taking  such  examination,  to  the  circuit  or 
superior  judge,  who  "shall  order  such  party  to  appear  and  testify.'* 
(See  concurring  opinion,  Roby,  J.)     p.  600. 

From  Decatur  Circuit  Court ;  Francis  T,  Hord,  Judga 

Action  by  the  Citizens  I^ational  B^^  of  Greensburg 
against  Mary  M.  Alexander.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed, 

J.  K.  Ewing  and  0.  L.  Tremain,  for  appellant. 
Benjamin  F.  Bennett,  Thomas  E.  Davidson  and  John  F, 
Ooddard,  for  appellee. 

CoMSTOCK,  C.  J. — The  complaint  was  in  two  paragraphs. 
The  second  was  dismissed.  The  first  was  upon  a  promissory 
note, against  appellee  and  others  for  $2,000. 

Plaintiff  dismissed  as  to  all  the  defendants  except  Mary 
M.  Alexander.  The  plaintiff  had  an  examination  of  all  of 
the  defendants,  under  §§517-521  Bums  1901,  §§509-513 
E.  S.  1881,  and,  for  failure  to  answer  questions,  moved 
for  judgment  against  Mary  M.  Alexander  under  §521, 
supra,  basing  the  same  upon  the  afiidavit  of  the  president  pf 
the  appellant  bank  and  making  the  examination  of  said 
parties  defendant  a  part  of  the  motion.  Upon  leave  of  court 
Mary  M.  Alexander  filed  her  verified  answer  to  plaintiff's 
motion  for  judgment,  which,  in  substance,  was  as  follows: 
That  appellee  appeared  before  the  officer  designated  in  the 
notice^  and  submitted  to  an  examination  at  the  instance  of 
the  appellant ;  that  she  was  represented  by  counsel,  and  upon 
their  advice,  and  without  any  disrespect  to  the  officer  or 
court  or  the  majesty  of  the  law,  and  without  endeavoring  to 
conceal  or  withhold  any  information,  she,  acting  in  good 
faith,  the  same  as  she  would  upon  the  witness-stand  had  her 
examination  been  conducted  at  the  trial  instead  of  before  the 
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trial,  did  not  answer  such  questions  propounded  by  appellant 
as  were  objected  to  by  her  counsel ;  that  she  has  at  all  times 
been  willing  to  answer  such  questions  as  the  court  shall  de- 
termine relevant  and  proper ;  that  she  was  not  at  the  time  of 
the  execution  of  the  note  a  partner ;  that  she  did  not  execute 
the  note  in  suit,  or  authorize  anyone  to  execute  it  for  her ; 
and  that  she  had  a  full  and  complete  defense  to  appellant's 
action. 

The  plaintiff  moved  to  strike  out  said  verified  answer  to 
plaintiff's  motion  for  judgment,  upon  the  grounds:  (1) 
That  the  affidavit  contains  a  sworn  denial  of  the  execution  of 
the  note,  and  is  a  full  answer  to  plaintiff's  complaint  on  the 
merits,  and  is  triable  by  a  jury,  and  would  defeat  the  power 
of  this  court  to  pass  upon  plaintiff's  motion  for  judgment, 
and  that  it  is  too  late  to  answer  to  the  merits  after  the 
filing  and  pendency  of  plaintiff's  motion  for  judgment.  (2) 
That  the  affidavit  is  contrary  to  the  law,  in  this,  that  there 
is  no  statute  authorizing  a  second  or  subsequent  examination 
after  the  party  has  once  been  duly  summoned  to  appear,  and 
wilfully  refused  to  answer  material  and  pertinent  questions. 
(3)  For  the  further  reason  that  said  affidavit  does  not  show 
that  the  questions  which  said  defendant  refused  to 
answer  in  the  first  examination  were  immaterial  or  im- 
pertinent. The  motion  was  overruled,  and  plaintiff  ex- 
cepted. 

The  court  also  overruled  plaintiff's  motion  for  judgment 
against  appellee  for  her  failure  to  answer  questions.  There- 
upon the  court  of  its  own  motion  directed  that  the  defendant 
Mary  M.  Alexander  appear  and  answer  all  questions  pro- 
pounded to  her  and  refused  to  be  answered  by  her,  upon 
proper  notice  being  given  by  the  plaintiff  of  the  time  and 
place  of  examination,  to  which  order  plaintiff's  attorney  at 
the  time  objected  and  excepted  on  the  ground  that  there  was 
no  statute  or  practice  authorizing  such  examination,  and  for 
the  further  reason  that  said. examination  was  solelv  for  the 
benefit  of  the  said  Mary  M,  Alexander,  to  enable  her  to 
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purge  herself  of  contempt,  and  it  was  not  plaintiff's  duty  to 
act  for  her  to  accomplish  this  result,  and  plaintiff  preferred 
to  stand  on  its  exceptions  to  former  rulings.  It  does  not 
appear  from  the  record  that  appellant  objected  and  excepted 
to  the  act  of  the-court  in  granting  appellee  leave  to  file  her 
verified  answer. 

1.  We  think  it  was  within  the  power  of  the  court  to  di- 
rect appellee  to  appear  again  for  examination,  but  if  it  was 
not,  its  purpose  was  to  give  appellant  an  opportunity  to  ob- 
tain the  information  which  it  professed  to  want,  and  the 
action  of  the  court  was  therefore  harmless. 

2.  Whether  appellee  was  in  contempt  of  court  was  a 
question  to  be  determined  by  the  court.  It  was  also  for  the 
court  to  determine  whether,  if  in  contempt,  appellee  had  not 
purged  herself.  The  punishment  for  contempt  is  always 
largely  within  the  sound  discretion  of  the  trial  court.  Stuart 
V.  Allen  (1878),  45  Wis.  158;  Chaffin  v.  Brownfield 
(1882),  88  Ind.  306. 

3.  To  refuse  to  permit  appellee  to  disclaim  any  disre- 
spect for  the  court  or  its  order  to  explain  her  conduct  would 
have  seemed  an  arbitrary  exercise  of  authority.  Courts  have 
gone  80  far  as  to  hold  that  to  deny  a  party  the  right  of 
defense  because  of  an  alleged  contempt  was  to  be  the  taking 
of  property  without  due  process  of  law.  Harley  v.  Montana 
Ore,  etc.,  Co.  (1903),  27  Mont.  388,  71  Pac.  407;  Sibley 
V.  Sibley  (1902),  78  N.  Y.  Supp.  743.  See,  also,  Hovey  v. 
Elliott  (1897),  167  U.  S.  409,  17  Sup.  Ct.  841,  42  L.  Ed. 
215,  which  is  an  instructive  opinion  reviewing  and  consider- 
ing the  judicial  history  of  the  law  concerning  contempts  in 
England  and  in  this  country. 

4.  The  court  overruled  plaintiff's  motion  to  tax  the  costs 
of  the  first  examination  and  subsequent  examination.  It  is 
claimed  that  this  was  error.  The  statute  (§519  Bums 
1901,  §511  R.  S.  1881)  provides  that  if  an  examination  of  a 
party  is  not  read  upon  the  trial  the  party  causing  the  ex- 
amination shall  pay  the  costs  thereof.     Costs  are  taxed  as 
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an  incident  against  the  losing  party.  The  appeal  is  from  the 
judgment  as  an  entirety.  Studabaker  v.  Mdrhley  (1893), 
7  Ind.  App.  368,  373. 

5.  The  court  overruled  plaintiffs  motion  to  strike  out 
appellee's  demurrer  to  the  complaint.  The  motion  was  cor- 
rectly overruled.  White  v.  Morgwn  &  Co.  (1889),  119  Ind. 
388. 

6.  The  remaining  question  arises  out  of  the  action  of 
the  court  in  sustaining  appellee's  demurrer  to  the  first  para- 
graph of  the  complaint.  Appellee  insists  that  appellant  has 
waived  this  specification  of  error  by  its  failure  to  set  out 
in  its  brief  a  copy  of  the  demurrer  in  question.  The  point 
is  well  taken.  Perry,  etc..  Stone  Co.  v.  Wilson  (1903),  160 
Ind.  435 ;  Chicago,  etc.,  Co.  v.  Walton  (1905),  165  Ind.  — . 
The  plaintiff  refusing  to  plead  further,  judgment  may  be 
rendered  in  favor  of  appellee. 

We  find  no  reversible  error.    Judgment  affirmed. 

Concurring  Opinion. 

RoBY,  J. — 7.  The  statute  penhits  a  party  to  be  exam- 
ined as  a  witness,  either  at  the  trial,  or  conditionally,  or 
upon  commission.  §517  Bums  1901,  §509  K.  S.  1881. 
Where  the  examination  is  taken  before  the  trial,  as  in  the 
case  at  bar,  the  practice  obtaining  in  the  case  of  other 
witnesses  examined  by  deposition  is  applicable.  The  notary 
before  whom  the  examination  is  taken  has  no  power  to 
compel  the  witness  to  testify.  §8039  Bums  1901,  §5964 
R.  S.  1881;  BuHt  v.  Pyle  (1883),  89  Ind.  398;  Wehrs  v. 
State  (1892),  132  Ind.  157;  Keller  v.  B.  F.  Goodrich  Co. 
(1888),  117  Ind.  556.  In  case  of  his  refusal  to  testify 
"such  fact  shall  be  reported  by  the  officer  to  any  circuit  or 
superior  court  of  the  county,  or  the  judge  thereof,  and  such 
court  or  judge  shall  order  such  witness  to  attend  and  tes- 
tify." §430  Bums  1901,  §426  R.  S.  1881.  If  a  party 
might  refuse  to  answer  at  his  own  option,  the  statute  per- 
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mitting  his  examination  would  be  worthless.  Upon  the 
other  hand,  if  his  pleadings  might  be  stricken  out  for  re- 
fusing to  answer  any  question  asked  him,  he  would  be  at 
the  mercy  of  his  adversary,  and  might  be  deprived  of  his 
constitutional  rights.  It  follows  that  he  may  decline  to 
answer,  pending  a  ruling  by  the  court  or  judge. 

It  affirmatively  appears  that  the  officer  taking  the  ex- 
amination did  not  report  the  refusal  of  the  witness,  as  it 
would  have  been  his  duty,  upon  request,  to  have  done. 
Waiving  any  irregularities  in  the  manner  in  which  the 
question  was  presented  to  the  court,  it  appears  that  an  order 
was  made  under  which  appellant  could  have  proceeded  with 
the  examination,  and  that  it  declined  to  avail  itself 
of  it. 

I  therefore  concur  in  the  affirmance  of  the  judgment,  but 
do  not  assent  to  any  expression  tending  to  cast  doubt  upon 
the  power  of  the  court  to  enforce  the  penalties  specified  in 
§521  Bums  1901,  §513  R.  S.  1881. 


NiCKET  ET   AL.   V.   DoUGAN. 

[No.  4,669.    Filed  February  17,  1905.] 

1.  Pleading. — Complaint. — Negligence. — Factory  Act. — ^A  complaint 
which  alleges  that  defendant  "wholly  failed,  neglected  and  refused 
carefully  and  securely  to  incase  or  guard  said  ripsaw,"  and  negli- 
gently failed  "to  put  a  proper  hood  or  covering  over  the  top  of  said 
saw,"  and  failed  to  put  a  "spreader"  immediately  behind  such  saw, 
and  by  reason  of  such  negligence  plaintiff  was  injured,  states  a  cause 
of  action  under  the  factory  act.  It  is  not  necessary  for  the  complaint 
to  refer  to  such  act.    p.  605. 

2.  Same. — Complaint. — Knowledge  of  Danger » — It  is  not  necessary  in 
a  complaint  for  negligence  under  the  factory  act  to  allege  that  plain- 
tiff had  no  knowledge  of  the  unguarded  condition  of  the  machinery 
causing  the  injury,  nor  that  plaintiff  did  not  see  and  comprehend  the 
danger,    p.  606. 

8.  TbiaIi. — Instructions, — Giving  Theory  of  Complaint  in  Four  Para- 
graphs.— ^Where  the  complaint  was  in  four  paragraphs,  the  first,  for 
negligence  in  failure  to  guard  a  ripsaw,  the  second,  for  improperly 
guarding  a  ripsaw,  the  third,  for  exposing  the  plaintiff,  who  was 
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inexperienced,  to  dangers  of  an  unguarded  ripsaw,  and  the  fourth, 
for  failure  to  caution  plaintiff  as  to  the  dangers,  and  for  negligence 
of  a  fellow  servant,  known  by  the  master  to  be  incompetent,  and  the 
court  in  an  instruction  outlining  the  theory  of  the  case  to  the  jury 
said  the  "paragraphs  were  substantially  the  same,''  and  then  detailed 
the  different  facts  in  all  of  the  paragraphs,  concluding  by  the  state- 
ment "these  are  the  substantial  averments  of  the  complaint,  each 
paragraph  stating  them  somewhat  differently  from  the  others,'*  such 
instruction  is  misleading  and  submitted  the  ca&e  upon  an  erroneous 
theory,     p.  607. 

4.  Trial. — Inatructiana  Purporting  to  Cover  Whole  Complaint  But 
Not  Applicable  to  One  Paragraph, — Where  an  instruction  purports 
to  apply  to  the  entire  complaint  consisting  of  four  paragraphs,  and 
the  facts  contained  in  such  instruction  were  in  no  manner  connected 
with  one  of  such  paragraphs,  such  instruction  is  misleading  and 
erroneous,     p.  611. 

5.  Same. — Inatrugtiona. — laauea. — Evidence, — Where  the  plaintiff  tes- 
.    tified  that  he  knew  the  unguarded  ripsaw  was  unsafe  and  dangerous, 

it  is  improper  for  the  court  to  instruct  the  jury  that  "if  the  plaintiff 
was  ignorant  of  its  unsafe  condition*'  he  would  be  entitled  to  recover, 
since  instructions  should  be  kept  within  the  issues  and  the  evidence, 
p.  611. 

6.  Same. — Inatructiona, — Evidence, — Where  the  court  instructed  the 
Jury  that  the  paragraphs  of  the  complaint  were  substantially  the 
same,  and  then  gave  an  instruction  as  to  defendant's  liability  upon 
hiring  a  laborer  known  to  be  incompetent,  which  fact  was  material 
only  under  one  paragraph,  and  about  which  there  was  no  evidence, 
such  instruction  was  erroneous,     p.  612. 

7.  Same. — Merita  of  Cauae, — Whether  a  cause  has  been  tried  upon 
its  merits  is  a  Judicial  question,  and  where  the  record  shows  error 
to  the  injury  of  the  complaining  party,  such  record  shows  the  cause 
has  not  been  tried  upon  its  merits,     p.  613. 

From  Dubois  Circuit  Court;  Eugene  A,  Ely,  Judge. 

Action  by  Vii^il  Dougan  against  William  E.  Nickey  and 
others.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Lucius  C.  Emhree,  John  H.  Miller,  Luther  Benson,  John 
F.  Tieman  and  James  TF.  ^Y  est  fall,  for  appellants. 

^Y^lliam  E.  Cox,  If.  S.  IJunter,  Leo  H.  Fisher,  A.  L. 
Gray  and  H.  M,  Keane,  for  appellee. 

Wiley,  J. — Action  by  appellee  against  appellants  to  re- 
cover damages  resulting  from  their  alleged  negligence.    The 
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complaint  is  in  four  paragraphs,  to  which  an  answer  in  de- 
nial was  filed.  The  sufficiency  of  the  complaint  was  not 
tested  by  a  demurrer  below.  The  appellee  petitioned  the 
court  for  leave  to  prosecute  the  action  as  a  poor  person, 
which  petition  the  court  granted.  The  cause  was  tried  by  a 
jury,  resulting  in  a  verdict,  based  upon  the  first,  second  and 
third  paragraphs  of  the  complaint,  in  the  sum  of  $2,500. 
With  their  verdict  the  jury  also  answered  a  series  of  inter- 
rogatories submitted  to  them.  The  appellants'  motion 'for 
judgment  on  the  answers  to  interrogatories  was  overruled, 
as  was  also  the  motion  for  a  new  trial. 

By  their  first  specification  of  the  assignment  of  ^rror,  ap- 
pellants aver  "that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;"  by  the  second  specifi- 
cation they  predicate  error  in  the  overruling  of  their  motion 
for  judgment  on  their  answers  to  interrogatories,  and  by  the 
third  specification  they  aver  that  the  court  erred  in  over- 
ruling their  motion  for  a  new  trial. 

In  the  first  paragraph  of  complaint  it  is  averred  that  ap- 
pellee was  a  minor,  being  twenty  years  of  age ;  that  appel- 
lants were  partners  in  the  operation  of  a  sawmill,  which  saw- 
mill was  equipped,  among  other  things,  with  a  ripsaw  about 
twelve  inches  in  diameter ;  that  the  operation  of  the  saw  re- 
quired two  men,  one  to  feed  it  and  the  other  to  receive  the 
planks  after  they  had  been  pushed  through  the  saw ;  that 
appellee  was  engaged  in  appellants'  service  in  feeding  said 
saw,  and  that  appellants  were  negligent  in  that  they  "wholly 
failed,  neglected  and  refused  carefully  and  securely  to  in- 
case or  guard  said  ripsaw,  so  as  to  protect  said  employes 
while  engaged  in  work  near,  around  and  about  said  saw,  and 
by  negligently  failing  to  put  a  proper  hood  or  covering  over 
the  top  of  said  saw,  and  by  failing  to  put  a  spike,  or  what  is 
commonly  called  in  sawmills  a  'spreader,'  immediately  be- 
hind said  saw,  of  sufficient  height  to  prevent  said  saw  from 
catching  lumber,  planks  or  boards,  when  the  same  would 
be  thrown  upon  said  saw,  and  hurling  the  same  with  great 
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force  and  speed  back^  towards,  at  and  against  the  person  or 
employe  engaged  in  feeding  said  saw ;  that  on  said  10th  day 
of  July,  1901,  appellee  was  engaged  at  work  for  the  said 
defendants  in  feeding  said  ripsaw ;  that  it  became  and  was  a 
part  of  his  duties,  as  an  employe  of  defendants,  at  said  time, 
to  push  and  shove  said  plank,  lumber,  boards  and  timber 
upon,  on  and  along  a  table  about  twelve  feet  long,  upon 
which  said  ripsaw  was  then  and  there  being  run  and 
operated,  *  *  *  for  the  purpose  of  ripping,  cutting  and 
sawing  said  lumber,  planks  and  boards;  that  at  said  time 
said  defendants  had  in  their  employ  one  Barney  Cooper,  for 
the  purpose  of  aiding  and  assisting  this  plaintiff  in  his  said 
work  around  and  about  said  saw;  that  said  Barney  Cooper 
took  hold  of  and  caught  a  plank  or  board,  and  attempted  to 
shove  the  same  back  to  this  said  plaintiff  fer  the  purpose  of 
having  the  same  resawed ;  that,  in  doing  so,  said  plank,  on 
account  of  the  failure  and  neglect  of  said  defendants  se- 
curely to  guard  and  protect  said  saw  with  a  hood  or  covering 
therefor,  or  with  a  spike  or  spreader  of  sufficient  height  to 
prevent  said  saw  from  catching  said  plank — ^plaintiff  says 
that  said  saw,  on  account  of  the  failure  of  the  defendants 
securely  to  guard  and  protect  the  same,  as  aforesaid,  caught 
said  plank  and  hurled  it  at  and  against  him  with  great  force 
and  speed."  It  is  further  averred  that,  by  reason  of  said 
negligence,  appellee,  without  any  fault  or  negligence  on  his 
part,  was  severely  and  permanently  injured. 

The  verdict  shows  that  it  rests  upon  the  first,  second  and 
third  paragraphs  of  complaint.  This  eliminates  from  the 
record,  so  far  as  the  appeal  is  concerned,  the  fourth  para- 
graph ;  and,  in  passing  upon  the  sufficiency  of  the  complaint, 
as  raised  by  the  assignment  of  errors,  if  we  find  that  one 
paragraph  is  good,  even  though  the  second  and  third  are 
bad,  the  assignment  is  unavailing.  We  will  therefore  con- 
sider the  sufficiency  of  the  first  paragraph,  and,  if  we  find  it 
good,  our  inquiry,  in  this  regard,  need  not  be  pursued 
further. 
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By  the  assignment  of  errors  the  complaint  is  attacked  as 
an  entirety.  It  follows  that  if  any  one  of  the  three  para- 
graphs states  facts  sufficient  to  constitute  a  cause  of  action 
the  assignment  will  not  avail.  Thatcher  v.  Tumey  (1893), 
7  Ind.  App.  667,  and  cases  there  cited. 

There  is  a  sharp  controversy  between  counsel  as  to  whether 
the  complaint  proceeds  upon  the  theory  of  a  common-law 
liability,  or  upon  the  theory  that  appellee's  injuries  resulted 
from  a  failure  of  appellants  to  perform  a  duty  imposed  upon 
them  by  statute,  requiring  them  properly  to  guard  the  saw 
with  which  appellee  was  working.  If,  as  counsel  for  appel- 
lants insist,  each  paragraph  proceeds  upon  the  theory  of  a 
common  law  liability,  then  neither  of  them  is  sufficient, 
because  of  a  failure  to  aver  that  appellee  did  not  know  the 
dangerous  condition  of  the  saw  while  he  was  operating  it. 
Taking  the  allegations  of  each  paragraph  as  a  whole,  we  have 
reached  the  conclusion  that  appellee  bottoms  his  right  to  re- 
cover for  the  injuries  he  sustained  upon  the  failure  of  ap- 
pellants to  perform  the  duty  laid  upon  them  by  section  nine 
of  what  is  commonly  known  as  the  factory  act  of  1899  (Acts 
1899,  p.  231,  §7087i  Bums  1901). 

1.  In  the  first  paragraph  it  is  averred  that  appellants 
"wholly  failed,  neglected  and  refused  carefully  and  securely 
to  incase  or  guard  said  ripsaw,  so  as  to  protect  said  employes 
while  engaged  in  work  near,  around  and  about  said  saw, 
and  by  negligently  failing  to  put  a  proper  hood  or  covering 
over  the  top  of  said  saw,  and  by  failing  to  put  a  spike,  or 
what  is  commonly  called  in  sawmills  a  'spreader,'  immedi- 
ately behind  said  saw,  of  sufficient  height  to  prevent  said  saw 
from  catching  lumber,"  etc.  The  statute  (§70871,  supra,) 
provides :  "All  vats,  pans,  saws,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set-screws  and  machinery  of  every  description 
therein  shall  be  properly  guarded."  By  the  averments  of 
the  first  paragraph  of  the  complaint  it  is  specifically  charged 
that  appellants  wholly  failed  to  discharge  this  statutory 
duty,  and  that,  by  reason  of  such  failure,  appellee  was  in- 
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jured.  True,  the  complaint  makes  no  reference  to  this  stat- 
ute^ but  it  is  not  necessary,  for  by  its  general  avennents  it 
clearly  appears  that  it  counts  upon  the  statute.  This  exact 
question  was  decided  in  the  case  of  Monteith  v.  Kokomo, 
etc.,  Co.  (1902),  159  Ind.  149,  58  L;  R.  A.  944.  In  Bueh- 
ner  Chair  Co.  v.  Feulner  (1902),  28  Ind.  App.  479,  a  com- 
plaint substantially  like  this  was  held  good. 

2.  In  such  case  it  is  not  necessary  for  a  complaint  to 
state  that  the  plaintiff  had  no  knowledge  of  the  unguarded 
condition  of  the  saw,  and  the  dangers  resulting  therefrom. 
Statutes  of  the  character  of  the  factory  act  of  1899 
impose  specific  obligations,  and  a  failure  to  comply 
with  such  obligations  is  an  unlawful  act  of  omission — a 
plain  breach  of  a  particular  duty  owing  to  the  servant — and 
generally  constitutes  negligence  per  se."  Monteith  v.  Ko- 
komo, etc.,  Co.,  supra,  and  authorities  there  cited.  Under 
the  provision  of  the  statute  quoted,  appellant  was  not  re- 
quired to  aver  in  his  complaint  that  he  had  no  knowledge  of 
the  fact  that  the  saw  was  unguarded,  or  that  he  did  not  see 
and  comprehend  such  danger  as  arose  from  its  condition. 
Baltimore,  etc.,  R.  Co.  v.  Cavanaugh  (1905),  35  Ind.  App. 
— ;  Monteith  v.  Kokomo,  etc*,  Co.,  supra;  Buehner  Chair 
Co.  V.  Feulner,  supra;  Blanchard-IIamilton  Furniture  Co. 
V.  Colvin  (1904),  32  Ind.  App.  398.  Under  the  authorities 
cited,  the  first  paragraph  of  the  complaint  is  clearly  suffi- 
cient. This  makes  it  unnecessarv  for  us  to  consider  the  re- 
maining  paragraphs,  for,  having  reached  the  conclusion  that 
the  first  is  good,  the  assignment,  which  assaults  the  com- 
plaint as  an  entirety,  is  unavailing. 

This  brings  us  to  the  consideration  of  the  questions  pre- 
sented in  argument,  which  arose  under  appellants*  motion 
for  a  new  trial.  Counsel  for  appellants  have  confined  their 
argument  to  three  propositions:  (1)  That  the  verdict  was 
^contrary  to  law  and  not  sustained  by  sufficient  evidence; 
(2)  the  error  of  the  court  in  refusing  to  discharge  the  jury 
on  account  of  misconduct  of  one  of  appellee's  counsel  in 
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his  opening  statement  to  the  jury;  (3)  that  the  trial  court 
erred  in  giving  certain  instructions.  All  other  questions 
raised  by  the  motion  for  a  new  .trial  are  expressly  waived. 
Under  the  specification  of  the  assignment  that  the  court 
erred  in  overruling  appellants'  motion  for  a  new  trial,  we 
will  first  consider  that  part  of  the  motion  which  attacks  cer- 
tain instructions  given  by  the  court  upon  its  own  motion. 

3.  In  instruction  number  one,  the  trial  judge  undertook 
to  define  the  issues  tendered  by  the  complaint,  and  it  is 
urged  by  counsel  that  the  instruction  was  erroneous,  in  that 
it  did  not  discriminate  between  the  facts  pleaded  in  the 
several  paragraphs.  It  must  be  kept  in  mind  that  the  com- 
plaint was  in  four  paragraphs,  and  that  all  of  them  differed 
in  material  averments.  It  should  also  be  remembered  that 
the  jury  based  its  verdict  upon  the  first,  second  and  third 
paragraphs.  The  court's  first  instruction  is  the  only  one 
given  which  attempts  to  exemplify  the  issues.  The  material 
statements  of  this  instruction  are  that  the  complaint  is  in 
four  paragraphs;  that  they  all  charge  that  appellants  em- 
ployed appellee  to  operate  a  ripsaw,  and  one  Barney  Cooper 
to  assist  him ;  that  appellee  was  but  nineteen  years  old,  and 
inexperienced  in  the  use  and  operation  of  a  ripsaw ;  that  ap- 
pellants negligently  failed  properly  to  equip  and  guard  said 
saw,  so  as  to  make  it  reasonably  safe  for  appellee's  use ;  that 
the  spreader  used  was  too  short,  and  set  too  far  back  from 
the  saw  to  make  it  reasonably  safe  for  use ;  that  the  appel- 
lants knew,  and  that  appellee  did  not  know,  that  it  was  dan- 
gerous to  operate  the  saw  as  thus  equipped  and  guarded; 
that  Barney  Cooper  was  incompetent  and  unable  to  act  as 
off-bearer  and  assist  in  the  operation  of  the  saw,  and  that 
appellants  knew,  and  appellee  did  not  know,  said  Cooper 
was  so  unfit  and  incompetent.  The  court  then  said  to  the 
jury:  "These  are  the  substantial  averments  of  the  com- 
plaint, each  paragraph  stating  them  somewhat  different  from 
the  others."  The  court  further  said  to  the  jury  that,  "If  the 
averments  of  one  or  more  paragraphs  of  the  complaint  have 
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been  established  by  a  preponderance  of  the  evidence  in  the 
case,  it  will  be  your  duty  to  find  for  the  plaintiff." 

Counsel  for  appellants  urge  three  objections  to  this  in- 
struction: (a)  That  by  it  the  court  advised  the  jury  that 
each  of  the  four  paragraphs  of  complaint  was  substantially 
the  same  in  its  averments  as  the  other  three;  (b)  that  it 
erroneously  stated  to  the  jury  that  each  paragraph  contained 
the  allegation  that  the  "defendahts  knew,  and  that  the  plain- 
tiff did  not  know,  that  it  was  dangerous  to  operate  the  saw 
as  thus  equipped  and  guarded;  that  Barney  Cooper  was 
incompetent  and  unable  to  act  as  off-bearer  and  assist, in 
the  operation  of  said  saw,  and  that  defendants  knew,  and 
plaintiff  did  not  know,  that  said  Cooper  was  unfit  and  in- 
competent as  aforesaid;"  and  (c)  in  advising  the  jury  that, 
if  they  found  that  the  averments  of  one  or  more  of  the  para- 
graphs of  thft  complaint  had  been  established  by  a  prepon- 
derance of  the  evidence,  in  that  event  it  would  be  their  duty 
to  find  for  the  appellee. 

It  requires  but  a  casual  glance  at  the  four  paragraph^ 
of  complaint  to  discover  that  they  are  radically  different  in 
their  material  averments,  and  proceed  upon  different  theo- 
ries. The  first  paragraph  proceeds  upon  the  theory  that 
the  saw  was  wholly  unguarded  by  a  spike  or  spreader  or 
hood  of  any  kind,  and  that  by  reason  thereof  a  plank  or 
board,  which  Cooper  was  passing  back  to  appellee  to  be  re- 
sawed,  came  in  contact  with  the  saw,  and  was  hurled  with 
much  force  against  appellee,  causing  his  injury,  etc.  It  was 
upon  this  theory  of  the  unguarded  condition  of  the  saw  that 
we  have  held  the  first  paragraph  good.  In  this  paragraph 
no  attempt  is  made  to  charge  appellants  with  knowledge 
that  the  saw  was  dangerous,  or  a  denial  that  appellee  did  not 
know  that  it  was  dangerous.  Neither  is  it  attempted  to  aver 
that  appellants  knew,  and  appellee  did  hot  know,  that  Bar- 
ney Cooper  was  incompetent  and  unable  to  act  as  off-bearer. 

The  second  paragraph  proceeds  upon  the  theory  that  the 
ripsaw  was  guarded,  but  that  it  was  improperly  guarded,  in 
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that  the  spreader  or  spike  used  was  not  high  enough,  and 
was  set  too  far  back  from  the  saw  to  protect  the  operatoi* 
from  danger^  and  that  it  had  no  (^vering  oi*  hood  over  it 
to  provide  against  such  danger*  This  pai*agraph  doed 
aver  that  appellants  knew  that  it  was  unsafe  to  operate  the 
saw  as  thus  equipped  and  guarded,  but  that  appellee  was 
"ignorant  of  and  inexperienced  with  such  saws  and  ma- 
chinery, and  was  unable  to  know  or  discover  any  defects 
therein,  or  any  lack  of  proper  protection  or  safeguards  re- 
quired to  make  the  same  safe  and  secure  to  persons  engaged 
in  operating  the  same,  and  he  supposed  and  believed  that 
said  defendants  had  properly  protected  and  guarded  said 
saw  by  the  proper  use  of  all  proper  guards,  shields  and  other 
necessary  protecting  appliances,  so  as  to  render  the  same 
safe  and  secure  while  running  and  operating  the  same." 
It  will  be  observed  that  there  is  no  direct  charge  in  this 
paragraph  of  ignorance  of  the  danger  on  the  part  of 
appellee. 

The  third  paragraph  is  more  like  the  second  than  any  of 
the  others,  but  differs  from  it  in  that  it  charges  that  appellee 
had  no  knowledge  or  experience  in  handling  machinery,  that 
►appellants  had  not  warned  him  of  the  danger  of  the  work 
in  which  he  was  engaged ;  that  he  believed,  and  relied  upon 
the  belief,  that  appellants  would  not  needlessly  or  carelessly 
expose  him  to  unnecessary  danger  by  requiring  him  to  work 
with  machinery  which  was  not  properly  and  securely 
guarded ;  and  that  he  believed,  and  relied  upon  the  belief, 
that  the  spreader  or  spike  was  properly  set  and  adjusted  so 
as  to  prevent  the  saw  from  catching  boards,  etc  The  spe- 
cific charge  of  negligence  in  this  paragraph  is  appellants' 
failure  properly  to  protect  appellee  from  danger  by  failing 
to  use  a  spreader  or  spike  of  sufficient  height,  and  failing  to 
adjust  it  in  close  proximity  to  the  saw,  and  by  failing  to  use 
a  hood  or  cover  above  the  saw.  In  this  paragraph  there  is 
no  charge  of  the  knowledge  of  danger  on  the  part  of  appel- 
VoL.  34—39 
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lants,  and  want  of  such  knowledge  on  the  part  of  appellee. 
Neither  is  there  any  charge  of  appellants'  knowledge  of 
Cooper's  incompetency,  nor  appellee's  ignorance  thereof. 

The  theory  of  the  fourth  paragraph  is  that  appellee  was 
ignorant  of  the  fact  that  the  saw  was  dangerous;  that  ap- 
pellants had  not  warned  him  of  such  danger,  nor  instructed 
him  in  relation  thereto;  that  appellants  were  negligent  in 
hiring  Cooper  as  helper;  that  Cooper  was  too  young  and 
inexperienced  to  perform  the  work  assigned  to  him ;  that  the 
work  assigned  to  Cooper  required  the  physical  strength 
and  endurance  of  a  man  of  mature  strength  and  years ;  that, 
by  reason  of  the  arduous  work  devolving  upon  him,  said 
Cooper  would  become  physically  exhausted  and  unable  to 
perform  his  work;  that  appellants  well  knew  these  facts 
when  they  employed  said  Cooper  and  that  appellee  was  ig- 
norant thereof,  and  did  not  receive  any  knowledge  of  the 
same. 

The  first  instruction^  read  in  the  light  of  this  resume  of 
the  several  paragraphs  of  complaint-^-and  applied  to  them 
as  a  whole,  is  erroneous.  One  of  the  highest  duties  of  a  trial 
court  is  to  state  correctly  to  the  jury  tlie  issues  tendered 
by  the  pleadings.  The  issues  as  stated  and  defined  by  the 
court  are  for  the  guidance  of  the  jury,  and  to  them  become 
the  law  of  the  case.  The  jury  are  bound  by  such  instruc- 
tions, for  they  must  take  the  law  as  given  by  the  court.  By 
this  instruction  the  court  told  the  jury  that  all  four  of  the 
paragraphs  were  substantially  the  same,  and  that  they  all 
charged  that  appellants  knew,  and  appellee  did  not  know, 
that  it  was  dangerous  to  operate  the  saw  as  it  was  guarded 
and  equipped ;  that  appellants  knew,  and  appellee  did  not 
know,  that  Barney  Cooper  was  incompetent  and  unfit  to  dis- 
charge his  duties  as  helper;  and,  notwithstanding  the  rad- 
ical difference  in  the  several  paragraphs,  the  court,  in  the 
same  instruction,  told  the  jury  that  if  they  found  that  the 
averments  of  either  paragraph  had  been  established  by  a 
preponderance  of  the  evidence,  their  verdict  should  be  for 
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the  appellee,  without  even  qualifying  the  statement  that 
they  should  have  regard  for  any  defense  which  appellants 
might  have  established.  The  only  paragraph  of  complaint 
that  contained  the  several  elements  of  negligence  expressed 
in  the  instruction,  was  the  fourth,  and  upon  that  paragraph 
the  jury  found  for  the  appellants.  It  is  evident,  therefore, 
that  the  jury  were  misled  by  the  instruction.  The  jury  had 
a  right  to  rely  upon  what  the  court  told  them  as  to  the 
averments  of  the  complaint.  After  they  had  eliminated 
from  their  deliberations  the  fourth  paragraph,  they  were 
still  confronted  with  the  fact  that  the  court  had  told  them 
all  the  paragraphs  were  substantially  the  same,  and  it  neces- 
sarily follows  that  they  may  have  based  their  verdict  on  the 
several  acts  of  negligence,  which  the  court  told  them  were 
embraced  alike  in  each  and  all  paragraphs. 

The  weight  of  the  authorities  establish  the  rule  that  the 
instructions  must  be  applicable  and  limited  to  the  issues 
raised  by  the  pleadings,  and  that  it  is  error  to  give  an  in- 
struction which  does  not  conform  to  this  rule.  The  instruc- 
tion as  given  was  based  upon  a  misconception  of  the  issuable 
facts  tendered  by  the  several  paragraphs  of  complaint,  and 
submitted  the  case  to  the  jury  upon  an  erroneous  theory. 
This  must  be  held  to  be  reversible  error.  Union  Cent  Life 
Ins.  Co.  V.  Huych  (1892),  5  Ind.  App.  474;  Howe  Machine 
Co.  V.  Reher  (1879),  66  Ind.  498;  JeffersonvUle,  etc.,  R. 
Co.  V.  Lyon  (1877),  55  Ind.  477;  Lindley  v.  Sullivan 
(1893),  133  Ind.  688;  11  Ency.  PI.  and  Pr.,  pp.  161,  162, 
and  authorities  there  cited. 

4.  The  second  instruction,  read  in  connection  with  the 
first,  is  also  erroneous,  for  it  is  made  to  apply  to  the  com- 
plaint as  an  entirety,  and  embraces  knowledge  of  danger 
on  the  part  of  appellants,  and  ignorance  of  the  danger  on 
the  part  of  the  appellee,  while  these  elements  of  knowl- 
edge on  appellants'  part  and  ignorance  on  appellee's  part 
do  not  enter  into  all  the  paragraphs  of  complaint. 

5.  Another  objection  to  this  instruction  is  that  it  is  not 
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in  harmony  with  the  undisputed  evidence  as  to  appellee's 
knowledge  of  the  danger.  The  court  told  the  jury,  among 
other  things,  that  "if  the  plaintiff  was  ignorant  of  its  [the 
saw's]  unsafe  condition,"  etc.,  he  would  be  entitled  to  re- 
cover. The  question  of  appellee's  knowledge  of  the  unsafe 
condition  of  the  saw,  and  of  his  continuing  to  use  it,  without 
complaint,  after  learning  of  the  danger,  is  eliminated  by  his 
own  testimony  and  admissions.  He  testified  that  he  knew 
the  saw  was  dangerous  and  unsafa  This  fact  stands  un- 
challenged, and  yet  the  court  tells  the  jury  they  must  find 
for  appellee  if  he  was  ignorant  of  the  unsafe  condition  of 
the  saw.  Instructions  should  be  not  only  within  the  issues, 
but  also  within  the  evidence. 

6.  The  eleventh  instruction  must  also  be  read  in  the 
light  of  the  first,  for  by  the  first  the  jury  are  told  that  each 
paragraph  of  the  complaint  charges  substantially  the  same 
acts  of  negligence.  In  the  eleventh  instruction  the  court 
told  the  jury  if  appellants  knew  that  Cooper  was  careless 
or  negligent  in  performing  the  work  assigned  him,  and  kept 
him  in  their  employ  with  a  knowledge  of  his  carelessness 
and  negligence,  and  appellee  was  ignorant  thereof,  and  ap- 
pellee's injuries  resulted  from  Cooper's  negligence  and  care- 
lessness, then  appellee  would  be  entitled  to  recover.  There 
is  no  charge  in  the  complaint  that  Cooper  was  careless  or 
negligent,  or  that  appellants  knew  that  he  was  careless  or 
negligent.  No  charge  of  any  character  is  made  in  the  com- 
plaint against  Cooper,  except  in  the  fourth;  and  as  far  as 
that  goes  is  to  aver  that  by  reason  of  his  age  and  strength  he 
was  incompetent  to  do  the  work  assigned  him,  and  that  ap- 
pellants knew,  and  appellee  was  ignorant  of,  that  fact. 
These  averments  find  no  support  in  the  evidence,  and  the 
jury  so  declared  by  their  verdict.  There  is  no  charge  in  any 
paragraph  that  Cooper  was  either  careless  or  negligent.  As 
appellee  does  not  base  his  right  to  recover  upon  the  negli- 
gence or  carelessness  of  a  co-employe,  nor  charge  that  appel- 
lants knew  of  such  carelessness  or  n^ligence,-and  that  he 
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was  Ignorant  thereof,  the  instruction  is  not  within  the  issues 
or  the  evidence,  and  hence  erroneous.  There  is  a  vast  differ- 
ence between  incompetency,  resulting  from  youth  and  want 
of  strength,  and  carelessness  or  negligence,  resulting  from 
an  act  of  commission  or  omission.  An  instruction  which 
has  no  application  to  any  issue  is  erroneous  and  harmful. 
The  error  of  this  instruction  is  emphasized  in  this  case  by 
the  first  instruction  given,  wherein  the  court  epitomized  all 
the  acts  of  negligence  charged,  and  told  the  jury  that  they 
were  equally  applicable  to  all  four  paragraphs  of  complaint. 

Other  instructions  are  not  beyond  criticism,  but  the  errors 
with  which  they  are  burdened  are  not  likely  to  occur  in  a 
subsequent  trial  of  the  case. 

Counsel  for  appellee  have  not  submitted  any  argument  in 
support  of  the  court's  instructions.  While  they  do  not,  in 
terms,  admit  that  any  of  them  are  erroneous,  they  seek  to 
avoid  their  apparent  error  by  invoking  the  shield  of  the 
statute  which  forbids  the  reversal  of  a  judgment  where  it 
appears  to  the  appellate  tribunal  that  the  cause  has  been 
fairly  tried  and  determined  in  the  court  below;  also,  that 
erroneous  instructions  will  not  be  cause  for  reversal  when 
the  verdict  is  right  upon  the  evidence ;  also,  that  the  burden 
is  upon  the  party  asserting  error  to  show  injury ;  and,  also, 
that  if  all  the  instructions  considered  together  state  the  law 
correctly,  as  applied  to  the  issues  and  evidence,  there  is  no 
reversible  error,  even  though  a  single  instruction,  when 
standing  alone,  would  be  inaccurate  and  erroneous. 

7.  The  provision  the  legislature  has  made  to  the  effect 
that  a  judgment  shall  not  be  stayed  or  reversed,  in  whole  or 
in  part,  where  it  shall  appear  to  the  court  that  the  merits 
of  the  cause  have  been  fairly  tried  and  determined  in  the 
court  below,  is  a  wise  and  judicious  one.  Both  the  Supreme 
and  this  Court  have  had  frequent  occasions  to  avail  them- 
selves of  the  broad  latitude  thus  given  them,  but  it  must 
be  observed  that  the  legislature  did  not  make  any  attempt 
to  invade  the  prerogative  of  the  courts  to  correct  errors  of 


614       APPELLATE  COURT  OF  INDIANA, 

Nickey  v.  Dougan. 

law  in  any  cause  which  worked  to  the  injury  of  the  com- 
plaining party,  for  it  is  still  left  with  the  court  to  deter- 
mine from  the  whole  record  whether  the  "merits  of  the 
cause  have  been  fairly  tried  and  determined  in  the  court 
below."  When  it  appears  to  the  appellate  tribunal  that  any 
error  has  intervened  that  worked  to  the  injury  of  a  party, 
and  he  has  properly  brought  that  error  into  review,  then  it 
can  no  longer  be  said  that  the  merits  of  the  cause  have  been 
fairly  tried.  It  is  not  all  errors  that  are  cause  for  reversal, 
but  errors  that  prejudice  the  rights  of  a  litigant,  or  deprive 
him  of  a  fair  consideration  of  the  merits  of  his  cause  before 
a  court  or  jury,  can  not  be  said  to  be  harmless.. 

We  can  not  uphold  this  judgment  upon  the  proposition 
that  erroneous  instructions  are  not  cause  for  reversal,  when 
the  verdict  is  right  upon  the  evidence,  for  the  reason  that 
we  can  not  say,  in  view  of  the  evidence,  and  the  law  as  given 
by  the  court,  upon  which  and  by  which  the  jury  determined 
the  rights  of  the  parties,  that  the  verdict  is  right  upon  the 
evidence.  Neither  can  we  uphold  the  judgment  upon  the 
last  proposition  relied  upon  by  appellee — that  if  the  in- 
structions, considered  together,  state  the  law  correctly  as 
applied  to  the  issues  and  evidence,  a  single  erroneous  in- 
struction is  not  sufficient  to  warrant  a  reversal — ^for,  as  we 
have  seen,  the  instructions  considered  as  a  whole  do  not  cor- 
rectly state  the  law.  Again,  where  an  erroneous  instruction 
is  given,  it  is  subject  to  the  qualification  that  the  court  in 
the  particular  case  on  appeal  must  be  satisfied  that  the  jury 
was  not  misled  by  the  error.  Citizens  St  R.  Co.  v.  Jolly 
(1903),  161  Ind.  80. 

Having  come  to  the  conclusion  that  the  judgment  must 
be  reversed  by  reason  of  the  erroneous  instructions  given, 
we  do  not  deem  it  necessary  to  decide  the  other  questions 
presented.  They  may  not  arise  in  a  subsequent  trial,  and 
should  we  decide  them  in  this  appeal,  when  it  is  unnecessary 
to  do  so,  it  might  foreclose  some  rights  of  the  parties. 
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The  judgment  is  reversed,  and  the  court  below  is  directed 
to  sustain  appellants'  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 


City  of  New  Albany  v.  Stier. 

[No.  4,985.    Filed  November  18,  1904.     Rehearing  denied  January  31, 
1905.    Transfer  denied  February  17.  1905.] 

1.  Pleadino. — Construction. — A  pleading  should  be  construed  upon 
the  theory  which  is  most  apparent  and  clearly  outlined  by  the  facts, 
p.  618. 

2.  Statutes. — Construction. — Intent. — Hoto  Ascertained. — ^The  courts, 
in  order  to  ascertain  the  intent  of  a  statute,  will  look  to  the  letter 
thereof,  to  the  statute  as  a  whole,  to  the  circumstances  under  which 
it  was  enacted,  to  the  prior  statutes  on  the  same  subject,  if  any,  to 
the  mischief  aimed  at,  to  other  statutes,  to  the  common  law,  and  to 
the  condition  of  affairs  when  the  statute  was  enacted,     p.  619. 

3.  Pleading. — Complaint. — Negligence. — Traction  Engine. — Warning 
of  Approach. — Where  the  complaint  alleges  that  plaintiff  was  injured 
by  reason  of  the  negligence  of  defendant  city  in  failing  to  send  ^  a 
person  50  yards  in  advance  of  an  engine  used  in  street  repairing,  for 
the  purpose  of  warning  persons  with  horses,  and  that  by  reason  of 
such  failure  plaintiff  was  injured,  such  complaint  fails  to  state  a 
cause  of  action,  since  an  engine  used  in  the  repair  of  streets  is  not  a 
"traction  or  road  engine"  within  the  meaning  of  the  statute,  §2044 
Burns  1901.     p.  621. 

4.  Appeal  and  Ebbor. — Transcript. — Change  of  Name  of  Party. — ^A 
motion  to  dismiss  an  appeal  because  counsel  changed  the  spelling  of 
the  name  of  the  appellee  is  without  merit  where  it  is  shown  by  coun- 
sel that  it  was  done  in  good  faith  to  correct,  as  he  believed,  an  error 
in  the  spelling  of  such  name,  the  name  as  corrected  being  idem  sonans 
with  the  name  in- the  record,    p.  621. 

From  Floyd  Circuit  Court;  James  K.  Marsh j  Special 
Judge. 

Action  by  Joseph  Stier  against  the  City  of  New  Albany. 
From  a  judgment  rendered  upon  a  verdict  for  $1,200,  the 
defendant  appeals.     Reversed. 

Joseph  S.  Foley  and  B.  F»  Watson,  for  appellant. 
Herter  &  Hester,  for  appellee. 
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Wiley,  J. — ^Appellee  recovered  a  judgment  against 
appellant  for  personal  injuries  alleged  to  have  resulted  from 
its  negligence.  The  amended  complaint  is  in  two  para- 
graphs, to  each  of  which  a  demurrer  was  overruled.  An- 
swer in  denial.  Appellant's  motion  for  a  new  trial  was 
overruled.  Appellant  asks  a  reversal  upon  two  grounds: 
(1)  That  the  trial  court  erred  in  overruling  its  demurrer  to 
each  paragraph  of  amended  complaint;  and  (2)  that  it 
was  error  to  overrule  its  motion  for  a  new  trial. 

The  only  question  discussed  under  the  motion  for  a  new 
trial  is  based  upon  the  action  of  the  court  in  giving  instruc- 
tions three  and  four.  As  these  instructions  relate  to  the 
same  questions  presented  by  the  demurrer  to  the  amended 
complaint,  they  may  properly  be  considered  in  connection 
therewith.  If  the  complaint  states  a  cause  of  action,  under 
the  theory  upon  which  it  proceeds,  then  the  instructions 
correctly  stated  the  law  applicable  to  the  f  acts^ 

There  is  no  material  diflFerence  between  the  two  para- 
graphs of  complaint,  and  a  statement  of  the  facts  relied  upon 
in  one  will  suffice  for  both.  By  the  first  paragraph  the  facts 
exhibited  are  as  follows:  Appellant  is  an  incorporated 
city;  it  maintained  a  fire  department;  appeUee  was  an 
employe  of  the  city  in  its  fire  department;  as  such  employe, 
one  of  his  duties  was  to  exercise  the  horses  used  for  drawing 
fire  engines ;  he  was  engaged  in  that  duty  when  the  horses 
he  was  exercising  became  frightened  at  an  engine  owned  by 
the  city,  by  its  being  propelled  through  one  of  the  public 
streets,  and  appellant's  neglecting  to  send  some  one  at  least 
fifty  yards  in  front  of  the  engine,  to  warn  persons  of  its 
approach.  The  theory  of  the  complaint  will  appear  from 
the  following  averment :  "Plaintiff  further  avers  that  the 
defendant  was  at  said  time,  and  for  several  years  previous 
thereto  had  been,  the  owner  of  a  traction  or  road  engine, 
which  was  propelled  by  steam-power,  and  which  was  used 
by  the  defendant  for  the  purpose  of  rolling  and  repairing 
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its  macadamized  and  other  streets;  that  on  said  day  the 
said  traction-engine  of  the  defendant,  being  in  charge  of 
one  of  its  servants  and  agents,  who  was  acting  for  the  city 
in  that  behalf,  was  being  propelled  and  driven  northwardly 
along  said  Thirteenth  street  of  said  city,  and  towards  said 
engine-house,  for  the  purpose  of  reaching  ar  point  on  Vin- 
cennes  street  more  than  five  blocks  away,  where  it  was  to 
be  used  in  street  repairs,  but  not  for  the  purpose  of  repair- 
ing said  Thirteenth  street;  that  when  the  plaintiff  had 
come  out  of  said  engine-house  and  had  reached  said  Market 
street  with  said  horses  as  aforesaid,  the  said  traction-engine 
had  reached  a  point  on  said  Thirteenth  street  about  120 
feet  south  of  said  Market  street,  and  about  160  feet 
distant  from  where  the  plaintiff  was  with  said  horses; 
that  said  traction-engine  was  then  and  there  blowing  off 
steam,  and  making  loud  and  unusual  noises,  and  allowing 
smoke  to  escape  from  the  smoke-stack  thereof,  making  un- 
usual sights,  all  of  which  was  naturally  calculated  to 
frighten  horses  and  teams ;  that  the  defendant  and  its  offi- 
cers and  agents  wholly  failed,  while  propelling  and  using 
said  engine  on  said  highway  and  street,  as  aforesaid,  to 
send  some  person  not  less  than  fifty  yards  in  advance  of 
said  engine,  to  warn  all  persons  approaching,  in  charge  of 
a  horse  or  team,  of  his  or  their  proximity  to  such  engine; 
that  if  said  defendant  had  sent  some  person  in  advance 
of  said  engine  for  said  purpose,  he  would  have  been  within 
thirty  feet  of  the  plaintiff,  and  could  have  so  notified  him  of 
its  approach,  and  that  the  plaintiff,  being  so  notified,  could 
have  prevented  said  horses  from  running  away.  Plaintiff 
further  says  that  he  did  not  know  of  the  approach  of  said 
traction-engine,  nor  that  the  same  was  in  said  neighbor- 
hood; that  as  a  direct  re8:ult  of  the  failure  of  the  defend- 
ant so  to  send  some  person  in  advance  to  give  said  warning, 
and  in  so  failing  to  warn  the  plaintiff  of  the  approach  of 
said  engine^  and  because  of  the  presence  of  said  engine  at 
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said  place,  making  said  noises  and  presenting  said  unusual 
appearance,  said  horses  in  charge  of.  the  plaintiff  were 
caused  to  take  fright  and  run  away." 

It  is  clear  that  appellee  bases  his  right  to  recover  upon  the 
failure  of  appellant  to  perform  a  duty  placed  upon  it  by 
statute.  That  statute  is  as  follows :  "Any  person  or  owner 
of  a  traction  or  road  engine  shall,  while  using  the  said 
engine  on  any  public  highway,  street  or  alley  of  any  incor- 
porated town  or  city,  send  some  person  in  advance  of  said 
engine,  not  less  than  fifty  yards,  to  warn  all  persons  ap- 
proaching, who  are  in  charge  of  a  horse,  team  or  teams,  of 
their  proximity  to  such  engine/^  §2044  Bums  1901,  Acts 
1889,  p.  428,  §1.  "And  it  shall  be  the  duty  of  the  engineer 
in  charge  of  said  engine,  or  the  owner  thereof,  upon  the 
approach  of  said  horse,  team  or  teams,  to  drive  said  engine 
to  one  side  of  the  road  or  street,  when  practicable,  and  to 
stop  said  engine  until  said  horse,  team  or  teams  have  passed 
said  engine,  and  the  whistle  of  said  engine  shall  not  be 
sounded  while  said  horse,  team  or  teams  are  passing." 
§2045  Bums  1901,  Acts  1889,  9upra.  Section  2046  Bums 
1901,  Acts  1889,  supra,  fixes  a  penalty  for  a  violation  of 
any  of  the  provisions  of  the  statute.  The  title  of  this 
statute  is  as  follows :  "An  act  to  make  it  unlawful  for  any 
person  or  any  o^vner  of  any  traction  or  road  engine^  to  run 
the  same  or  use  the  said  engine  upon  the  public  highway, 
street  or  alley  of  any  incorporated  town  or  city  in  violation 
of  this  act,  and  fixing  penalties  for  the  violation  of  this 
act." 

1.  The  rule  by  which  the  theory  of  a  pleading  is  to  be 
determined  is  well  defined  in  this  State,  and  that  is,  it  must 
be  construed  upon  the  theory  which  is  most  apparent  and 
clearly  outlined  by  the  facts  stated  in  it.  That  is,  it  must 
be  judged  from  its  general  scope  and  tenor,  and  must  pro- 
ceed upon  some  definite  theory.  Boyd  v.  Bloom  (1899), 
152  Ind.  152;  Cleveland,  etc.,  R.  Co.  v.  StewaH  (1900), 
24  Ind.  App.  374;    Pittsburgh,  etc.^  JR.  Co,  v,  Sullivan 
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(1896),  141  Ind.  83,  27  L.  E.  A.  840,  50  Am.  St.  313. 
The  theory  of  the  complaint,  measured  by  the  rule  above 
stated,  is  that  appellee's  injuries  resulted  from  the  failure 
of  appellant  to  obser\'e  the  duties  imposed  upon  it  by 
statute,  in  not  sending  some  person  fifty  yards  in  front  of 
a  traction  or  road  engine  it  was  using  on  a  public  street,  to 
warn  persons  who  might  be  approaching  in  charge  of  horses. 
The  force  of  the  allegations  in  this  regard  are  materially 
lessened,  if  not  wholly  destroyed,  by  the  additional  aver- 
ment that  the  engine  was  to  be  used  for  "street  repairs." 

And  this  brings  us  to  the  consideration  of  the  class  of 
engines  contemplated  by  the  legislature  in  the  act,  and  the 
evil  or  danger  incident  to  the  public  it  was  intended  to  rem- 
edy or  avoid.  It  is  an  historical  fact  that  the  use  of 
"traction  or  road  engines"  had  become  quite  prevalent  in 
all  rural  districts  of  the  State  at  about  the  time  of  the 
passage  of  this  statute.  They  were  in  general  use,  and  at 
certain  seasons  of  the  year  were  propelled  upon  and  over 
public  highways  to  draw  and  run  threshing  machines. 
Such  engines  were  calculated  to  frighten  horses.  It  was 
recognized  that-  they  were  a  modern  and  necessary  improve- 
ment, and  greatly  to  the  interest  of  the  farming  community. 
They  had  a  right  to  traverse  the  public  highways,  and,  to 
protect  the  traveling  public,  the  legislature  wisely  placed 
upon  those  who  owned  or  operated  them  the  duty  of  requir- 
ing them  to  send  some  person  in  advance  to  give  warning 
to  persons  approaching  who  were  in  charge  of  horses.  We 
have  no  doubt  but  that  this  was  the  purpose  and  intention 
of  the  legislature  in  passing  the  act.  If  the  statute  is  appli- 
cable to  cities,  in  operating  steam-engines,  in  the  improve- 
ment of  streets,  propelling  street  rollers,  etc.,  then  the  facts 
pleaded  state  a  cause  of  action. 

2.  We  can  not  believe  that  the  statute  is  applicable 
where  steam-engines  are  used  in  cities,  in  the  improvement 
of  streets,  for  the  application  of  the  statute  would  be  im- 
practicable.     Courts    take    into    consideration    common 
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knowledge  and  experience,  and  conditions  existing,  and 
objects  to  be  attained  by  the  legislature  in  enacting  a  law. 
The  rule,  succinctly  stated,  is  as  follows:  "In  order  to 
ascertain  the  intention  of  the  legislature  the  court  should 
look  to  the  letter  of  the  statute,  to  it  as  a  whole,  to  the  cir- 
cumstances under  which  it  was  enacted,  to  the  old  law,  if 
any,  to  the  mischief  to  be  remedied,  to  other  statutes,  to  the 
rules  of  the  common  law,  and  to  the  condition  of  affairs 
when  the  statute  was  enacted."  State  Boards  etc.,  v.  Hollir 
day  (1898),  160  Ind.  216,  233,  42  L.  R  A.  826,  The 
expression  in  the  statute,  "traction  or  road  engine,"  as  used 
by  the  legislature,  and  in  the  sense  and  connection  in  which 
it  is  used,  does  not  embrace  the  character  of  engine  used 
in  propelling  steam  rollers,  etc.,  used  in  the  repair  of  streets. 
We  know  that  "traction  or  road  engines"  are  not  so  used. 
We  have  a  statute  (§7083  Bums  1901,  Acts  1893,  p.  294, 
§1)  which  gives  a  right  of  action  to  an  employe  who  may 
be  injured  by  the  negligence  of  a  person  in  the  service  of  a 
designated  corporation,  who  has  charge  of  a  locomotive 
engine  or  train  upon  a  railway,  etc.  In  the  case  of  Jarvis 
V.  Hitch  (1903),  161  Ind.  217,  appellee  was  in  the  employ 
of  appellant,  who  was  receiver  of  a  railway  company,  and 
was  injured  by  the  alleged  negligence  of  a  servant  of  appel- 
lant, who  was  in  charge  of  a  machine  known  as  a  pile- 
driver.  The  pile-driver  consisted  of  a  steam-engine  placed 
upon  one  end  of  a  flat-car,  and  the  driver,  used  in  raising  the 
hammer,  placed  at  the  other  end  of  the  car,  all  forming 
one  machine,  containing  machinery  by  which  the  car  was 
moved  from  place  to  place  on  the  railroad  track  by  means 
of  the  motive  power  of  the  engine:  Appellee  based  his 
right  to  recover  upon  subdivision  four  of  §7083,  supra, 
known  as  the  employers'  liability  act.  The  court,  in  con- 
struing the  expression  in  the  statute,  "locomotive  engine," 
said :  "We  think  it  is  clear  that  the  steam  pile-driver  was 
not  a  'locomotive  engine'  within  the  meaning  of  said  fourth 
subdivision  of  section  one  of  the  act  of  1893  (Acts  1893, 
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p.  294,  §7083  Bums  1901).  By  the  term  'locomotive 
engine'  used  in  said  clause  the  legislature  only  intended 
an  engine  constructed  and  used  for  traction  purposes  on  a 
railroad  track."  It  was  further  held  in  that  case  that 
whether  the  machine  alleged  in  the  complaint  to  be  a  'loco- 
motive engine"  was  such,  within  the  meaning  of  said  fourth 
subdivision,  was  a  question  to  be  determined  by  the  coujrt, 
and  not  by  the  jury.  To  the  same  effect  is  the  case  of 
Murphy  v.  Wilson  (1883),  48  L.  T.  N.  S.  .788,  52  L.  J. 
Q.  B.  D.  524,  525,  to  which  we  refer  without  comment. 

3.  While  the  complaint  uses  the  language  of  the  statute, 
in  the  first  instance,  in  describing  the  engine,  subsequent 
averments  show  that  appellant,  was  not  violating  the  statute, 
in  view  of  the  whole  context,  for  it  is  averred  that  it  was  to 
be  used  in  repairing  a  street.  A  traction  or  road  engine, 
as  contemplated  by  the  statute,  is  one  which  is  propelled 
by  steam,  and  used  to  go  from  place  to  place  upon  public 
highways,  having  motive  power,  not  only  sufficient  to  pro- 
pel itself,  but  also  to  draw  loads,  and  this  is  the  character 
of  engines  the  legislature  had  in  mind  when  it  used  the 
expression  "traction  or  road  engine."  We  know  that 
mimicipal  corporations  do  not  use  traction  or  road  engines 
for  this  purpose,  and,  in  addition  to  this,  the  complaint 
itself  shows  that  appellant  was  not  using  an  engine  of  the 
character  contemplated  by  the  statute. 

Construing  the  complaint  most  strongly  against  the 
pleader,  and  by  the  theory  which  is  most  apparent  and 
clearly  outlined  by  the  facts  stated  in  it,  and  according  to 
its  general  scope  and  tenor,  as  we  must,  we  are  led  to  the 
conclusion  that  the  theory  of  appellee's  complaint  is  that 
he  seeks  a  recovery  upon  the  proposition  that  it  was  action- 
able negligence  for  appellant  to  neglect  to  send  some  one 
forward  at  least  fifty  yards  to  warn  appellee,  who  was  in 
charge  of  horses,  and  approaching  the  engine.  Upon  that 
theory  the  complaint  does  not  state  a  cause  of  action. 

4.  Appellee  has  interposed  a  motion  to  dismiss  the  ap- 
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peal  for  the  reason  that  the  name  of  appellee,  "Stirr,"  has 
been  changed  in  the  record  to  "Stier."  The  affidavits  pro 
and  con,  in  support  of  and  against  the  motion,  show  that 
one  of  the  counsel  changed  the  name  in  the  record,  in  good 
faith,  honestly  believing  that  the  correct  name  was  "Stier." 
In  any  event  the  two  names  are  idem  sonans.  There  is  no 
merit  in  the  motion,  and  it  is  overruled. 

Judgment  reversed,  and  the  trial  court  is  directed  to  sus- 
tain appellant's  demurrer  to  the  complaint. 


State,  ex  rel.  Grau,  v.  Adair. 

[No.  5,580.     Filed  February  21,  1905.] 

1.  Mandamus. — Judge. — BUI  of  Exception, — Rules  of  Trial  Court. — 
Where  a  rule  of  the  trial  court  provided  that  any  party  desiring  the 
court  to  settle  and  sign  a  bill  of  exceptions  should  present  the  same 
to  the  adverse  party  for  inspection  at  least  five  days  before  presenting 
same  to  judge,  and,  if  the  adverse  party  should  not  admit  its  correct- 
ness or  point  out.  the  errors,  the  attorney  presenting  same  should 
also  file  therewith  an  affidavit  stating,  in  substance,  that  in  his  opin- 
ion the  bill  is  correct,  and  a  party  filed  a  bill  without  first  presenting 
same  to  the  adverse  party,  and  without  such  affidavit,  the  trial  judge 
can  not  be  compelled  by  mandate  to  sign  such  bill,  since  such  rule  is 
not  in  violation  of  the  statute,  nor  unreasonable,     p.  623. 

Original  action  by  the  State  of  Indiana,  on  the  relation 
of  George  Grau,  against  Joseph  W.  Adair,  as  judge  of  the 
WTiitley  Circuit  Court,  for  a  writ  of  mandate  compelling 
such  defendant  to  settle  and  sign  a  bill  of  exceptions  in  a 
cause  tried  by  defendant.     Alternative  writ  refused. 

Benton  E.  Oates  and  D.  V.  Whiteleather,  for  plaintiff. 

Robinson,  P.  J. — The  relator  is  appellant  in  the  case 
of  Grau  v.  Grau,  now  pending  in  this  court,  and  has  filed  in 
this  court  his  petition  asking  a  mandate  against  the  judge 
.who  tried  the  case,  compelling  him  to  sign  a  bill  of  excep- 
tions containing  the  evidence. 
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1.  The  relator's  motion  for  a  new  trial  in  said  case 
of  Grau  v.  Grau  was  overruled  September  30,  1904,  and 
sixty  days  given  in  which  to  file  a  bill  of  exceptions.  On 
November  26,  1904,  he  tendered  the  trial  judge  a  bill  of 
exceptions,  upon  which  the  judge  wrote  and  signed  the  fol- 
lowing: "The  above  bill  presented  for  signature  this  25th 
day  of  November,  1904."  On  the  day  following  the  plain- 
tiff below  objected  to  the  bill,  and  claimed  it  was  not  a  true 
bill,  and  further  objected  for  the  reason  that  the  relator 
had  not  complied  with  rule  ten  of  the  Whitley  Circuit  Court, 
which  rule  reads  as  follows :  "10.  Bills  of  exceptions  must 
be  submitted  to  the  counsel  or  attorney  of  record  by  the 
adverse  party  at  least  five  days  before  the  presentation  to 
the  court  or  judge,  and  must  be  presented  to  the  court  or 
judge  for  settlement  and  signing  at  least  five  days  before 
the  expiration  of  the  time  allowed  for  filing,  and  all  objec- 
tions thereto  will  be  deemed  waived  unless  made  before  such 
bills  are  signed.  Unless  the  adverse  party  admit  the  cor- 
rectness of  the  bill,  or  as  correct  except  the  objections  speci- 
fied, the  party  filing  the  bill  shall  append  thereto  the  affi- 
davit of  the  attorney  who  prepared  it,  stating  substantially 
as  follows,  to  wit :  The  accompanying  bill  of  exceptions . 
is  true  and  correct  and  contains  no  objection  or  exception 
which  was  not  made  or  taken  as  stated,  and  no  ground  of 
objection  or  exception  is  stated  in  the  bill  which  was  not, 
at  the  time,  presented  to  the  court.  Nothing  known  or 
deemed  to  be  material  is  omitted  from  and  nothing  known 
to  be  improper  is  added  to  the  bill."  This  rule  was  adopted 
and  recorded  in  the  order-book  in  November,  1885. 

It  is  competent  for  a  circuit  court  to  make  such  rules  for 
the  conduct  of  its  business  as  are  not  repugnant  to  the  laws 
of  the  Stata  §1375  Bums  1901,  §1323  R.  S.  1881.  The 
,  statute  (§641  Bums  1901,  §629  R.  S.  1881)  does  not  fix 
the  time  within  which  a  bill  of  exceptions  shall  be  presented 
tb  the  trial  judge.  The  judge  fixes  the  time  within  which 
the  bill  shall  be  presented.    As  the  rule  in  question  is  not 
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repugnant  to  the  laws  of  the  State,  it  must  stand,  unless  it 
can  be  said  to  be  unreasonable.  As  the  settlement  of  a  bill 
of  exceptions  is  a  judicial  duty,  it  can  not  be  del^ated. 
When  signed  by  the  judge,  it  must  be  complete,  and  when 
duly  settled  and  authenticated  it  imports  absolute  verity. 

While  the  settlement  of  the  bill  is  the  act  of  the  judge,  yet 
there  is  nothing  to  prevent  the  judge  from  requiring  the 
assistance  of  counsel  in  the  preparation  of  the  bill.  The 
rule  does  not  have  the  effect  of  delegating  to  counsel  the  duty 
of  settling  the  bilL  The  judge  must  know  the  bill  is  cor^ 
rect  before  he  signs  it,  but  the  means  by  which  he  may  ac- 
quire this  information  need  not  necessarily  be  the  same  in 
all  cases.  It  is  not  an  unreasonable  rule  to  require  opposing 
counsel  to  agree,  as  far  as  may  be,  upon  the  correctness  of 
the  bill  before  it  is  presented  to  the. judge.  Nor  is  it  un- 
reasonable to  require  the  affidavit  of  counsel  preparing  the 
bill,  under  the  circumstances  set  out  in  the  rule.  In  the  end 
the  judge  alone  determines  when  the  bill  is  correct.  The 
judge  fixes  the  time  within  which  the  bill  shall  be  presented, 
and,  as  the  rule  was  then  in  force,  the  time  allowed  was  with 
reference  to  the  rule.  Under  the  statute,  the  time  of  the 
filing  of  the  bill  is  not  of  controlling  importance,  for  the 
time  of  the  presentation  of  the  bill  to  the  judge,  which  must 
be  shown  in  the  body  of  the  instrument,  controls.  It  is  not 
claimed  that  the  time  given  for  presenting  the  bill  was  in- 
sufficient, in  fact  no  excuse  whatever  is  given  for  failure  to 
comply  with  the  rule. 

Rules  have  been  held  valid  requiring  an  application  for 
change  of  venue  to  be  filed  at  least  one  day  before  the  day 
set  for  trial  (Vatl  v.  McKeman  (1863),  21  Ind.  421;  Gal- 
loway V.  State  (1868),  29  Ind.  442 ;  JeffersonviUe,  etc.,  R, 
Co.  V.  Avery  (1869),  31  Ind.  277;  Reitz  v.  State,  ex  rel. 
(1870),  33  Ind.  187 ;  Truitt  v.  Truitt  (1871),  38  Ind.  16) ; 
requiring  an  application  for  change  of  venue  to  be  filed  not 
later  than  the  day  the  cause  is  docketed  for  trial  (Redman 
V.  State  (1867),  28  Ind.  205) ;  requiring  special  instruc- 
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tions  and  interrogatories  to  be  presented  to  the  court  before 
argument  begins  (Ollan  v.  Shaw  (1866),  27  Ind.  388); 
providing  that  an  application  for  a  change  of  venue  or  of 
judge  can  not  be  made  after  the  second  day  of  the  term 
(Jones  V.  Ritienhouse  (1882),  87  Ind.  348;  Thompson  v, 
Pershing  (1882),  86  Ind.  303) ;  and  that  "  'motions  to  re- 
quire security  for  costs  must  be  made  at  the  first  calling  of 
the  docket,  unless  the  affidavit  upon  which  the  motion  is 
based  shows  that  the  plaintiff's  nonresidence  was  not  known 
to  the  defendant  or  his  attorney,  and  that  it  is  made  as  soon 
as  the  fact  of  his  nonresidence  comes  to  his  knowledge.' " 
Pancoast  v.  Travelers  Ins.  Co.  (1881),  79  Ind.  172;  Jef- 
fersonvUle,  etc.,  B.  Co.  v.  Hendricks  (1872),  41  Ind.  48. 

As  the  rule  was  neither  repugnant  to  the  laws  of  the 
State  nor  unreasonable,  having  been  adopted  and  published, 
it  had  the  force  and  effect  of  law.  It  was  not  only  obligatory 
upon  parties  to  pending  causes,  but  also  upon  the  court,  and 
so  long  as  it  remained  imrepealed  it  could  not  be  dispensed 
with  in  a  particular  case.  See  Magnuson  v.  Billings 
(1899),  152  Ind.  177,  and  cases  there  cited.  While  we  can 
not  affirmatively  approve  this  rule  in  all  respects,  yet  we  can 
not  deny  the  power  of  the  trial  court  to  make  such  a  rule. 

Alternative  writ  refused,  at  costs  of  relator. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company  v.  Greb. 

[No.  5,207.     Filed  February  23,  1905.] 

1.  RAn^BOADS. — Ohsiruciing  Drain, — Injury  to  Upper  Proprietor.^ 
Lialility, — ^Where  a  railroad .  company  makes  a  fill  across  a  public 
drain  and  for  the  purpose  of  carrying  off  the  water  flowing  through 
such  drain,  puts  in  the  bottom  of  such  drain  an  iron  pipe  insufficient 
to  carry  off  such  water,  and  thereby  causes  such  water  to  back  upon 
the  lands  of  an  upper  proprietor,  such  company  is  liable  to  such  pro- 
prietor for  such  damages,    p.  631. 
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2.  Appeal  and  Errob. — BiU  of  Exceptions, — Evidence. — Failure  to 
Include  All. — Where  the  bill  of  exceptions  shows  that  a  plat  was 
introduced  in  Bvidence,  but  no  plat  is  contained  in  the  bill,  the  evi- 
dence is  not  in  the  record,     p.  632. 

3.  Sahe. — Brief. — Points. — Appellate  Court  Rules. — Where  appel- 
lant's brief  does  not  contain  any  points  and  authorities  on  certain 
((questions  raised,  as  required  by  Appellate  Court  rule  22,  such  ques- 
tions will  not  be  considered,     p.  632. 

From  Lake  Circuit  Court ;  Willis  C,  McMahan,  Judge^ 

Action  by  Carl  Greb  against  the  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

George  E.  Ross^  for  appellant 

J.  Frank  Meeker  and  Herbert  S.  Barr,  for  appellee. 

Black,  J. — The  appellee^s  amended  complaint  consisted 
of  two  paragraphs,  and  the  appellant's  answer  was  the  gen- 
eral denial.  Upon  trial  by  jury  only  the  issue  formed  upon 
the  first  paragraph  of  complaint  was  submitted  for  decision. 
The  action  of  the  court  in  overruling  the  appellant's  de- 
murrer to  that  paragraph  for  want  of  sufficient  facts  is  pre- 
sented for  review. 

It  was  shown  by  the  first  paragraph  of  the  amended  com- 
plaint that  the  appellee  was,  and  for  more  than  six  years 
had  been,  continuously,  the  owner  in  fee  simple  and  in  the 
exclusive  possession  and  occupancy  of  certain  land,  de- 
scribed, in  the  northeast  corner  of  a  certain  section  of  land 
in  Lake  county;  that  during  all  that  period  the  appellant 
-was  engaged  in  operating  and  managing  a  line  of  railway 
from  Chicago,  Illinois,  to  Logansport,  Indiana,  which  line, 
its  right  of  way  and  roadbed,  passed  through  the  northeast 
comer  of  said  land  in  a  direction  northwestwardly,  and 
southeastwardly,  and  passed,  in  the  same  direction,  through 
the  section  of  land  lying  east,  immediately;  adjoining  that 
in  which  the  appellee's  land  was ;  that  through  this  section 
so  lying  east  of  appellee's  land  a  public  drain  or  ditch  had 
been  constructed,  extending  in  a  course  nearly  at  right 
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angles  with  the  railway,  and  under  and  through  the  road- 
bed of  the  right  of  way;  that  this  drain  was  constructed 
nnder  the  drainage  laws  of  this  State  by  proceedings,  judg- 
ments, orders  and  decrees  which  were  never  appealed  from, 
vacated  or  set  aside,  in  the  court  below,  "wherein  the  said 
railway  and  its  predecessors  were  made  parties,"  and  ap- 
peared to  the  petition  filed  for  such  drainage,  as  well  as  to 
the  report  filed  by  the  commissioners  of  drainage  appointed 
in  those  proceedings ;  that  the  drain  was  duly  established  in 
conformity  with  such  proceedings  in  the  year  1889,  and  was 
duly  constructed  in  pursuance  thereto,  and  ever  since  that 
year  it  had  been  an  open,  public  drain,  the  parties  to  said 
proceedings,  including  the  appellant,  cleaning  out  the  re^ 
spective  allotment  assigned  to  them,  in  conformity  with  the 
drainage  laws  of  this  State,  at  the  times  prescribed  by  law 
and  as  directed  by  the  trustee  of  the  township  in  which  lay 
the  portion  or  allotment  assigned  to  them  respectively,  ex- 
cept that  the  appellant  had  failed  so  to  clean  out  its  allot- 
ment, since  the  time  of  the  injury  hereafter  complained  of; 
that  the  drain,  as  established  by  the  order  of  the  court  in  said 
proceedings,  and  as  constructed  in  conformity  therewith, 
was  eight  feet  wide  at  the  bottom,  sixteen  feet  wide  at  the 
top  and  eight  feet  deep ;  that  where  it  so  passed  through  ap- 
pellant's right  of  way  it  was  of  such  width  at  top  and  bottom 
and  of  such  depth,  such  being  the  widths  and  the  depth 
established  at  the  point  by  the  drainage  proceedings,  and 
until  the  time  of  such  injury  it  remained  of  such  width  at 
top  and  bottom  and  of  such  depth  at  the  point  of  intersection 
with  the  right  of  way ;  that  the  appellee's  lands  were  within 
the  district  drained  by  this  drain,  and  were  assessed  for  the 
benefits  caused  to  them  by  the  location,  establishment  and 
construction  thereof  by  said  proceedings;  that  the  water 
which  accumulated  on  appellee's  lands  drained  into  this 
drain,  which,  when  kept  open,  was  sufficient  to  keep  his 
lands  dry  and  fit  for  use  as  agricultural  lands,  which  were 
used  as  a  farm  and  for  agricultural  purposes  only,  and  were 
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susceptible  of  no  other  use  or  purpose ;  that  these  lands  and 
all  the  lands  of  both  of  said  sections  were  in  a  level  prairie, 
with  very  little  fall  to  the  top  level  of  the  drain ;  that  all  the 
water  that  fell  on  appellee's  lands  or  accumulated  thereon 
flowed  into  the  drain  south  of  the  appellant's  right  of  way, 
and  thence  in  a  northeastwardly  direction  through  the  drain 
and  through  the  right  of  way,  in  the  drain,  which  was  suffi- 
cient, as  constructed,  to  carry  all  the  water  that  was  wont 
to  flow  therein  or  which  would  flow  therein,  without  over- 
flowing its  banks  or  damming  backwater  over  the  adjoining 
lands  or  the  appellee's  lands;  that  if  the  drain  were  of 
smaller  capacity,  or  had  any  obstructions  placed  therein,  the 
water  which  it  was  accustomed  to  carrv  would  be  dammed 
back,  and  would  overflow  all  the  lands  adjacent  thereto  and 
the  appellee's  lands ;  that  for  years,  and  ever  since  the  drain 
was  constructed,  the  appellant  had  maintained  a  bridge 
about  one  hundred  feet  long  over  the  drain,  and  about  ten 
feet  above  it;  that  in  1898  the  appellant  negligently,  wil- 
fully and  without  right,  and  without  regard  to  the  conse- 
quences thereof,  placed  an  iron  tile  or  pipe  in  the  bottom  of 
the  drain  where  it  passed  through  its  right  of  way  as  afore- 
said, which  pipe  was  of  the  diameter  of  four  feet,  and  negli- 
gently filled  in  the  drain  entirely  around  the  pipe,  and 
built  an  embankment  over  and  around  the  pipe,  not  less  than 
ten  feet  in  height  above  the  top  level  of  the  drain,  and  ex- 
tending on  each  side  of  the  drain  for  more  than  one  hundred 
feet,  completely  filling  and  obstructing  the  drain  with  the 
exception  of  the  opening  through  the  pipe,  which  was  insuffi- 
cient to  carry  the  water  which  was  wont  to  flow  and  would 
flow  through  the  drain  through  the  right  of  way,  without 
damming  the  water  back  and  raising  it  several  feet  above 
the  top  level  of  the  drain;  that  the  pipe  and  the  embank- 
ment were  liable  to  dam,  and  always  had  dammed,  the 
water  back,  and  raised  it  several  feet  above  the  top  level  of 
the  drain  and  kept  it  there,  so  as  to  overflow  all  the  adja- 
cent lands  and  the  appellee's  lands  at  different  seasons  of  the 
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year,  and  each  year  after  they  were  so  constructed ;  that  be- 
fore the  construction  of  the  embankment  and  the  placing  of 
the  pipe  in  the  drain  as  aforesaid  the  appellee^s  lands  were 
kept  clear  and  free  of  any  overflow  by  the  drain ;  that  after 
the  embankment  was  placed  therein  the  drain  was  insuffi- 
cient, at  the  place  of  this  obstruction,  to  carry  the  water 
which  flowed  therein,  by  reason  of  the  obstruction  and  for 
no  other  reason ;  that  the  pipe  was  about  fifty  feet  long,  and 
the  appellant  negligently  permitted  it  to  settle  so  that  the 
outlet  therefrom  was  and  remained  two  feet  higher  than  the 
inlet  thereto ;  that  by  reason  of  the  water  backing  over  appel- 
lee's lands  as  aforesaid,  because  of  the  obstruction  in  the 
drain  as  aforesaid,  his  crop  of  com  which  he  planted  each 
year  thereon  was  entirely  drowned  out,  etc.,  the  complaint 
at  length  and  with  particularity  describing  the  character  and 
the  extent  of  the  injuries  caused  by  the  overflowing  of  the 
appellee's  lauds,  and  his  various  losses,  "all  of  which"  it  was 
alleged  "was  lost  by  reason  of  the  foregoing  acts  of  said  de- 
fendant and  by  said  lands  being  overflowed  thereby  as  afore- 
said; that  plaintiff  has  been  damaged  in  the  sum  of  $1,500 
by  reason  of  the  foregoing  acts  and  said  negligence  of  said 
defendant,  without  any  fault  on  plaintiff's  part  whatever 
contributing  thereto ;"  that  all  said  damage  "was  caused  by 
reason  of  said  obstructions  in  said  drain ;  that  said  defend- 
ant was  fully  aware  during  all  said  years  that  said  obstruc- 
tions would  cause  plaintiff's  said  lands  to  be  overflowed,  and 
was  fully  informed  during  air  said  time  of  the  consequences 
of  its  said  acts  heretofore  complained  of  and  had  full  knowl- 
edge thereof."    Wherefore,  etc. 

It  is  urged  that  the  complaint  fails  to  state  a  cause  of 
action,  for  the  reason  that  it  is  not  charged  that  what  the 
appellant  did  was  not  necessary  to  be  done ;  and  it  is  claimed 
that  the  pleading  fails  to  negative  contributory  negligence 
on  the  part  of  the  appellee,  and  that  for  such  reason  also  it 
is  insufficient.  It  is  true,  as  suggested  by  counsel,  that  the 
appellant  had  a  right  to  construct  its  railway  at  the  placQ 
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in  question,  and,  for  such  purpose,  to  make  and  maintain  a 
structure  on  which  its  railway  might  be  laid  and  continu- 
ously operated  across^ the  public  drain.  As  provided  in 
clause  five  of  §5153  Bums  1901,  1  R.  S.  1852,  p.  409,  the 
appellant  had  the  power  to  construct  its  road  "upon  or  across 
any  stream  of  water,  watercourse,  road,  highway,  railroad 
or  canal,  so  as  not  to  interfere  with  the  free  use  of  the 
sam^,  which  the  route  of  its  road  shall  intersect,  in  sudi 
manner  as  to  afford  security  for  life  and  property;  but  the 
corporation  shall  restore  the  stream  or  watercourse,  road  or 
hi^way,  thus  intersected,  to  its  former  state,  or  in  a  suffi- 
cient manner  not  to  unnecessarily  impair  its  usefulness  or 
injure  its  franchises." 

"Railroad  companies,  no  doubt,  have  the  right  to  con- 
struct their  roads  across  public  ditches,  without  liability, 
if  they  restore  them  to  their  original  state  and  usefulness." 
Terre  Haute,  etc.,  R.  Co.  v.  Soice  (1891),  128  Ind.  105, 
107;  Lake  Erie,  etc.,  E.  Co.  v.  Cluggish  (1896),  143 
Ind.  347. 

In  New  York,  etc.,  R.  Co.  v.  Hamlet  Hay  Co.  (1898), 
149  Ind.  344,  347,  it  was  said :  "The  life  and  property* 
and  the  ^franchises'  referred  to  in  the  statute  are  not  those 
of  the  railroad  corporation,  but  those  connected  with  the 
^stream  of  water,  watercourse,  road,  highway,  railroad  or 
canal,'  across  which  the  corporation  constructs  its  road.  The 
statute  forbids  the  corporation  to  cross  a  stream  or  highway 
in  such  a  manner  as  to  interfere  with  the  free  use  of  such 
stream  or  highway,  or  in  such  a  manner  as  to  endanger  the 
lives  or  injure  the  property  of  those  using  or  having  inter- 
ests in  the  stream  or  highway ;  and  it  requires,  further,  that 
after  the  crossing  is  made  the  corporation  shall  restore  such 
stream  or  highway  to  its  former  state,  or  at  least  so  far  as 
necessary  to  preserve  its  usefulness  and  its  franchises." 

In  the  Evansville,  etc.,  R.  Co.  v.  Carvener  (1887),  113 
Ind.  51 — a  case  relating  to  a  public  highway  crossed  by  the 
railroad  track — it  was  said :    "While  the  highway  can  not 
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be  restored  in  all  respects  to  its  former  condition,  it  must 
be  so  far  restored  as  not  to  inapair  its  usefulness  more  than 
the  additional  use  of  it  for  railroad  purposes  renders  abso- 
lutely necessary."  See,  also,  Seybold  v.  Terre  Haute,  etc., 
B.  Co.^(1897),  18  Ind.  App.  367. 

So,  a  railroad  company  deriving  its  powers  from  the 
statute  may  construct  its  road  across  a  public  ditch  such  as 
that  here  involved,  not  merely  as  may  seem  convenient  for 
the  corporation,  but  "so  as  not  to  interfere  with  the  free 
use  of  the" "public  ditch  as  such,  and  "in  such  manner  as 
to  afford  security  for  life  and  property"  of  those  using  or 
having  interests  in  the  public  ditch.  If  it  fail  in  observing 
these  conditions  to  the  exercise  of  its  rights,  it  will  be  re- 
sponsible for  an  injury  from  such  failure  to  one  intended 
by  the  statute  to  be  protected  by  such  limitations  of  the 
power  of  the  corporation.  Then,  there  is  the  positive  re- 
quirement that  the  corporation  shall  restore  the  public  ditch 
to  its  former  state,  or,  it  being  impossible  to  do  this  ex- 
actly in  all  respects,  it  must  restore  the  ditch  "in  a  suffi- 
cient manner  not  to  unnecessarily  impair"  the  usefulness 
of  the  ditch ;  that  is,  it  would  seem  it  is  bound  to  restore  the 
ditch  so  nearly  to  its  former  condition  as  not  to  impair  its 
usefulness  more  than  the  additional  use  of  it  for  the  purpose 
of  constructing  and  using  a  railroad  across  it  renders  it  abso- 
lutely necessary. 

1.  It  is  manifest  that  the  appellant,  assuming  the  aver- 
ments of  the  complaint  to  be  true,  exceeded  its  power,  and 
failed  to  perform  its  duty.  It  is  charged  that  into  a  ditch 
which,  under  legal  proceedings  by  which  the  appellant  was 
bound,  was  of  legally  prescribed  dimensions,  the  appellant 
negligently,  wilfully  and  without  right,  and  without  regard 
to  the  consequences  thereof,  placed  an  iron  pipe  of  much 
smaller  dimensions,  and  except  as  to  the  capacity  of  this 
pipe  negligently  filled  up  the  ditch,  and  built  an  embank- 
ment over  and  around  the  pipe,  not  less  than  ten  feet  in 
height  above  the  top  level  of  the  ditch  and  extending  on  eack 
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side  of  the  ditch  for  more  than  one  hundred  feet,  etc. ;  and 
that  the  appellant  also  negligently  permitted  the  pipe  to 
settle  so  that  the  outlet  was  higher  than  the  inlet;  and 
that  the  appellee's  material  damage  described  was  caused 
by  the  acts  and  negligence  stated  of  the  appellant. 

What  the  corporation  is  charged  with  having  done  it  is 
represented  as  having  done,  not  in  the  accomplishment  alone 
of  its  right  to  construct  its  road  across  the  ditch,  but  negli- 
gently, and  the  injury  alleged  to  have  been  suffered  by  the 
appellee  is  shown  to  have  resulted  from  the  negligence 
charged.  It  is  impossible  to  reconcile  this  conduct  of  the 
appellant  with  the  limitations  and  requirements  of  the 
statute.  The  injuries  complained  of  were  consequences  of 
direct  action  of  the  appellant,  in  which  the  appellee  did  not 
participate  by  act  or  omission.  The  conduct  of  the  appel- 
lant resulted  in  the  creation  of  a  nuisance.  Whether  or  not 
it  was  necessary  for  the  appellee  in  his  pleading  to  nega- 
tive contributory  negligence  on  his  part,  an  inspection  of  the 
pleading  shows  that  the  objection  of  the  appellant  for  want 
of  such  an  averment  has  no  basis  in  fact. 

2.  It  has  been  pointed  out  by  counsel  for  the  appellee 
that  the  record  shows  that  a  certain  map,  concerning  which 
a  witness  testified  that  it  showed  the  pipe  and  the  condition 
of  the  ditch,  was  introduced  in  evidence,  but  that  it  is  not 
contained  in  the  bill  of  exceptions  purporting  to  contain  all 
the  evidence;  and  therefore  it  is 'insisted  that  the  record 
can  not  be  regarded  as  containing  all  the  evidence,  and  that 
this  court  is  precluded  from  considering  the  question  as  to 
the  sufiiciency  of  the  evidence.  This  suggestion  is  supported 
by  decisions  in  great  number.  {Jollins  v.  Collins  (1885), 
100  Ind.  266;  Board,  etc.,  v.  Waffner  ,(1894),  138  Irii 
609;  Hichel  v.  JBowcr  (1891),  2  Ind.  App.  84;  Rhea  v. 
Crunk  (1885),  12  Ind.  App.  23;  GermamrAmerican  Ins. 
Co.  V.  Sanders  (1897),  17  Ind.  App.  134. 

8.  Rule  twenty-two  of  this  court  requires  that  the  brief 
.for  the  appellant  shall  contain  certain  statements,  the  order 
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thereof  being  designated  by  the  rule;  one  requirement  being, 
that  "the  brief  shall  contain,  under  a  separate  heading  of 
each  error  relied  on,  separately  numbered  propositions  or 
points,  stated  concisely,  and  without  argument  or  elabora- 
tion, together  with  the  authorities  relied  on  in  support  of 
them.  *  *  *  1^0  alleged  error  or  point,  not  contained 
in  this  statement  of  points,  shall  be  raised  afterwards,  either 
by  reply  brief,  or  in  oral  or  printed  argument,  or  on  peti- 
tion for  rehearing."  The  brief  for  the  appellant  before  us 
contains  a  statement  under  the  heading  "points  and  authori- 
ties." The  "propositions  or  points"  in  this  statement  relate 
only  to  the  question  as  to  the  sufficiency  of  the  complaint  and 
the  question  as  to  the  sufficiency  of  the  evidence.  It  is 
plainly  contemplated  by  the  rule  that  our  decision  shall  be 
confined  to  errors  or  points  contained  in  this  "statement  of 
points."  Fulfilment  of  the  requirements  in  preceding  por- 
tions of  this  rule  will  not  suffice  for  the  presentation  of  any 
matter  not  embraced  in  this  statement  of  points. 
Judgment  affirmed. 


Moore,  Administrator,  v.  Bankers  Surety 

Company. 

[No.  5,491.     Filed  February  23,  1905.] 

1.  Appeal  and  Erbob. — Decedents'  Estates. — Defective  Parties, — 
Where  the  administrator  of  an  estate  is  removed  on  the  application 
of  his  sarety  for  a  release  from  his  official  bond,  and  takes  an  appeal 
therefrom,  the  estate  is  not  a  necessary  party  to  such  appeal,  and  the 
fact  that  such  appealing  party  i&  designated  as  administrator  makes 
no  difference,  the  object  being  his  individual  protection,     p.  635. 

2.  Same. — Administrator's  Bond, — Release. — Statute  Governing  Ap- 
peal.— Where  the  surety  sues  to  be  released  from  an  administrator's 
official  bond,  and  such  administrator  fails  within  the  time  given  by 
the  court  to  furnish  a  new  bond,  and  is  removed,  an  appeal  by  such 
administrator  from  such  judgment  is  governed  by  the  civil  code, 
p.  635. 

8.  Same. — Vacation. — Where  an  appeal  is  taken  by  the  administrator 
of  an  estate  from  a  judgment  removing  him  from  such  trust  on  an 
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application  by  his  surety  to  be  released  from  such  administrator's 
official  bond  and  his  failure  to  file  a  new  bond,  and  such  administrator 
failed  to  pray  an  appeal,  or  to  file  an  appeal  bond,  as  required  in 
term-time  appeals,  such  constitutes  a  vacation  appeal,  p.  635. 
4.  Appeal  and  Erbob. — Vacation, — Failure  to  Give  Notice. — Where  a 
vacation  appeal  is  taken  and  no  notice  is  given  to  the  adverse  party 
and  no  steps  taken  to  bring  him  into  court  within  90  days  after  filing 
such  appeal,  it  will  be  dismissed,     p.  635. 

From  Boone  Circuit  Court ;  Samuel  R.  Artnidn,  Judge. 

Action  by  the  Bankers  Surety  Company  against  Jona- 
than J.  Moore  as  administrator  of  the  estate  of  Willis  E. 
Moore,  deceased,  to  be  released  from  defendant's  official 
bond.  From  a  judgment  relieving  plaintiff  and  removing 
defendant  from  said  trust,  defendant  appeals.    Dismissed. 

Ira  M.  Sharp,  for  appellant. 
Charles  M.  Zion,  for  appellee. 

EoBiNSON,  P.  J. — Motion  to  dismiss  appeal.  Appellee, 
November  21, 1903,  filed  its  petition  to  be  released  as  surety 
on  the  bond  of  appellant  as  administrator  to  account  for  the 
proceeds  of  the  sale  of  lands  of  his  decedent.  Notice  was 
given  on  the  same  day  that  the  petition  would  be  submitted 
to  the  court  December  4,  1903.  The  notice  was  served  by 
one  D.  A.  Neas,  who  made  affidavit  that  he  served  the 
notice  by  reading  and  by  delivering  a  copy  to  appellant  No- 
vember 21,  1903.  Afterwards,  on  June  4,  1904,  appellee 
filed  proof  of  the  service  of  the  notice,  and  appellant  "ap- 
pears specially  by  Ira  M.  Sharp,  his  attorney,  to  question 
the  jurisdiction  of  the  court  over  his  person."  The  matter 
was  submitted  to  the  court,  and  upon  a  hearing  the  court 
ordered  appellant  to  file  a  new  bond  in-  the  sum  of  $1,200, 
to  the  approval  of  the  court,  "within  five  days  of  this 
date,"  or  show  cause.  The  court  directed  the  clerk  to  issue 
a  certified  copy  of  the  order,  and  the  sheriff  to  serve  the 
same  upon  appellant.  On  June  14,  1904,  the  sheriff  made 
return  to  this  order,  which  is  not  set  out;  and,  appellant 
failing  to  appear  and  file  a  new  bond,  the  court  ordered  ap- 
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pellant  to  report  as  to  the  funds  in  his  hands,  and  deliver 
the  same  into  court  within  ten  days  from  that  date,  to  which 
order  appellant  "excepts  and  objects."  Afterwards,  on 
June  24,  1904,  appellant  submitted  a  current  report  as  ad- 
ministrator, which  report  was,  on  June  27,  disapproved  and 
rejected;  and  it  was  further  adjudged  and  ordered  by  the 
court  that  appellant  be  and  is  removed,  and  his  authority 
as  administrator  annulled  and  revoked,  to  which  appellant 
excepted.  On  July  1,  1904,  appellant  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  time  was  given  to  file 
bills  of  exceptions,  which  were  afterwards  filed  on  August 
22,  1904.  The  transcript  was  filed  in  this  court  October 
4, 1904. 

1.  The  motion  assigns  a  number  of  reasons  for  the  dis- 
missal of  the  appeal.  There  is  no  defect  of  parties  to  the 
appeal.  The  estate  of  a  decedent  is  not  a  proper  party  to  an 
appeal,  and  the  record  does  not  show  that  any  administrator 
was  appointed  after  the  removal  of  appellant.  We  think 
it  clear  that  the  appeal  is  in  the  interest  of  appellant  alone. 
It  is  not  material  that  he  is  designated  as  administrator,  his 
object  in  the  appeal  is  to  protect  himself,  and  not  the  estate. 
Case  V.  Nelson  (1899),  22  Ind.  App.  22,  and  cases  there 
cited. 

2.  This  appeal  is  governed  by  the  civil  code,  and  not  by 
the  provisions  of  §§2609-2612  Bums  1901,  §§2454,  2456, 
2467  R.  8.  1881,  Acts  1899,  p.  397,  concerning  the  settle- 
ment of  decedents'  estates.  In  Case  v.  Nelson,  supra,  the 
court  said :  "It  was  not  the  purpose  of  the  statute  to  give 
an  appellant  acting  in  his  own  interest  adversely  to  the  trust 
he  nominally  represents,  a  privilege  not  accorded  appellants 
generally,  not  acting  in  such  capacity." 

3.  This  is  a  vacation  appeal.  The  record  does  not 
show  that  any  appeal  was  prayed  or  appeal  bond  filed  as  re- 
quired by  §650  Bums  1901,  §638  R  S.  1881,  concerning 
term-time  appeals. 

4.  No  attempt  has  been  made  to  give  the  notice  required 
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by  §652  Bums  1901,  §640  R.  S.  1881.  Rule  thirty-six  of 
this  court  provides  that  "where  a  cause  appealed  in  vacation 
has  been  on  the  docket  ninety  days  or  more,  and  there  is 
no  appearance  by  the  appellee,  and  no  steps  have  been  taken 
to  bring  him  into  court ;  or  where  a  notice  has  been  issued 
and  proves  ineffectual  from  any  cause,  and  no  steps  are 
taken  for  more  than  ninety  days  after  the  issuance  of  such 
ineffectual  notice  to  bring  the  appellee  into  court,  the  clerk 
shall  enter  an  order  dismissing  the  appeal."  See  Cole  v. 
Franks  (1897),  147  Ind.  281;  O'Mara  v.  Wabash  B.  Co. 
(1898),  150  Ind.  648.  We  think  the  above  rule  controls 
in  the  case  at  bar. 
Appeal  dismissed. 


EvANsviLLE  &  Indianapolis  Railroad  Company 

V.  Allen,  Administeator. 

[No.  5,160.     Elled  February  24,  1905.] 

1.  Negligence. — Proximate  Cause, — Concurrent  Causes. — ^Where  de- 
fendant's fault,  together  with  some  other  event  which  is  not  the  fault 
of  plaintiff,  concur  to  produce  the  plaintiff's  injuries,  the  defendant  is 
liable,    p.  640. 

2.  Same. — Anticipating  the  Injury. — It  is  not  necessary  that  the 
defendant  should  have  anticipated  the  precise  injury  which  occurred. 
It  is  enough  that  plaintiff  was  injured  by  such  negligence  when  in 
the  exercise  of  his  legal  rights,     p.  640. 

3.  Trial. — Interrogatories, — Where,  in  an  action  against  a  railroad 
company  for  injuries  caused  by  the  fall  of  plaintiff's  horse  upon  a 
narrow  road,  and  the  precipitation  of  plaintiff  over  an  unguarded  em- 
bankment at  a  highway  crossing,  the  answers  to  the  interrogatories 

^  showed  that  neither  the  want  of  a  proper  guard-rail  nor  the  narrow- 
ness of  the  road  caused  such  horse  to  "choke,  stumble  or  reel,"  such 
answers  were  not  in  irreconcilable  conflict  with  a  general  verdict  for 
plaintiff,     p.  641. 

4.  Negligence. — Proximate  Cause, — Question  for  Jury. — What  is  the 
proximate  cause  of  an  injury  is  usually  a  question  for  the  jury, 
p.  641. 

5.  Railboads. — Hightoay  Crossings, — Embankments. — Failure  to  Pro- 
vide Guard-Rails, — Where  a  railroad  company  constructs  its  road 
across  a  public  highway  and  causes  a  fill  in  such  highway,  and  the 
width  of  such  highway  at  the  top  is  but  twelve  feet,  and  the  railroad 
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company  fails  and  neglects  to  place  any  guards  along  the  sides  of  such 
road,  such  company  is  liable  to  a  person  driving  over  such  crossing  for , 
injuries  caused  by  the  stumbling  and  falling  of  his  horse  and  such 
person's  precipitation  over  such  embankment  caused  thereby,  since 
proper  guards  w<mld  have  prevented  such  fall.    p.  641. 

From  Daviess  Circuit  Court ;  H.  Q.  Houghton,  Judge. 

Action  by  Josiah  G.  Allen  as  administrator  of  the  estate 
of  Nancy  J.  Allen,  deceased,  against  the  Evansville  &  In- 
dianapolis Eailroad  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

J.  E.  Iglehart,  Edwin  Taylor  and  Gardiner  &  Slimp,  for 
appellant. 

M.  8.  IlastingSj  J.  O.  Allen,  E.  E.  Hastings,  A.  J.  Pad- 
gett, J.  A.  Padgett  and  D.  H.  Padgett,  for  appellee. 

CoMSTOCK,  C.  J. — Suit  brought  by  appellee  to  recover 
damages  for  the  death  of  his  decedent,  caused  by  the  alleged 
negligence  of  the  appellant.  The  cause  was  put  at  issue,  and 
a  trial  resulted  in  a  verdict  and  judgment  in  favor  of  ap- 
pellee for  $983.  With  the  general  verdict  answers  to  inter- 
rogatories were  returned. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  complaint,  the  overruling  of  appellant's  motion  foi  judg- 
ment on  the  answer  to  interrogatories,  and  the  motion  for 
a  new  trial. 

The  complaint,  omitting  formal  parts,  charges  the  con- 
struction of  appellant's  railroad  near  Washington,  Indiana, 
on  the  towpath  of  the  Wabash  &  Erie  Canal;  that  prior 
thereto  the  board  of  commissioners  of  Daviess  county,  Indi- 
ana, caused  to  be  constructed  an  east  and  west  highway 
crossing  at  a  point  where  the  railroad  was  built  at  right 
angles,  said  highway  ever  since  being  open  as  such ;  that  at 
said  point  the  railroad  embankment  was  about  six  feet  above 
the  level  of  the  adjoining  land ;  that  there  was  a  ditch  run- 
ning parallel  to  the  railroad,  and  the  same  was  there  when 
the  railroad  was  built;  that  over  this  ditch  a  bridge  was 
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built  by  the  board  of  commissioners,  the  west  abutment  of 
which  was  thirty-six  feet  east  of  the  railroad,  and  six  feet 
east  of  the  right  of  way  of  the  railroad  company ;  that  when 
said  bridge  was  constructed  the  road  supervisor  made  a 
fill  of  earth  between  the  bridge  and  railroad  embankment, 
twelve  feet  wide  on  top ;  that  appellant  dug  a  pit  on  said 
highway  and  on  its  right  of  way  at  the  base  of  said  fill ;  that 
it  was  necessary  on  account  of  the  narrow  fill  in  said  high- 
way, to  make  it  safe,  to  place  barriers  or  guards  along  the 
sides  of  the  fill,  but  that  the  appellant  negligently  and  care- 
lessly failed  to  erect  and  maintain  barriers  or  guards ;  that 
appellee's  decedent  was  driving  with  her  husband  in  a  buggy 
along  said  highway  from  west  to  east,  and  while  passing  said 
point  the  horse  drawing  the  buggy  stumbled  and  fell,  and, 
because  of  the  absence  of  guards  and  barriers,  fell  over  the 
side  of  the  fill  into  said  excavation,  whereby  decedent  was 
injured,  and  died  as  the  result  thereof;  that  the  horse  and 
buggy  would  not  have  fallen  over  the  fill  or  thrown  the 
decedent  out  had  the  top  of  the  fill  been  twenty  feet  wide, 
or  if  there  had  been  barriers  as  aforesaid.  By  reason  of  the 
aforesaid  negligence  the  injury  occurred. 

Objection  is  made  to  the  complaint:  (1)  Upon  the 
ground  that  the  cause  of  the  injury  is  at  variance  with  the 
theory  of  the  complaint,  and  that  the  theory  of  the  com- 
plaint must  control.  It  is  stated  that  the  complaint  proceeds 
upon  the  theory  that  the  accident  was  caused  by  reason  of 
a  narrow  fill  in  the  highway  making  guards  and  barriers 
necessary;  that  appellant  negligently  failed  to  maintain 
such  guards  and  barriers ;  but  it  is  specificaUy  stated  that  the 
horse  hauling  the  buggy  in  which  the  decedent  was  riding 
stumbled  and  fell,  and  because  of  the  negligence  and  care- 
lessness in  failing  to  maintain  barriers  or  guard-rails  along 
said  fill,  and  because  of  the  narrow  roadway  at  the  top  of 
the  fill,  the  injury  occurred.  (2)  That  the  proximate  cause 
of  the  injury  was  not  the  pit,  the  narrow  roadway,  nor  the 
absence  of  barriers,  but  the  stumbling  of  the  horse.     (3) 
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That  appellant  was  not  bound,  in  the  exercise  of  reasonable 
or  ordinary  care,  to  anticipate  that  at  that  particular  time 
and  place  the  horse  would  stumble  and  fall,  and  therefore 
was  not  and  is  not  liable  for  the  alleged  result  thereof. 
(4)  That  the  appellant  was  only  bound  to  anticipate  injuri- 
ous results  so  far  as  in  the  light  of  ,the  ordinary  experience 
of  mankind,  they  are  to  be  anticipated  as  a  probable  result 
of  fault,  if  it  was  chargeable  with  fault.  (5)  The  defend- 
ant is  not  liable  for  consequences  of  which  its  act  or  omis- 
sion was  only  a  mere  condition  or  remote  cause.  (6)  Thftt 
the  law  recognizes  and  looks  to  distinctions  in  actions  of  this 
character  between  condition  and  cause.  (7)  It  is  claimed 
that,  as  shown  by  the  complaint,  the  conditions  were  the 
narrow  roadway  and  the  absence  of  barriers,  but  the  cause 
of  the  injury  was  the  stumbling  and  falling  of  the  horse,  not 
a  sequence  of  the  conditions  or  connected  therewith^ 

The  theory  of  a  complaint  is  determined  by  its  leading 
allegation.  Cleveland,  etc.,  R.  Co.  v.  Dugan  (1897),  18 
Ind.  App.  435.  The  theory  of  the  complaint  so  determined 
is  stated  in  general  terms:  The  appellant  failed  to  con- 
struct and  maintain  the  highway  crossing  so  as  not  to  inter- 
fere with  the  free  use  of  the  highway;  failed  to  construct 
and  maintain  the  highway  crossing  in  such  manner  as  to 
afford  security  to  life  and  property ;  and  failed  to  re&tore  the 
highway  crossing  in  a  sufficient  manner  not  unnecessarily  to 
impair  its  usefulness. 

"Proximate  cause  may  be  defined  as  that  cause  which 
in  natural  and  continuous  sequence,  unbroken  by  any  effi- 
cient, intervening  cause,  produces  the  result  complained  of, 
and  without  which  that  result  would  not  have  occurred." 
16  Am.  and  Eng.  Ency.  Law,  436.  The  proximate  cause 
of  the  accident  in  the  case  at  bar  was  the  failure  of  the 
appellant  in  certain  duties  as  alleged.  If  the  appellant  was 
at  fault  in  the  failure  to  erect  guards,  in  the  digging  of  the 
pit,  or  in  any  of  the  alleged  derelictions,  and  any  one  of 
them  was  one  of  the  causes  of  decedent's  death,  appellant 
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can  not  escape  because  some  other  cause  aided  in  bringing 
about  the  accident.  Town  of  Fowler  v.  Linquist  (1894), 
138  Ind.  566. 

1.  "Negligence  may,  however,  be  the  proximate  cause 
of  an  injury  of  which  it  is  not  the  sole  or  immediate  cause. 
If  the  defendant's  negligence  concurred  with  some  other 
event  (other  than  the  plaintiff's  fault)  to  produce  the  plain- 
tiff's injury,  so  that  it  clearly  appears  that  but  for  such 
negligence  the  injury  would  not  have  happened,  and  both 
circumstances  are  closely  connected  with  the  injury  in  the 
order  of  events,  the  defendant  is  responsible,  even  though 
his  negligent  act  was  not  the  nearest  cause  in  the  order  of 
time."  Shearman  &  Redfield,  Negligence  (3d  ed.),  §10; 
City  of  Mtr  Vernon  v.  Hoehn  (1899),  22  Ind.  App.  282; 
Board,  etc.,  v.  Mutchler  (1894),  137  Ind.  140;  Chicago, 
etc.,R.  Co.  V.  Martin  (1903),  31  Ind.  App.  308. 

2.  It  is,  indeed,  not  necessary  that  the  precise  injury 
which  in  fact  did  occur  should  have  been  foreseen;  it  is 
sufficient  if  it  was  to  be  reasonably  expected  that  injury 
might  occur  to  similar  persons  engaged  in  exercising  a  legal 
right  in  an  ordinarily  careful  manner.  Ohio,  etc.,  B.  Co.  v. 
Trowbridge  (1890),  126  Ind.  391,  395;  Grimes  v.  Louis- 
ville, etc.,  B.  Co.  (1892),  3  Ind.  App.  573 ;  Knouff  v.  City 
of  Logansport  (1901),  26  Ind.  App.  202,  84  Am.  St.  292. 
The  complaint  shows  that  appellant  was  at  fault  as  to  the 
unguarded,  narrow  way.  This  was  one  cause  of  the  injury, 
and  appellant  can  not  escape,  because  the  stumbling  of  the 
horse  aided  in  bringing  about  the  unfortunate  accident. 
Knouff  V.  City  of  Logansport,  supra.  It  is  not  unusual  for 
ordinarily  gentle  horses  to  shy  and  back  for  slight  cause,  and 
especially. when  driven  over  bridges  or  railroad  crossings,  or 
approaching  fills  to  bridges,  without  fault  on  the  part  of  the 
driver.  This  is  a  fact  to  be  taken  into  account  in  determin- 
ing whetHer  a  bridge  in  a  given  cause  should  be  supplied 
with  a  railing.  Board,  etc.,  v.  Sisson  (1891),  2  Ind.  App. 
311 ;  Orimes  v.  Louisville,  etc.,  B.  Co.,  supra. 


NOVEMBEH  TERM,  1904^Vol.  34.         641 

Eyansville,  etc.,  R.  Co.  i;.  Allen. 

-■ —  r  -  iM  ^  ^        II  I  I  -  ■ 

3.  It  is  contended  that  the  answers  to  interrogatories  are 
in  irreconcilable  conflict  with  the  general  verdict,  and  that 
therefore  appellant^s-  motion  for  judgment  thereon  should 
have  been  sustained.  In  support  of  the  claim  it  is  pointed 
out  that  number  one  discloses  the  fact  that  the  horse  choked, 
stumbled  and  reeled  on  the  top  of  the  highway  embankment 
immediately  before  it  fell  over  the  embankment;  that  the 
absence  of  guard-rails  did  not  cause  it  to  choke,  stumble  or 
reel ;  that  the  fact  that  the  embankment  was  only  twelve  feet 
wide  did  not  cause  it  to  choke,  stumble  and  fall.  We  can 
not  admit  that  there  exists  an  irreconcilable  conflict  between 
the  facts  specially  found  and  the  general  verdict.  There 
was  more  than  one  cause  which  produced  the  result.  Appel- 
lant was  responsible  for  one — its  negligence  at  the  time  and 
place  of  the  accident.  The  causes  were  concurrent,  and 
both  present  and  active  in  the  result.  The  negligence  of  the 
appellant  can  not,  therefore,  be  said  to  be  the  remote  cause 
of  the  accident. 

■ 

4.  The  question  as  to  what  is  the  natural  or  proximate 
cause  of  an  injury,  or  what  is  the  probable  or  immediate 
consequences  of  a  given  act,  has  been  generally  held  one  of 
fact  for  the  determination  of  the  jury,  and  in  this  instance 
the  jury  have  passed  upon  the  question  against  the  appellant. 

5.  Appellant  argues  that  it  was  not  bound  to  maintain 
that  portion  of  the  public  highway,  and  that  therefore  in- 
structions four  and  five  were  misleading  and  not  applicable. 
"Instruction  4.    When  the  construction  of  a  railroad  across 

• 

a  public  highway  causes  a  fill  in  the  highway  so  as  to  make 
it  dangerous  for  travelers  unless  protected,  it  is  the  duty  of 
the  railroad  company  to  erect  proper  guards  or  barriers  to 
prevent  travelers  from  falling  off  the  embankment.  Bar- 
riers in  such  case  are  a  reasonable  part  of  the  necessary 
restoration  of  the  highway  to  a  safe  condition  for  travel,  and 
the  law  makes  it  the  duty  of  such  companies  to  use  reason- 
able care  and  skill  to  make  it  as  safe  as  it  was  before  dis- 
VoL.  34—41 
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turbed  by  the  railroad  company.  Instruction  5.  So,  in 
this  case,  if  you  find  that  the  defendant  company .  con- 
structed its  railroad  across  the  highway  named  in  the  com- 
plaint, and  that,  such  construction  caused  or  made  it  neces- 
sary to  construct  a  fill  or  embankment  along  the  highway 
over  defendant's  right  of  way  to  enable  the  public  to  cross 
such  railway,  and  that  such  embankment  was  constructed 
for  such  purpose,  and  that  as  constructed  it  is  dangerous  for 
travelers  nsiiig  ordinary  care,  then  the  defendant  would  be 
required  to  erect  guards  or  barriers  to  prevent  persons  from 
falling  off  of  such  embankment,  and  you  further  find  that 
it  has  not  done  so,  then  it  would  be  guilty  of  negligence." 
There  was  no  error  in  giving  these  instructions.  Under 
§5153  Bums  1901,  §3903  E.  S.  1881,  and  independent  of 
the  statute,  it  was  the  duty  of  the  appellant  to  construct  and 
maintain  tho  crossing  of  the  highway  in  good  condition  for 
public  travel.  Guards  are  a  reasonable  part  of  the  neces- 
sary restoration  of  a  highway  to  a  safe  condition.  The  fail- 
ure to  maintain  them  was  actionable  negligence  in  respect  to 
the  decedent,  who  sustained  injury  without  her  fault.  Lake 
Shore,  etc.,  R.  Co.  v.  Mcintosh  (1895),  140  Ind.  261;  Sey- 
hold  V.  Terre  Haute,  etc.,  R.  Co.  (1897),  18  Ind.  App.  367 ; 
Terre  Haute,  etc.,  R.  Co^  v.  Clem,  123  Ind.  15,  7  L.  R.  A. 
588,  18  Am.  St.  303;  Evansville,  etc.,  R,  Co.  v.  Crist 
(1889),  116  Ind.  446,  2  L.  E.  A.  450,  9  Am.  St.  865 ;  Balti- 
more, etc.,  R.  Co.  V.  State,  ex  rel.  (1895),  81  Md.  371,  32 
Atl.  201.  It  was  the  duty  of  the  appellant  to  restore  the 
wEole  width  of  the  highway  so  as  not  to  interfere  with  the 
free  use  of  the  same.  LaJce  Shore,  etc.,  R.  Co.  v.  Mcintosh, 
supra. 

It  is  also  claimed  that  the  court  comniitted  reversible 
error  in  refusing  to  give  the  peremptory  instruction  number 
one,  directing  the  jury  to  return  a  verdict  for  appellant. 
The  claim  is  founded  upon  appellant's  theory  of  the  com- 
plaint, of  which  we  have  already  spoken.  The  claim  can  not 
be  allowed.    The  defect  in  appellant's  argument  in  support 
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of  the  motion  for  a  new  trial,  and  the  separate  reasons  set 
out  therefor,  is  in  the  premise  that  the  accident  to  and  r^ 
stilting  death  of  decedent  was  due  solely  to  the  stumbling 
and  falling  of  the  horse.  Upon  tjiis  proposition  we  deem  it 
unnecessary  to  say  more.  The  authorities  cited  by  appellant 
are  not  in  conflict  with  those  referred  to  in  this  opinion.  It 
was  the  duty  of  the  appellant  so  to  construct  said  crossing 
as  not  to  interfere  with  the  free  use  of  the  highway ;  to  main- 
tain the  crossing  in  question  in  a  reasonably  safe  condition 
for  travel.  Guards  were  necessary  to  prevent  the  decedent 
from  falling  off  the  embankment.  Appellant's  duty  was  not 
limited  to  putting  a  narrow  strip  of  the  highway  in  order. 
State  V.  Berdetta  (1880),  73  Ind.  186,  38  *Am.  St.  117 ;  Inr 
diana,  etc..  Gas  Co.  v.  McMath  (l&OO),  26  Ind.  App.  164; 
2  Shearman  &  Redfield,  Xegligence  (6th  ed.),  §416;  Lake 
Shore,  etc.,  R.  Co.  v.  Mcintosh,  supra. 
We  find  no  error.    Judgment  affirmed. 
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ET   AL. 

[No.  4,530.     Filed  February  24,  1905.] 

1.  Pabties. — Plaintiffs. — Nuisance. — Injunction. — Where  there  are 
several  plaintiffs  in  an  action  the  complaint  must  show  a  cause  of 
action  in  favor  of  each ;  that  each  has  a  common  grievance ;  that 
the  injuries  complained  of  were  committed  at  the  same  time  by  the 
same  act,  and  that  each  is  interested  in  the  same  relief  or  some 
part  of  it.    p.  647. 

2.  Same. — Plaintiffs. — Hushand  and  Wife. — Where  a  wife  owned  real 
estate,  and  her  husband  owned  and  operated  a  stone-quarry  on  such 
real  estate,  they  may  both  join  in  an  action  to  restrain  a  defendant 
from  erecting  and  maintaining  a  nuisance  which  injures  both  of  them 
individually,     p.  649. 

3.  Injunction. — Affirmative  Wrongful  Acts. — Demand. — A  previous 
demand  to  desist  is  not  necessary  in  an  action  to  restrain  defendant 
from  the  commission  of  affirmative  wrongful  acts  amounting  to  a 
nuisance  and  causing  irreparable  injury  to  plaintiffs,     p.  649. 

4.  Pleading.  —  Complaint.  —  Injunction.  —  Injury.  —  Where  the  com- 
plaint shows  that  defendant  has  obstructed  a  watercourse  by  deposit- 
ing sand  in  ite  channel  and  by  erecting  dams,  and  that  defendant  is 
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continuing  such  deposits,  thereby  causing  the  channel  to  be  filled  up 
severa]  feet,  when  taken  in  connection  with  the  allegations  of  injury, 
is  sufficient  as  against  the  objection  that  the  complaint  does  not  show 
Irreparable  injury  on  account  of  such  discharge  of  sand  into  such 
stream,    p.  650. 

5.  Pleading. — Complaint, — Theory. — Briefs, — ^The  court  on  appeal 
may  examine  the  briefs  of  counsel  to  aid  in  determining  the  theory  of 
the  complaint,     p.  651. 

6.  Injunction. — Violation  of  Rights. — Adequate  Remedy  at  Law, — 
Trespass. — Delay, — A  complaint  for  injunction  must  show  a  viola- 
tion of  plaintifiTs  rights ;  that  there  is  no  adequate  remedy  at  law ; 
that  the  acts  complained  of  constitute  more  than  a  temporary  tres- 
pass ;  that  no  unreasonable  delay  has  occurred ;  that  it  is  not  to  pre- 
vent a  past  injury  and  that  it  is  not  a  "doubtful"  case.    p.  651. 

7.  Same. — Flowing  Lands, — Complaint, — Where  an  injunction  is 
sought  to  prevent  defendant  from  flowing  plaintiffs'  lands,  the  com- 
plaint should  set  out  the  nature  of  the  land,  in  order  that  the  court 
can  determine  the  character  of  the  injury,    p.  653. 

8.  Watebs  and  Watercourses. — Building  Levees  Along  Banks, — The 
owner  of  lands  along  a  watercourse  may  build  a  levee  along  the  bank 
of  such  stream,  provided  it  does  not  interfere  with  the  free  flow  of 
water  in  the  full  width  of  the  channel,     p.  653. 

9.  Pleading.  —  Conclusions.  —  Probative  facts  and  not  conclusions 
should  be  alleged,     p.  654. 

10.  Waters  and  Watercourses. — Olstructions. — Injunction. — ^The 
owners  of  glass-works  have  no  right  to  discharge  sand  into  a  water- 
course to  the  serious  injury  of  others,    p.  654. 

11.  Injunction. — Injuries, — To  sustain  an  action  for  injunction  the 
injury  apprehended  must  be  substantial  and  serious,  and  for  which 
courts  of  law  could  furnish  no  adequate  remedy,    p.  654. 

12.  Trial. — Special  Findings, — Injunction, — Where  the  special  find- 
ings fail  to  show  facts  sufficient  for  injunctive  relief  as  to  one  of  the 
plaintiffis,  a  decree  granting  an  injunction  is  erroneous,    p.  656. 

13.  Injunction. — Temporary  Interest. — Special  Findings. — Where 
the  special  findings  showed  that  one  plaintiff  was  the  owner  of  the 
business  of  quarrying  stone  and  that  another  owned  the  real  estate, 
and  such  finding  failed  to  show  anything  in  reference  to  the  terms  of 
the  plaintiff's  interest  in  such  quarry,  such  findings  do  not  support  a 
decree  for  injunction,     p.  657. 

From  Superior  Court  of  Madison  County;  Henry  C. 
Ryan^  Judge. 

Action  by  Lemuel  C.  Nicoson  and  wife  against  the  Amer* 
lean  Plate  Glass  Company.  From  a  decree  for  plaintiffs, 
defendant  appeals.    Reversed. 
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8.  N.  Chambers,  8.  0.  Pickens  and  G.  W.  Moores,  for 
appellant. 

F.  A.  Walker,  F.  P.  Foster  and  J.  A.  May,  for  appellees. 

Myers,  J. — This  action  was  brought  by  appellees  against 
the  appellant  in  the  court  below  to  recover  damages/  and  to 
have  certain  dams  maintained  by  appellant  across  a  certain 
watercourse  known  as  Pipe  creek  declared  a  nuisance,  and 
for  their  removal,  and  for  injunctive  relief  against  appel- 
lant to  prevent  it  from  depositing  sand  in  said  stream  or 
obstructing  the  natural  flow  of  water  therein. 

The  complaint  is  in  one  paragraph.  In  substance  it  is 
averred  that  If  ancy  J.  Nicoson  is  the  owner  of  fifty  acres  of 
real  estate  in  Madison  county,  Indiana,  through  which  flows 
a  watercourse  known  as  Pipe  creek,  with  a  definite  channel, 
bed,  sides  or  banks,  with  flowing  water  therein  throughout 
the  entire  year ;  that  on  the  south  side  of  said  watercourse, 
and  adjoining  the  same,  there  is  a  large  amount  of  valuable 
building  stone,  and  for  the  past  ten  years  a  quarry  has  been 
operated  thereon ;  that  said  quarry  is  situated  but  a  few  feet 
above  the  bed  of  said  watercourse,  and  can  be  operated  with- 
out  any  inconvenience  or  expense  on  account  of  water  when 
said  creek  flows  at  its  original  and  natural  level;  that,  to 
prevent  the  overflow  of  said  quarry  in  times  of  high  water, 
plaintiffs  constructed  a  levee  or  embankment  ten  feet  high, 
which  levee  was  constructed  more  than  five  years  ago,  and 
has  ever  since  been  maintained  by  plaintiffs;  that  for  the 
past  ten  years  the  appellee  Lemuel  C.  Nicoson  has  conducted 
and  operated  said  quarry ;  that  a  short  distance  north  of  said 
creek,  and  to  the  north  and  west  of  said  quarry,  is  located 
a  large  manufacturing  plant  for  the  manufacture  of  plate 
glass,  which  plant  is  now,  and  has  been  for  more  than  three 
years  last  past,  operated  by  appellant ;  that  said  stream  flows 
from  the  northeast  to  the  southwest,  and  between  said  quarry 
and  said  plant ;  that  the  defendant  in  the  manufacture  of 
plate  glass  uses  a  large  amount  of  sand,  and  in  the  con- 
duct of  its  business  it  suffers  and  permits  the  refuse  sand  to 
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be  deposited  in  the  channel  of  said  creek,  whereby  the  same 
has  been  filled  up  to  a  depth  of  several  feet,  and  the  creek 
greatly  narrowed,  thereby  raising  the  water  above  its  natural 
bed;  that  west  of  said  stone  quarry  appellant  maintains 
three  dams  six  feet  high,  composed  of  stone,  timber,  sand 
and  other  material,  and  practically  water-tight,  and  of  suffi- 
cient strength  to  hold  the  water  in  said  creek  to  the  full 
height  of  said  dam,  and  by  reason  thereof  the  water  in  said 
stream  is  backed  up  for  a  distance  of  one  mile  above  said 
dam,  and  over  and  upon  the  lands  of  appellee  Nancy  J. 
Xicoson,  and  around  and  against  the  levee  and  embank- 
ments around  said  quarry;  that  appellees  at  the  time  of 
building  each  of  said  dams  warned  defendant  not  to  build 
the  same ;  that  it  would  raise  the  water  in  said  creek  and 
greatly  damage  plaintiffs  in  the  use  of  said  quarry,  and 
would  be  of  great  and  irreparable  injury  to  plaintiffs  in  the 
use  of  the  quarry  and  said  lands.  It  is  also  averred  that  the 
defendant  is  constructing  two  levees  or  embankments  on  its 
side  of  said  creek  to  prevent  the  water  from  said  creek  over- 
flowing its  land,  thereby  confining  the  water  in  the  channel 
of  said  creek  and  raising  the  w^ater  therein,  endangering  ap- 
pellees' levees  and  embankments  around  said  quarry;  that, 
by  reason  of  the  deposit  of  sand  in  and  the  dams  across  said 
creek,  the  water  has  been  raised  above  its  natural  level  six 
feet,  and  by  reason  thereof  the  lands  of  these  appellees  have 
been  and  are  flooded  and  overflowed  with  water  from  said 
creek,  as  well  as  raising  the  water  above  the  surface  of  the 
land  of  said  quarry,  and  on  and  around-  said  levees  to  the 

height  of feet,  and  only  by  said  levees  is  the  water 

from  the  said  creek  prevented  from  flowing  into  the  said 
quarry ;  that  at  the  ordinary  stage  of  the  water  in  said  creek, 
when  unobstructed  by  sand  and  dams  as  aforesaid,  said 
quarry  was  protected  from  overflow  by  its  natural  banks; 
that  said  dams  were  constructed  more  than  eighteen  months 
ago,  and  are  maintained  by  appellant,  and  that  appellant 
is  still  depositing  sand  in  said  creek ;  that  by  reason  of  the 
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obstruction  aforesaid  the  water  is  maintained  by  appellant 
around  and  against  the  embankment  of  appellees,  a  large 
amount  of  which  percolates  through  and  under  said  levee 
into  said  quarry,  and  to  operate  said  quarry  appellees  are 
compelled  at  a  great  expense  and  damage  to  remove  same 
by  pumps,  causing  great  diflSculty  and  delay  in  removing 
the  stone,  and  requiring  an  additional  amount  of  labor  to 
operate  said  quarry,  and  that,  unless  said  dams  are  re- 
moved, the  water  from  said  creek  will  continue  to  percolate 
through  and  under  said  levees  into  said  quarry,  rendering  it 
practically  worthless,  and  the  business  of  operating  said 
quarry  will  be  materially  interfered  with,  and  plaintiffs  will 
be  at  a  constant  and  increased  expense  on  account  thereof ; 
that  by  reason  thereof  appellees  aver  damages ;  that  the  de- 
positing of  sand  in  said  creek,  and  the  maintenance  of  said 
dams,  and  the  building  of  said  levees  by  appellant  materially 
interfere  with  the  enjoyment  of  said  property  by  the  appel- 
lees, and  will  prevent  the  free  use  of  said  property,  consti- 
tuting a  nuisance  ^which  they  ask  the  court  to -abate,  and, 
unless  enjoined,  appellant  threatens  to  and  will  continue  to 
maintain  said  dams,  and  continue  to  deposit  sand  in  said  • 
creek,  and  construct  and  maintain  the  levees  it  has  com- 
menced to  build,  and  each  of  them,  to  the  irreparable  injury 
of  appellees.  Appellees  demand  judgment  for  damages, 
etc. 

The  appellant  vigorously  attacks  this  complaint  for  want 
of  sufficient  facts,  and  insists  that  the  complaint  is  not  suffi- 
cient to  withstand  a  demurrer,  because  of  the  improper 
joinder  of  parties,  and  a  failure  to  aver  the  defendant  was 
ever  warned  not  to  discharge  sand  into  the  stream,  and  that 
the  pleading  contained  no  independent  averment  that  the 
discharge  of  sand  into  the  stream  by  itself  is  working  an 
injury  irreparable  or  otherwise. 

1.  As  to  joining  parties  plaintiff  under  our  code  (§263 
Bums  1901,  §262  R.  S.  1881),  it  may  be  said  that  the  stat- 
ute is  to  have  a  liberal  construction,  but  nevertheless  the 
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complaint  must  state  a  cause  of  action  in  favor  of  all  the 
plaintiffs,  and  it  must  further  appear  that  each  of  the  plain- 
tiffs has  an  interest  in  the  subject  of  the  action ;  that  is,  the 
grievance  must  be  common  to  each,  and  the  injury  com- 
plained of,  as  in  the  case  at  bar,  committed  at  the  same  time, 
by  the  same  act,  and  that  each  party  is  interested  in  the 
same  relief  asked  by  the  other  or  some  part  of  it.  When 
these  facts  are  made  to  appear,  a  joinder  of  parties  may  be 
had,  although  their  interest  in  the  judgment  may  be  un- 
equal. Armstrong  v.  Dunn  (1896),  143  Ind.  433;  Brum- 
field  V.  Drook  (1885),  101  Ind.  190;  Holzman  v.  Hibben 
(1885),  100  Ind.  S38]  Elliott  v.  Pontius  (1894),  136  Ind. 
641;  First  Nat.  Bank  v.  Sarlls  (1891),  129  Ind.  201,  13 
L.  K.  A.  481,  28  Am.  St.  185;  Some  Ins.  Co.  v.  Gilman 
(1887),  112  Ind.  7;  Town  of  Sullivan  v.  Phillips  (1887), 
110  Ind.  320;  Young  v.  Board,  etc.  (1865),  25  Ind.  295; 
Tate  V.  Ohio,  etc.,  R.  Co.  (1858)^  10  Ind.  174,  71  Am.  Dec. 
309;  Rowbotham  v.  Jones  (1890),  47  N.  J.  Eq.  337,  20 
Atl.  731,  19  L.  R.  A.  663;  Demarest  v.  Hardhan  (1881), 
34  K  J.  Eq.  469;  Robinson  v.  Baugh  (1876),  31  Mich. 
290;  Snyder  Y.  Cabell  (1886),  29  W.  Va.  48,  1  S.  E.  241; 
2  Beach,  Injunctions,  §1052 ;  1  High,  Injunctions  (3d  ed.), 
§757. 

In  the  case  at  bar,  while  it  may  appear  that  one  of  the 
appellees  is  the  owner  of  the  real  estate,  and  the  other  oper- 
ating and  conducting  a  stone  quarry  partly  situated  on  the 
same  land,  yet  each  is  complaining  of  the  same  alleged 
nuisance  caused  by  the  same  acts,  and  each  is  interested  in 
the  event  of  the  suit,  and  the  relief  which  may  be  granted 
to  one  also  inures  to  the  benefit  of  the  other,  and  not  to 
permit  them  to  join  in  this  action  would  be  to  violate  a  plain 
rule  of  equity  pleading  enabling  all  such  parties  to  join  as 
plaintiffs  in  order  that  the  court  may  make  a  final  order  and 
thereby  prevent  a  multiplicity  of  suits.  Town  of  Sullivan  v. 
Phillips,  supra. 

As  stated  in  First  Nat.  Bank  v.  Sarlls,  supra:    "They 
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all  claim  one  general  right  to  be  relieved  from  that  which 
they  insist  is  a  nuisance,  and  which  alike  affects  all  of  them. 
Their  common  danger  and  common  interest  in  the  relief 
sought  authorize  them  to  join  in  the  action."  Supporting 
the  same  rules,  see  Fleming  v.  Mershon  (1873),  36  Iowa 
413 ;  Marselis  v.  Morris,  etc..  Banking  Co.  (1830),  1  N.  J. 
Eq.  31;  Shepard  v.  Manhattan  B.  Co.  (1889),  117  K  Y. 
442 ;  Story,  Eq.  Plead.,  §72. 

2.  It  is  true,  as  has  been  said  by  appellant,  that  the 
wife  can  not  join  the  husband  in  an  action  where  the  remedy 
belongs  to  the  husband,  but  it  has  been  held  that  "a  married 
woman  may  sue  as  sole  plaintiff,  under  §255  Bums  1901, 
§254  E.  S.  1881,  where  the  action  concerns  her  separate 
property,  or  her  husband  may  be  joined  with  her  as  her 
co-plaintiff."  City  of  New  Albany  v.  Lines  (1899),  21 
Ind.  App.  380.  Under  §255,  supra,  a  married  woman  may 
sue  as  sole  plaintiff  where  the  action  concerns  her  separate 
property,  and,  as  the  land  is  the  sole  property  of  Mrs.  Nico- 
son, she  might  and  could  have  maintained  this  action  upon 
her  own  account.  There  is  conflict  in  the  averments  of  the 
complaint  as  to  whether  or  not  appellees  are  jointly  inter- 
ested in  the  operation  of  the  quarry.  If  they  are,  it  could 
not  be  successfully  contended  that  they  could  not  join  in 
this  action.  Assuming  that  the  husband  is  the  sole  owner 
of  the  business  of  operating  the  stone-quarry,  then  he  is 
affected  only  to  the  extent  that  his  business  is  interfered 
with  by  the  alleged  nuisance;  and  if  by  the  averments  of 
the  complaint  the  interference  appears  to  be  material  and 
substantial,  the  appellees'  right  to  join  would  not  be  tested 
by  the  fact  that  they  are  husband  and  wife,  as  each  would 
have  an  individual  grievance,  for  which  they  demand  the 
same  relief  occasioned  by  the  same  acts  charged  to  have 
been  committed  by  appellant.  For  the  reasons  stated,  in 
our  opinion,  the  parties  plaintiff  may  properly  join  in  this 
action. 

3.  In  the  case  at  bar  the  alleged  cause  of  action  is  based 
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upon  alleged  injuries  resulting  from  affirmative  acts  taken, 
and  threatened  to  be  committed  by  appellant.  In  such  cases 
plaintiffs  are  not  required,  before  b^inning  suit  for  an  in- 
junction, to  demand  the  wi^ongdoer  to  desist  from  wrongful 
acts  amounting  to  a  nuisance  and  irreparable  injury  to  the 
complainant.  Charleston,  etc.  Railway  v.  Johnson  (1884), 
73  Ga.  306. 

In  Dunsbach  v.  Hollister  (1888),  49  Hun  352,  2  N.  Y. 
Supp.  94,  affirmed  in  132  N.  Y.  602,  30  IST.  E.  1152,  it  was 
held  that  where  the  defendant  creates  a  nuisance  by  conduct- 
ing his  business  in  such  a  manner  as  to  do  harm  to  people 
living  in  the  neighborhood,  it  is  not  necessary  to  give  him 
notice  of  the  injuries  caused  by  his  business  before  bringing 
a  suit  against  him  for  an  injunction. 

The  appellant  here,  in  the  discharge  of  sand  into  the  chan- 
nel of  Pipe  creek  in  such  quantities  as  materially  to  raise 
the  bed  of  that  stream  to  such  an  extent  that  appellees'  land 
was  on  that  account  overflowed  and  caused  to  remain  under 
water,  although  such  effect  was  produced  by  appellant  in 
the  legitimate  conduct  and  operation  of  hi^  business,  and 
if  to  the  irreparable  injury  of  the  appellees,  both  as  to  land 
and  the  operation  of  the  quarry,  under  the  above  authorities, 
was  not  entitled  to  notice  or  demand  on  the  part  of  appellees 
before  the  institution  of  this  action. 

4.  Appellant  further  insists  that  there  is  no  "independ- 
ent averment  in  the  complaint  that  the  discharge  of  sand 
into  the  stream,  by  itself,  is  working  an  injury  irreparable 
or  otherwise."  The  complaint  avers  that  the  water  in  the 
creek  is  obstructed  by  depositing  sand  in  its  channel  and  by 
dams,  and  that  "said  sand  has  been  during  all  of  said  time, 
and  is  now  being,  deposited  in  safd  stream,  causing  said 
water  to  rise  and  stand  at  such  height  around  and  along 
the  levees  and  embankments  around  said  quarry."  It  is 
also  averred  "that  the  natural  channel  of  the  stream  near 
and  adjoining  the  land  of  appellee  Mrs.  Nicoson  has  been, 
filled  to  the  depth  of  several  feet,  as  well  as  th^  channel  of 
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said  creek  greatly  narrowed  by  the  deposit  of  sand  along 
the  banks  and  sides  thereof."  In  our  opinion,  the  facts 
averred  in  this  particular,  taken  in  connection  with  all  the 
other  facts  averred,  are  siifficient. 

As  to  the  question  of  the  complaint  stating  facts  suffi- 
cient as  to  both  of  the  plaintiffs  to  withstand  a  demurrer,  we 
have  had  no  little  concern. 

5.  The  court,  upon  appeal,  may  be  assisted  in  determin- 
ing the  theory  of  a  complaint  by  the  record  and  briefs  of 
counsel  upon  both  sides.  Carmel  Nat  Gas,  etc,  Co.  v. 
Small  (1898),  150  Ind..427. 

6.  Construing  the  complaint  under  the  above  rule,  we 
are  informed  that  its  theorv  is  to  have  the  dams,  as  main- 
tained,  and  the  depositing  of  sand  in  Pipe  creek  by  appel- 
lant declared  a  nuisance,  and  that  appellant  be  enjoined 
from  placing  dams  or  depositing  sand  in  said  creek  so  as 
to  obstruct  the  natural  flow  of  water  along  the  land  of 
appellee  Nancy  J.  Nicoson.  "Where  a  complaint  shows 
a  right  to  some  relief,  it  will  repel  a  demurrer.'^  Thomas 
V.  Irwin  (1883),  90  Ind.  557.  It  is  not  every  injury  com- 
mitted and  continued,  or  threatened,  which  will  call  into 
action  the  extraordinary  powers  of  the  court  While  such 
injuries  may  be  sufficient  to  support  an  action  for  damages, 
yet  it  can  not  be  said,  because  of  that  fact  alone,  the  party 
is  entitled  to  injunctive  relief.  Cairo,  etc.,  R.  Co.  v.  Ste- 
vens (1881),  73  Ind.  278,  38  Am.  Rep.  139. 

This  being  an  action  invoking  the  extraordinary  powers 
of  the  court,  the  complaint  must,  in  a  plain  and  concise 
statement,  aver  such  facts  as  will  appeal  to  the  conscience 
and  discretion  of  the  court  that  there  is  something  more 
than  a  mere  violation  of  plaintiff's  rights,  that  there  is  no 
complete  or  adequate  remedy  at  law,  that  it  is  not  merely  a 
transient  trespass,  that  there  has  been  no  unreasonable 
delay  under  all  the  circumstances  in  the  application  for 
relief,  that  it  is  not  to  prevent  a  past  injury,  that  it  is  not  a 
doubtful  case,  but  "the  facts  which  are  relied  upon  ought 


652       APPELLATE  COURT  OF  INDIANA, 

American  Plate  Glass  Co.  v.  Nicoson. 

to  be  SO  weighty,  so  material,  and  so  serious  and  important 
in  character  as  to  leave  no  doubt  that  they  do  create  an 
actionable  nuisance,  or  the  injunction  should  be  denied. 
*  *  *  Courts  interfere  by  injunction  against  establish- 
ments such  as  mills  and  manufactories,  with  great  caution, 
and  only  in  cases  where  the  facts  are  weighty  and  impor- 
tant, and  the  injury  complained  of  is  of  a  serious  and  per- 
manent character.  *  *  *  The  right  to  enjoy  property 
is  as  much  a  matter  of  legal  concern  as  the  property  itself." 
An  injunction  may  be  granted  to  prevent  a  multiplicity 
of  actions,  .although  the  wrongful  acts  may  be  pecuniary 
only.     Owen  v.  PhUlips  (1881),  73  Ind.  284. 

This  court,  in  the  case  of  MUler  v.  Bowers  (1902),  30 
Ind.  App.  116,  quotes  with  approval  from  Watson  v.  Suther- 
land (1866),  5  Wall.  74,  18  L.  Ed.  580:  "If  the  remedy 
at  law  is  sufficient,  equity  can  not  give  relief,  1)ut  it  is  not 
enough  that  there  is  a  remedy  at  law ;  it  must  be  plain  and 
adequate,  or,  in  other  words,  as  practical  and  efficient  to 
the  ends  of  justice,  and  its  prompt  administration,  as  the 
remedy  in  equity.' ''^     Citing  many  authorities. 

This  court  again,  in  the  case  of  Hart  v.  Hildebrandt 
(1903),  30  Ind.  App.  415,  said:  "To  authorize  a  court 
of  equity  to  interpose  by  injunction,  there  must  be  some- 
thing more  than  merely  a  violation  of  the  plaintiff's  right ; 
it  must  appear  that  this  violation  is  of  such  a  nature  as  is 
or  will  be  attended  with  substantial  and  serious  damage." 

High,  in  his  work  on  Injunctions  (3d  ed.),  §34,  says  that, 
"while  it  is  not  essential  that  complainant  should  establish 
his  case  upon  an  application  for  an  interlocutory  injimction 
with  the  same  degree  of  certainty  that  would  be  required 
upon  the  final  hearing,  he  must  nevertheless  allege  posi- 
tively the  facts  constituting  his  grounds  for  relief.  Thus, 
it  is  well  established  that  the  mere  allegation  of  irreparable 
injury  will  not  suffice  to  warrant  an  injunction,  but  the  facts 
must  appear  on  which  the  allegation  is  predicated  in  order 
that  the  court  may  be  satisfied  as  to  the  nature  of  the  injury. 
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Nor  will  merely  argumentative  allegations,  or  inferences 
frotn  the  facts  stated,  suffice  to  meet  the  requirements  of 
the  rule."  Where  a  party  seeks  injunctive  relief  he  must 
plead  probative  facts  and  not  conclusions.  This  is  "be- 
cause of  the  harshness  of  the  remedy  by  injunction,  strict 
adherence  to  this  rule  of  pleading  is  required  in  a  suit  for 
an  injunction."     10  Ency.  PI.  and  Pr.,  p.  926. 

7.  Referring  again  to  the  complaint,  it  is  averred  that, 
by  reason  of  the  obstructions  placed  in  and  maintained  by 
appellant  in  said  ereek,  water  is  caused  to  flow  back,  over 
and  upon  the  lands  of  the  appellee  Nancy  J.  Nicoson,  and 
around  and  against  the  levees  and  embankments  which  sur- 
round the  quarry  located  on  her  land.  There  is  no  allega- 
tion in  the  complaint  from  which  the  court  can  even  infer 
the  character  of  the  land  overflowed,  or  to  what  extent,  nor 
can  the  court  say  that  this  land  is  not  low,  wet*,  boggy  and 
unsuitable  for  any  purpose,  or  in  any  manner  productive, 
nor  does  it  appear  that  it  can  be  drained  and  made  suitable 
for  agricultural  or  other  purposes.  In  fact,  there  are  no 
averments  from  which  the  court  can  say  that,  by  reason 
of  the  acts  complained  of,  they  are  of  such  a  nature  as  is  or 
will  be  attended  with  substantial  and  serious  damage.  The 
allegations  of  her  complaint  do  not  show  any  serious,  or  in 
fact  any,  injury  to  the  levees  or  embankments  around  said 
quarry. 

8.  It  is  averred  that,  if  appellant  is  permitted  to  build 
and  construct  levees  on  its  side  of  said  creek,  the  water  will 
thereby  be  kept  in  the  channel  of  said  creek,  and  from  tliat 
cause  the  levees  and  embankments  constructed  by  appellees 
around  said  quarry  will  be  endangered.  In  our  opinion, 
appellant  is  not  prohibited  from  constructing  such  levees 
and  embankments  upon  his  own  land,  and  outside  of  the 
channel  of  the  creek,  which  will  protect  its  land  from  over- 
flow, providing  it  does  not  in  any  manner  interfere  with  the 
free  flow  of  the  water  in  the  full  width  of  the  channel. 
Blaine  v.  Brady  (1885),  64  Md.  373,  1  AtL  609.     In  the 
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case  last  cited,  an  injunction  was  refused  where  it  was 
sought  to  enjoin  a  party  from  building  an  embankment  on 
his  own  land ;  for  one  reason,  because  the  complaint  did  not 
state  how  often  the  stream  overflowed.  The  complaint  avers 
that  by  reason  of  the  bed  of  the  creek  being  raised,  as  stated 
in  the  complaint,  water  is  caused  to  percolate  through  the 
levee  and  embankment  of  appellants,  and  into  the  stone 
quarry  in  large  quantities,  requiring  the  use  of  pumps  to 
remove  it  therefrom;  that  plaintiffs  have  suffered  "great 
and  continued  damage"  by  reason  of  the  water  so  caused  to 
percolate  through  the  banks  of  the  said  quarry,  causing  addi- 
tional expense  and  labor  in  the  operation  of  the  quarry. 

9.  In  our  opinion,  these  allegations  consist  too  largely 
in  conclusions.  The  probative  facts  should  be  stated,  from 
which  the  court  may  determine  for  itself,  from  the  facts 
averred,  something  as  to  the  extent  of  the  injury.  There 
is  no  averment  in  the  complaint  to  the  effect  that  the  appellee 
Mrs.  Nicoson  has  received,  or  will  be  likely  to  receive,  any 
less  rent  or  royalty  for  tlie  use  of  her  quarry  by  reason  of 
the  alleged  nuisance. 

10.  There  can  be  no  doubt  that  parties  may  be  enjoined 
from  depositing  debris  in  a  stream,  thereby  obstructing  the 
flow  of  water  therein,  so  as  seriously  to  interfere  with  the 
rights  of  other  riparian  owners  in  the  enjoyment  of  their 
lands ;  but  where  the  acts  of  obstruction  have  taken  glace, 
the  facts  must  be  averred  showing  a  continuing  injury 
attended  with  substantial  and  serious  damage.  "The  mere 
diminution  of  the  value  of  property  by  the  nuisance,  with- 
out irreparable  mischief,  will  not  furnish  any  foundation 
for  equitable  relief."  Laney  v.  Jasper  (1865),  39  111.  46; 
Bassett  v.  Salisbury  Mfg.  Co.  (1867),  47  N.  H.  426; 
Parker  v.  Winnipiseogee,  etc..  Woollen  Co.  (1862),  2  Black 
(U.  S.)  545,  17  L.  Ed.  333. 

11.  In  the  case  of  Bassett  v.  Salisbury  Mfg.  Co.,  supra, 
the  court  said:  "It  is  not  enough  that  an  injury  merely 
nominal  or  theoretical  is  apprehended,  even  although  an 
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action  at  law  might  be  maintained  for  it ;  but  to  justify  the 
interposition  of  this  summary  power,  there  must  be  cause 
to  fear  substantial  and  serious  damage,  for  which  courts  of 
law  could  furnish  no  adequate  remedy.  What  injuries  shall 
be  regarded  as  irreparable  at  law  must  depend  upon  the 
circumstances  of  the  particular  case.  If  the  injury  be 
trivial,  as  by  slightly  darkening  a  neighbor's  windows,  or 
raising  the  water  of  a  river  a  few  inches  upon  his  rocky 
shore,  doing  him  no  appreciable  or  serious  damage,  equity 
would  not  ordinarily  interfere  by  injunction ;  even  in  cases 
where  the  right  had  been  established  at  law,  for  the  power 
is  extraordinary  in  its  character,  and  is  to  be  exercised  in 
general  only  in  cases  of  necessity,  and  when  the  court  can 
see  that  other  remedies  are  inadequate  to  do  justice  between 
the  parties ;  and  even  then  it  is  to  be  exercised  with  great 
care  and  discretion;"  and  quoting  with  approval  from 
Bigelow  v.  HaHford  Bridge  Co.  (1842),  14  Conn.  565,  36 
Am.  Dec.  502,  "it  was  held  that  to  authorize  an  interference 
by  injunction  there  must  be  not  only  a  violation  of  the 
plaintiffs  rights,  but  such  a  violation  as  is,  or  will  be,  at- 
tended with  substantial  and  serious  damage,  and  not  merely 
a  technical  or  inconsequential  injury,  even  although  an 
action  at  law  might  be  maintained  for  it ;  and  therefore  the 
court  refused  to  restrain  the  building  of  a  causeway  that 
would  cause  the  water  of  Connecticut  river  to  rise  more 
rapidly  and  higher  on  plaintiff's  land  than  it  otherwise 
woul'd,  it  not  appearing  that  it  would  materially  affect  the 
productions  or  injure  tlie  buildings." 

The  defendants  is  entitled  to  be  distinctly  informed  of 
the  nature  of  the  case  he  is  to  meet,  and  the  bill  must  in- 
variably set  forth  a  case  which  comes  under  some  head  of 
equity  jurisprudence,  and  show  a  proper  cause  for  the 
interposition  of  the  court  of  chancery.  10  Ency.  PI.  and 
Pr.,  p.  940,  note  1. 

Section  401  Bums  1901,  §398  R  S.  1881,  provides  that 
"the  court  must,  in  every  stage  of  the  action,  disregard  any 
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error  or  defect  in  the  pleadings  or  proceedings  which  does 
not  affect  the  substantial  rights  of  the  adverse  party ;  and 
no  judgment  can  be  reversed  or  affected  by  reason  of  such 
error  or  defect." 

Section  670  Bums  1901,  §658  K.  S.  1881,  provides  that 
"no  judgment  shall  be  stayed  or  reversed,  in  whole  or  in 
part,  by  the  Supreme  Cpurt,  for  any  defect  in  form,  vari- 
ance, or  imperfections  contained  in  the  record,  pleadings, 
*  *  *  nor  shall  any  judgment  be  stayed  or  reversed, 
in  whole  or  in  part,  where  it  shall  appear  to  the  court  that 
the  merits  of  the  cause  have  been  fairly  tried  and  deter- 
mined in  the  court  below.'' 

Elliott,  in  his  work  on  Appellate  Procedure,  §640,  in 
speaking  of  this  latter  section,  says :  "Where  the  defect  is 
one  of  substance  -and  not  of  form  the  statutory  provision  does 
not  apply."  Citing  many  Indiana  cases.  As  the  avermtots 
of  the  complaint  do  not  state  facts  justifying  the  conclusion 
of  irreparable  injury,  or  that  the  alleged  violation  of  appel- 
lant "is  of  such  a  nature  as  is,  or  will  be,  attended  with  sub- 
stantial and  serious  damage,"  these  omissions,  in  our  opin- 
ion, go  to  the  very  substance  of  the  cause  of  action,  and  are 
such  defects  as  affect  the  substantial  rights  of  the  adverse 
party.  Without  proof  of  such  facts  a  judgment  would  be 
erroneous.  This  being  a  complaint  for  injunction,  it  must 
be  good  on  that  theory.  Carmel  Nat  Gas,  etc.,  Co,  v. 
Small  (1898),  150  Ind.  427. 

It  is  said  in  Pennsylvania  Co.  v.  Marion  (1885),  104 
Ind.  239 :  "Where  a  demurrer  to  a  complaint  is  overruled, 
the  complaint  must  stand  or  fall  upon  its  own  merits,"  and 
again  in  Belt  R.,  etc.,  Co.  v.  Mann  (1886),  107  Ind.  89: 
"In  such  a  case,  the  ruling  must  stand  or  fall  upon  its  own 
merits.  The  evidence,  or  the  result  reached,  can  not  be 
considered  in  determining  whether  the  complaint  was  suffi- 
cient." 

12.  If  it  may  be  said  that  the  sections  of  the  code  above 
referred  to  would  permit  us  to  hold  that  the  overruling  of 
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the  demurrer  to  the  complaint  was  harmless,  for  the  reason 
that  the  facts  specially  found  by  the  court  cured  the  defects 
in  the  complaint  as  to  Mrs.  Nicoson — a  proposition  to  which 
we  can  not  agree — ^yet  the  complaint  must  be  further  tested 
by  the  same  rules  and  decisions  as  to  the  cause  of  action 
stated  on  the  part  of  appellee  Lemuel  C.  Nicoson.  It  is 
averred  that  he  has  conducted  and  is  conducting  the  business 
of  operating  a  stone  quarry  on  the  land  of  his  co-appellee, 
and  alleging  general  damages. 

13.  By  referring  to  the  special  finding  of  facts,  it  ap- 
pears that  the  appellee  Lemuel  C.  Nicoson  is  not  the  owner 
of  any  part  of  the  real  estate  on  which  the  stone  quarry  is 
located,  but  there  is  a  general  finding  that  he  is  the  owner 
of  "the  business  of  quarrying  stone  on  the  said  real  estate 
and  the  right  to  quarry  thereon."  It  also  appears  from  the 
special  findings  that  the  appellee  Nancy  J.  Nicoson  is  in  no 
way  connected  with  or  interested  in  the  business  of  quarry- 
ing stone.  The  finding  does  not  show  for  what  length  of 
time  the  right  of  the  appellee  Lemuel  C.  Nicoson  extends ; 
whether  it  is  based  upon  a  contract  with  the  owner  of  the 
land  which  has  expired  or  is  about  to  expire,  or  that  it  is 
perpetual,  or  extends  for  a  week  or  month  or  years.  It  has 
been  held  by  this  court  that  we  can  not  look  to  and  review 
the  evidence  for  the  purpose  of  reviewing  the  action  of  the 
court  upon  a  demurrer  to  the  complaint,  for  the  reason  that, 
'Tbecaus©  there  was  evidence  tending  to  prove  a  material 
fact  not  in  issue,  therefore  the  merits  of  a  case  involving  the 
decision  of  that  fact  was  fairly  determined."  Dill  v.  Mum- 
ford  (1898),  19  Ind.  App.  609. 

In  cases  of  this  character  no  presumptions  are  indulged  in 
favor  of  the  pleader.  It  can  not  be  said  that,  because  he 
is  operating  a  stone  quarry  upon  his  wife's  land,  this  fact 
shall  be  taken  as  a  presumption  in  his  favor,  or  that  joining 
her  with  him  in  this  action  will  give  him  any  rights  which 
would  not  be  given  to  a  person  not  thus  related.  Could 
Vol.  34-— i2 
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it  reasonably  be  said  that  one  who  holds  a  right  or  temporaiy 
interest  in  real  estate,  which  is  about  to  terminate,  would 
have  such  a  substantial  interest  therein  that  the  law  could 
not  give  a  complete  and  adequate  remedy  ?  There  might  be 
such  cases,  but  this  is  not  one  of  them.  Brande  v.  Orace 
(1891),  154  Mass.  210,  31  N.  E.  633;  Morris,  etc..  Bank- 
ing Co.  V.  Central  R.  Co.  (1863),  16  K  J.  Eq.  419;  Out- 
calt  V.  Dishorough  (1835),  3  N.  J.  Eq.  214. 

In  our  opinion,  the  court  erred  in  not  sustaining  appel- 
lant's demurrer  to  the  complaint. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  the  demurrer  to  the  complaint,  and  with  leave  to 
the  plaintiffs  to  amend. 


Woodard,  Administratrix,  v.  Dobyzkoski. 

[No.  5,157.     Filed  February  24,  1905.] 

1.  Appeal  and  Error. — Brief. — Appellate  Court  Rules. — ^Where  ap- 
peHant  fails  to  set  out  the  evidence  or  to  give  a  condensed  recital 
thereof,  and  also  fails  to  set  out  the  alleged  erroneous  instructions,  or 
give  a  concise  statement  there<^,  no  question  is  presented  on  the  in- 
structions or  the  sufficiency  of  the  evidence. 

From  Laporte  Circuit  Court ;  John  C.  Richter,  Judge. 

Action  by  Anton  Dobyzkoski,  by  his  next  friend,  against 
Hattie  Woodard,  as  administratrix  of  the  estate  of  TuUar 
J.  Woodard,  deceased.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Perry  L.  Turner  and  Miller,  Drake  &  Huhhell,  for  ap- 
pellant. 

F.  H.  Dunnahoo,  F.  E.  Osbom  and  Anderson,  Du  Shane 
&  Crabill,  for  appellee. 

Black,  J\ — The  appellee  recovered  judgment  in  his 
action  against  Tullan  J.  Woodard,  who  appealed.  Upon 
motion  made  in  this  court  before  the  submission  of  the 
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cause,  the  appellant,  administrator  of  the  estate  of  Tullan  J. 
Woodard,  deceased,  was  substituted  as  appellant.  Counsel 
for  the  appellee  insist  that  the  appellant,  in  her  brief,  has 
failed  to  comply  with  subdivision  five  of  rule  twenty-two  of 
this  court.  The  only  supposed  error  relied  on  by  the  appel- 
lant for  the  reversal  is  the  overruling  of  the  defendant's 
motion  for  a  new  trial.  Thereunder  the  appellant  has 
specified  as  errors  the  refusal  of  the  court  to  give  the  jury 
an  instruction  asked  by  her  intestate,  designating  it  by  its 
number ;  also  the  giving  of  certain  instructions  asked  by  the 
appellee,  designating  them  by  their  numbers ;  also  that  the 
verdict  was  not  sustained  by  sufficient  evidence.  -  In  ,the 
brief  of  the  appellant  there  is  not  "a  condensed  recital  of 
the  evidence  in  narrative  form,  so  as  to  present  the  substance 
clearly  and  concisely,"  nor  in  any  other  form,  and  none  of 
the  instructions  above  mentioned  are  set  out,  nor  is  there  a 
concise  statement  of  the  substance  of  any  of  these  instruct 
tions.  The  appellant  therefore  has  not  complied  sufficiently 
with  the  rule  to  require  this  court  to  review  the  alleged  errors 
on  which  she  relies. 
Judgment  affirmed. 


City  Bond  Company  v.  Bruner  et  al. 

[No.  5.042.     Filed  March  7.  1905.] 

1.  Municipal  Ck)BPORATiONS. — Streets. — Assessments, — Appeal, — Ef- 
fect.— Where  a  property  owner  takes  an  appeal  to  the  circuit  court 
from  an  order  of  the  city  council  fixing  a  certain  assessment  for  street 
improyementB  upon  his  property,  such  appeal  vacates  and  suspends 
the  order  of  such  council,    p.  662. 

2.  Judgment. — Final. — Special  Findings. — Conclusions  of  Law. — ^A 
special  finding  of  facts  and  conclusions  of  law  stated  thereon  do  not 
constitute  a  ''final"  judgment,    p.  663. 

3.  ABATEJiENT. — Premature  Action. — Where  a  property  owner  appeals 
from  an  order  of  the  city  council  making  a  certain  assessment  against 
bis  property  for  costs  of  street  improvements,  an  action  to  foreclose 
such  assessment  lien  is  premature  when  commenced  before  final  judg- 
inent  in  such  cause  on  appeal,    p.  663. 
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From  Hancock  Circuit  Court ;  E.  W.  Felt,  Judge. 

Action  by  City  Bond  Company  against  Mary  L.  Bruner 
and  husband.  From  a  decree  for  defendants,  plaintiff  ap- 
peals.    Affirmed. 

8.  M.  Richcreek,  Mason  &  Jackson,  and  Bowling  & 
Hough,  for  appellant. 

Ephraim  Marsh  and  W.  W.  Cook,  for  appellees. 

KoBY,  J. — Suit  to  foreclose  an  assessment  lien  under  the 
street  improvement  law  of  1901.  Acts  1901,  p.  534, 
§3623a  et  seq.  Bums  1901.  No  objection  is  urged  against 
the  complaint.  The  question  for  decision  arises  upon  the 
action  of  the  court  in  overruling  a  demurrer  for  want  of 
facts  to  the  plea  in  abatement,  upon  which  the  appellant 
refused  to  plead  further,  and  judgment  was  rendered  against 
it  for  costs. 

The  facts  set  up  in  such  plea  are,  in  substance,  that  the 
debt  for  the  recovery  of  which  the  action  is  brought  was  not 
due  at  the  time  of  its  commencement,  inasmuch  as  the  debt 
sued  for  is  on  account  of  an  assessment  against  said  defend- 
ants for  what  is  known  as  the  improvement  of  West  Main 
street  in  the  city  of  Greenfield,  Indiana;  that  defendants 
are  the  owners  of  certain  described  real  estate  which  abuts 
on  West  Main  street,  and  is  and  was  liable  to  be  assessed 
for  said  improvement ;  that  on  the  18th  day  of  July,  1902, 
the  common  council  of  said  city,  pursuant  to  certain  pro- 
ceedings theretofore  had,  approved  the  report  of  the  city 
board  of  commissioners  on  the  assessment  of  benefits  of  said 
West  Main  street,  after  modifying  said  assessments  in  cer- 
tain particulars;  that  the  amount  assessed  against  defend- 
ants on  account  of  said  real  estate  was  $315.12,  and 
within  twenty  days  after  the  confirmation  of  said  assess- 
ment by  the  city  council  defendants  filed  their  written 
undertaking,  with  sureties,  conditioned  that  they  would 
prosecute  said  appeal  and  pay  all  costs  that  might  be  ad- 
judged against  them,  which  undertaking  was  approved  by 
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the  city  clerk ;  and  they  also  filed  therewith  a  statement  of 
their  grievances,  to  wit :  "(1)  That  the  proceedings  for  said 
improvement  are  invalid;  (2)  that  the  benefits  assessed  to 
their  property  are  too  high;  (3)  that  the  benefits  assessed 
to  their  property  are  too  high  in  proportion  to  the  benefits 
assessed  to  other  property  similarly  situated."  They  there- 
upon ordered  said  clerk  to  make  out  a  transcript  of  the  pro- 
ceedings, which  was  afterward  filed  in  the  office  of  the  clerk 
of  the  Hancock  Circuit  Court,  and  special  findings  of  fact 
made  and  conclusions  of  law  thereon  stated  by  the  judge  of 
said  court;  that  said  finding  and  conclusions  are  to  the 
effect  that  the  defendants'  assessment  should  be  reduced  to 
the  sum  of  $260;  that  no  judgment  has  been  rendered  in 
said  appeal,  but  that  the  same  is  now  pending  in  the  Han- 
cock Circuit  Court,  and  was  pending  when  this  action  was 
commenced ;  that  said  assessment  will  not  be  due  and  pay- 
able until  the  first  tax  paying  period  after  judgment  is 
rendered  thereon;  that  by  reason  of  such  facts  the  claim 
sued  upon  was  not  due  at  the  time  the  action  was  com- 
menced.    Wherefore,  etc. 

Section  four  of  said  act  provides  that  within  twenty  days 
after  the  filing  of  the  report  of  the  assessment  of  benefits  or 
damages  by  the  city  commissioners,  the  common  council 
shall  act  upon  said  report  at  a  regular  or  special  meeting,  of 
which  ten  days'  notice  by  publication  shall  have  been  given, 
at  which  time  and  place  such  common  council  shall  meet  for 
the  purpose  of  confirming  or  modifying  the  assessments 
made  by  such  commissioners,  and  that  any  person  interested 
may  appear  thereat  and  make  objection  to  such  confirmation 
or  modification.  At  such  meeting  the  common  council  shall 
give  opportimity  for  hearing  to  all  persons  interested  as  to 
any  objection  they  may  have  to  such  assessment  and  may 
approve  said  report  as  filed,  or  may  change  or  amend  said 
report  as  to  the  assessment  of  property. 

Section  five  provides  that  any  o^vner  of  land  upon  which 
benefits  or  damages  have  been  assessed  "may  appeal  to  the 
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circuit  court  of  the  county  from  the  action  of  such  common 
council,  within  twenty  days  thereafter,  by  filing  with  the 
city  clerk  a  written  undertaking,  with  surety  to  the  approval 
of  said  clerk,  conditioned  that  he  will  duly  prosecute  said 
appeal  and  pay  any  and  all  costs  that  may  be  adjudged 
against  him,  and  filing  therewith  a  statement  of  his  griev- 
ances, to  wit:  First.  That  the  proceedings  for  said  im- 
provement are  invalid.  Second.  That  the  benefits  assessed 
to  his  or  her  property  are  too  high  or  damages  too  low. 
Third.  That  the  benefits  assessed  to  his  or  her  property 
are  too  high  in  proportion  to  the  benefits  assessed  against 
other  property  similarly  situated."  It  thereupon  becomes 
the  duty  of  the  city  clerk  to  make  out  and  file  with  the  clerk 
of  the  circuit  court  a  transcript  of  such  proceedings. 

The  appeal  is  triable  by  the  court  without  a  jury,  and  no 
question  shall  be  tried  on  appeal  except  the  grievances  set 
out  in  the  statement  filed  with  the  city  clerk.  If  a  party 
appealing  fails  to  reduce  his  assessment  or  to  increase  dam- 
ages ten  per  cent.,  he  shall  pay  the  cost  of  said  appeal.  "All 
persons  owning  property  assessed  shall  take  notice  of  such 
appeal  and  shall  be  bound  by  the  judgment  of  the  court. 
The  court  shall  have  the  power  on  such  appeal  to  reduce  the 
assessment  of  the  party  appealing  and  to  modify  and  equal- 
ize the  entire  assessment  so  as  to  make  the  assessments  con- 
form to  the  benefits  derived  from  the  improvement."  Acts 
1901,  supra. 

1.  The  facts  set  out  in  the  plea  in  abatement  show  that 
appellee  duly  appealed  from  the  action  of  the  common  coun- 
cil. Jurisdiction  to  hear  and  determine  the  questions  in 
issue  was  thereupon  vested  in  the  Hancock  Circuit  Court. 
"WTien  an  appeal  is  taken  and  perfected  from  the  judgment 
or  determination  of  an  inferior  court  to  a  superior  court, 
as  in  the  case  of  appeals  from  the  board  of  commissioners, 
or  from  a  justice  of  the  peace  to  the  circuit  or  common  pleas 
court,  and  the  cause  or  matter  is  to  be  tried  in  the  circuit 
court  or  common  pleas  court  de  novo,  upon  the  ori^nal 
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papers,  the  appeal  operates  to  suspend  or  supersede  further 
proceedings  under  the  judgment  or  determination  from 
which  the  appeal  is  taken."  Young  v.  State  (1870),  34 
Ind.  46;  Britton  v.  Fox  (1872),  39  Ind.  369;  Miller  v. 
O'Reilly  (1882),  84  Ind.  168. 

2.  A  special  finding  of  facts  and  conclusions  of  law 
stated  thereon  do  not  constitute  a  final  judgment  nor 
amount  to  final  disposition  of  a  cause  pending  in  the  cir- 
cuit court.  Northcutt  v.  Buckles  (1878),  60  Ind.  577.  A 
motion  for  a  new  trial  may  be  sustained,  a  venire  de  novo 
may  be  granted,  and  the  conclusions  of  law  may  be  restated. 
What  judgment  will  follow  can  not  be  known  in  advance  of 
its  rendition.  The  court  may  ultimately  declare  the  pro- 
ceedings invalid  or  make  an  entire  readjustment  of  the  as- 
sessments. 

A  further  provision  of  section  four  is  that  the  adoption 
of  the  report  made  by  the  city  commissioners,  or  as  changed 
and  amended  by  the  common  council,  will  constitute  the 
assessment  of  benefits  or  damages  for  such  improvement, 
and  the  several  amounts  therein  set  out  as  assessments 
against  the  respective  lands  shall  be  liens  thereon  from  the 
date  of  such  action  by  such  common  council,  and  shall  there- 
after bear  interest  at  the  rate  of  five  per  cent,  per  annum. 
It  is  also  provided  that  such  assessments  shall  only  be  ques- 
tioned on  appeal. 

3.  Appellant's  contention,  as  we  understand  it,  is  that 
the  appeal  does  not  change  the  date  of  the  lien  of  the  assess- 
ment or  the  time  when  the  assessment  became  due.  It 
would  be  an  idle  formality  to  confer  the  right  of  appeal  upon 
a  party  and  withhold  from  him  the  practical  benefit  of  such 
appeal.  The  date  when  the  lien  of  whatever  assessment 
may  be  ultimately  determined  upon  attaches  is  not  involved 
in  this  controversy.    - 

Judgment  affirmed. 
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Bruce  v.  Myers  et  al. 

[No.  5,51L    Filed  March  7, 1905.] 

1.  Judgment. — Joint — A  judgment  reading,  "It  is  therefore  consid- 
ered, ordered,  adjudged  and  decreed  by  the  court  that  the  plaintiff 
*  *  *  take  nothing  by  her  action  and  that  defendants  recover  of 
and  from  the  plaintiff  their  costs,"  is  joint,    p.  664. 

2.  Appeal  and  Ebbob. — Parties, — Joint  Judgment. — Where  a  joint 
judgment  is  rendered  in  favor  of  three  defendants,  and  plaintiff  takes 
an  appeal  and  makes  but  two  of  the  defendants  parties,  such  appeal 
will  be  dismissed,    p.  665. 

8.  Same. — Defective  Parties, — Discharge  in  Bankruptcy, — Because  a 
defendant  was  discharged  in  bankruptcy  is  no  excuse  for  a  failure  to 
include  such  defendant  as  a  party  on  appeal  where  the  judgment  ren- 
dered in  the  cause  was  joint  as  to  all  defendants,    p.  665. 

4.  Same. — Motion  to  Dismiss, — Notice, — Waiver. — ^Where  appellant 
appears  to  a  motion  to  dismiss  the  appeal,  and  files  a  brief  against 
the  granting  of  such  motion,  such  appellant  can  not  complain  because 
the  notice  of  such  motion  fixed  no  time  for  the  hearing  of  the  same ; 
nor  because  the  motion  had  no  proof  of  service  attached ;  nor  that  one 
of  its  specifications  was  unverified,    p.  666. 

From  Superior  Court  of  Marion  County  (62,654) ; 
James  M,  Leathers,  Judga 

*  Action  by  Margaret  Bruce  against  David  A,  Myers  and 
others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Dismissed. 

Woodbum  Masson,  for  appellant. 
Jjechlider  &  Myers,  for  appellees. 

CojiSTOCK,  C.  J. — ^Appellant  sued  Samuel  R.  Waters, 
^s  principal,  and  appellees  David  A.  Myers  and  Isaac  Rus- 
sell, as  sureties,  on  a  builder's  bond.  Waters  filed  a  sep^ 
arate  answer,  and,  with  My^rs  and  Bussell,  a  joint  answer 
to  the  complaint. 

1.  The  cause  was  put  at  issue  by  liie  reply  of  appellant 
to  the  separate  answer  of  Waters,  and  to  the  joint  answer  of 
Waters,  Myers  and  Russell.  The  trial  resulted  in  a  judg- 
ment in  favors  of  Waters,  Myers  and  Russell  against  Marr 
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garet  Bruce  for  costs.  The  judgment  is  in  the  following 
language:  "It  is  therefore  considered,  ordered,  adjudged 
and  decreed  by  the  court  that  the  plaintiff,  Margaret  Bruce, 
take  nothing  by  her  action  herein,  and  that  the  defendants 
recover  of  and  from  the  plaintiff  their  costs  and  charges 

herein  paid,  laid  out  and  expended,  taxed  at  $ " 

This  judgment  was  joint  in  favor  of  all  the  defendants. 

2.  From  this  judgment  Margaret  Bruce  appeals,  with- 
out making  Waters  a  party  to  the  appeal.  For  this  reason 
appellees  move  to  dismiss  the  appeal.  It  is  a  well-estab- 
lished rule  in  appellate  proceedings  that  all  the  parties  to 
and  affected  by  the  judgment  appealed  from  must  be 
actually  or  constructively  included  in  the  appeal.  The  rule 
is  founded  upon  the  principle  that  those  only  before  the 
Appellate  Court  are  bound  by  the  appeal.  Without  this 
rule,  two  or  more  appeals  might  be  had  from  the  same  judg- 
ment, and  with  only  limited  jurisdiction  over  the  subject- 
matter  of  the  appeal.  HunderlocJc  v.  Dundee  Mortgage, 
etc.,  Co.  (1882),  88  Ind.  139;  Paxton  v.  Tyler  (1898),  20 
Ind.  App.  455;  Elliott,  App.  Proc,  §138;  Bozeman  v. 
Cale  (1894),  139  Ind.  187;  Moore  v.  Franklin  (1896), 
145  Ind.  344;  Gurley  v.  Embree  (1894),  137  Ind.  82; 
Capital  Nat.  Bank  v.  Reid  (1900),  154  Ind.  54;  McClure 
Y.  Shelburn  Coal  Co.  (1897),  147  Ind.  119. 

3.  Appellant  opposes  the  motion  to  dismiss  the  appeal, 
upon  the  ground  that  Waters  is  not  a  necessary  party  to  the 
appeal,  because  (a)  during  the  trial  below  the  parties,  in- 
cluding these  appellees,  agreed  in  open  court  that  said 
Waters,  defendant  below,  had  been  released  by  a  proper 
discharge  in  bankruptcy  for  all  liability  on  the  bond  in  suit 
prior  to  the  institution  of  the  suit;  (b)  the  judgment  was 
several  as  to  the  defendants.  The  form  of  the  judgment 
hereinbefore  set  out  shows  it  to  be  joint.  Waters,  in  a  sep- 
arate answer  to  the  complaint,  pleaded  his  discharge  in  bank- 
ruptcy. In  a  joint  paragraph  of  answer  Waters,  Kussell 
and  Myers  alleged  that  there  was  no  consideration  to  sup- 
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port  the  execution  of  the  bond  in  suit.  The  cause  was  tried 
upon  all  the  issues.  It  resulted  as  heretofore  stated.  The 
purport  of  appellant's  argument  is  that  Waters  is  without 
interest,  by  reason  of  his  discharge  in  bankruptcy.  The 
same  point  was  made  in  Moore  v.  Franklin,  supra.  We 
quote  from  the  opinion  at  page  346 :  "It  is  said,  by  counsel 
for  appellant,  that  the  whole  record  shows  that  Jacob  Coble 
has  no  interest  in  the  judgment,  and  therefore  that  he  is  not 
a  proper  party.  An  examination  of  the  record  does  not 
enable  us  to  come  to  this  conclusion ;  but  even  if  it  did,  we 
do  not  think  that  would  justify  us  in  overlooking  the  omis- 
sion of  his  name  as  a  party  to  the  judgment,  a  party,  too, 
who  is  actually  named  by  the  court  in  its  decree."  There 
is  no  escape  from  the  conclusion  that  Waters  is  affected  by 
the  judgment  appealed  from,  and  should  be  a  party  to  the 
appeal. 

4.  Appellant  claims  that  the  motion  to  dismiss  is  not 
well  taken:  (1)  Because  the  notice  served  on  appellees 
does  not  comply  with  rule  fifteen  of  this  court,  in  that  it 
does  not  state  the  time  fixed  for  its  hearing;  (2)  because 
no  notice  with  proof  of  service  was  attached  to  the  motion 
when  the  latter  was  presented  to  the  clerk  for  filing ;  (  3  )  the 
third  specification  of  the  motion  is  not  accompanied  by  any 
verification  as  required  by  rule  fourteen  of  this  court. 
These  objections  are  all  fairly  disposed  of  by  the  fact  that 
appellant  has  appeared  to  the  motion  and  filed  her  brief  in 
opposition  thereto,  and  she  has  not  in  any  way  been  deprived 
of  any  right  or  been  prejudiced  by  the  manner  of  the  pre- 
sentation of  the  motion. 

Appeal  dismissed. 
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CuLLOP,  Administrator,  v.  City  of  Vincennes. 

[No.  4J30.    Filed  October  28, 1904.    Rehearing  denied  January  6, 1905. 

Transfer  denied  March  7,  1905.] 

1.  Taxation. — Eaecuiora  and  Adminiairators. — Listing  Property  of 
Decedent. — It  wa&  the  duty  of  an  administrator  to  list  for  taxation 
the  property  of  his  decedent's  estate  which  was  in  his  possession  on 
the  first  day  of  April,     p.  669. 

2.  Decedents*  Estates. — Claims. — Tames. — It  is  not  necessary  for 
the  treasurer  to  file  a  claim  for  taxes  against  a  decedent's  estate  since 
they  must  be  paid  without  the  filing  of  a  claim,  and  if  not  paid,  the 
finid  settlement  of  the  estate  will  be  set  aside,    p.  669. 

3.  Same. — Tames. — Failure  to  Pay. — Where  the  personal  representa- 
tive of  an  estate  falls  to  pay  the  taxes  when  due,  and  there  is  money 
on  hand  with  which  to  pay  same,  the  county  or  city  treasurer  may 
file  a  statement  showing  the  fact  and  amount  of  delinquency,  and  a 
rule  against  such  representative  •to  show  cause  shall  issue,  returnable 
in  five  days.    p.  669. 

4.  Saue. — Taxes  Not  Due. — Where  an  assessment  is  made  on  the  prop- 
erty of  an  estate,  but  the  taxes  are  not  due,  the  court,  upon  notice, 
should  order  enough  money  to  be  withheld  to  pay  such  taxes  when  due. 
p.  670. 

5.  Same. — Final  Settlement. — Illegality. — A  final  settlement  of  a 
decedent's  estate  made  without  payment  or  provisioA  for  the  payment 
of  the  taxes  due  or  to  become  due  thereon,  is  illegal  and  may  be  set 
aside,    p.  670. 

6.  Same. — Tames. — Discharge. — Nothing  short  of  payment  will  dis- 
charge taxes  due  from  a  decedent's  estate,    p.  670. 

7.  ExECUTons  and  Administrators. — De  Bonis  Non. — Powers. — An 
administrator  de  honis  non  has  the  same  powers  as  the  original  ad- 
ministrator,   p.  670. 

8.  Pleading. — Decedents'  Estates. — Claim  for  Tames. — Procedure. — 
Where  the  treasurer  files  his  verified  claim  for  the  taxes  due  from  a 
decedent's  estate,  it  is  the  duty  of  the  court  to  issue  a  rule  against 
the  representative  thereof  to  show  cause  why  such  tax  should  not  be 
paid,  and  if  such  procedure  is  not  followed  and  a  correct  result 
reached,  the  error  in  the  mode  of  procedure  is  rendered  harmless, 
p.  670. 

From  Knox  Circuit  Court ;  0.  H.  Cobb,  Judge. 

Action  by  the  City  of  Vincennes  against  William  A. 
Cullop  as  administrator  de  bonis  non  of  the  estate  of 
Charles  Graeter,  deceased.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed: 
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William  A.  Cullop  and  George  W.  Shaw,  for  appellant. 
W.  W.  Moffett  and  /.  W.  Emison,  for  appellee, 

EoBY,  P.  J. — On  April  1, 1898,  the  administrators  of  the 
estate  of  Charles  Graeter,  deceased,  had  in  their  hands 
$28,000  of  the  moneys  of  said  estate,  and  refused  to  return 
the  same  for  taxation,  saying  that  a  settlement  was  soon  to 
be  made.  The  assessor  thereupon  assessed  said  money  to 
said  administrators  for  taxation  in  accordance  with  the  pro- 
visions of  the  statute.  §8461  Bums  1901,  Acts  1891,  p. 
199,  §51. 

On  May  16, 1898,  said  administrators  filed  a  final  settle- 
ment report.  Notice  was  given  and  the  same  was  set  for 
hearing  on  June  .16.  Prior  to  that  day  the  treasurer  of 
Knox  county  and  the  treasurer  of  the  city  of  Vincennes 
each  filed  petitions  asking  the  court  to  require  the  adminis- 
trators to  pay  the  taxes  assessed  on  said  property  for  the 
year  1898.  Said  administrators  demurred  to  each  of  said 
petitions ;  the  court  sustained  the  demurrers ;  and,  declin- 
ing to  plead  further,  a  judgment  was  rendered  that  the  peti- 
tioners take  nothing.  Thereupon  said  report  showing  dis- 
tribution was  approved,  and  the  estate  declared  finally  set- 
tled. On  June  4,  1900,  appellant  was  appointed  adminis- 
trator de  bonis  non  of  said  estate,  and  on  September  9, 1901, 
filed  his  final  report,  showing  that  he  had  collected  $479.33, 
and  had  on  hands  for  distribution  $362.98,  which  report 
was  set  for  hearing  on  September  30.  On  October  5  fol- 
lowing, appellee  filed  an  instrument  in  form  (omitting  the 
caption  and  verification)  as  follows:  "Estate  of  Charles 
Graeter,  deceased,  William  A.  Cullop,  administrator  de 
bonis  non.  To  the  City  of  Vincennes,  Indiana,  Dr. :  To 
taxes  on  personal  property  for  year  1898,  $409.24." 

This  instrument  was  filed  in  the  clerk's  office  of  the  Knox 
Circuit  Court,  and  was  signed  and  sworn  to  by  the  treas- 
urer of  the  city  of  Vincennes.  Appellant  refused  to  allow 
the  claim.     It  was  placed  on  the  trial  docket     He  filed  ai) 
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answer  in  two  paragraphs,  the  first  of  which  was  a  general 
denial,  and  the  second,  a  plea  of  former  adjudication.  Ap- 
pellant  replied  in  two  paragraphs,  the  first  of  which  was  a 
general  denial ;  it  being  averred  in  the  second  that  when  the 
prior  judgment  set  up  in  the  answer  was  rendered,  the  tax 
was  not  due,  and  that  it  has  since  become  due  and  is  unpaid. 
The  cause  was  tried  by  the  court,  evidence  introduced,  find- 
ing and  judgment  against  appellant  for  $409.25,  from 
which  judgment  this  appeal  is  taken. 

1.  It  was  the  duty  of  the  administrators  to  list  for  taxa- 
tion property  in  their  possession  on  the  1st  day  of  April. 
§§8420,  8421,  subdiv.  10,  8460  Bums  1901,  Acts  1891,  p. 
199,  §§10, 11,  50,  §8459  Burns  1901,  Acts  1895,  p.  21,  §2. 

2.  A  claim  or  charge  for  tax  is  not  required  to  be  filed 
against  an  estate,  but  it  must  be  taken  notice  of  by  the  ad- 
ministrator or  executor  and  paid  w^ithout  being  filed,  and  if 
he  proceeds  to  settle  the  estate  finally  without  the  payment 
of  such  tax  claim,  he  does  so  at  the  peril  of  having  such  final 
settlement  set  aside.  Taxfes  are  not  claims  which  the  law  of 
this  State  either  requires  or  intends  shall  be  filed  against  the 
decedent's  estate.  The  duty  rests  upon  the  administrator  or 
executor  to  pay  the  tax.  Graham  v.  Russell  (1899),  152 
Ind.'186. 

3.  The  administrator  is  a  creature  of  the  law.  He  re- 
ports to  and  is  under  the  supervision  of  the  circuit  court. 
It  is  his  duty  to  pay  the  taxes  due  upon  the  property  of  his 
decedent.  In  case  of  his  neglecting  to  pay  any  instalment 
of  taxes  when  due,  when  there  is  money  enough  on  hand 
to  pay  the  same,  the  county  treasurer  "shall  present  to  the 
circuit  or  other  proper  court  of  the  county  *  *  *  a 
brief  statement  in  writing,  signed  by  him  as  such  treasurer, 
setting  forth  the  fact  and  amount  of  such  delinquency,  and 
such  court  shall  at  once  issue  an  order  directed  to  such  delin- 
quent, commanding  him  to  show  cause  within  five  days 
thereafter  why  such  taxes  and  penalty  and  costs  should  not 
be  paid."     §8587  Bums  1901,  Acts  1897,  p.  226.     Such 
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Statement  may  be  made  by  the  city  treasurer,  who  is  re- 
quired to  perform  the  duties  devolved  upon  the  correspond- 
ing county  officer.  §8672  Bums  1901,  Acts  1891,  p.  199, 
§254 ;  §3621  Bums  1901,  §3160  K.  S.  1881. 

4.  While  the  tax  upon  property  assessed  in  April,  1898, 
was  not  due  in  the  following  June,  yet  the  court,  having  had 
its  attention  called  to  the  fact  that  such  assessment  had  been 
made,  should  have  directed  the  administrators  to  retain  suf- 
ficient funds  to  meet  the  obligation  upon  its  maturity. 

5.  A  final  settlement  made  without  payment,  or  provi- 
sion for  the  payment,  of  the  tax  is  illegal  within  the  mean- 
ing of  §2558  Burns  1901,  §2403  R.  S.  1881,  and  it  may  be 
set  aside  for  the  purpose  of  compelling  its  payment.  Qror 
ham  V.  Russell,  supra. 

6.  The  failure  of  the  court  to  protect  the  public  interest 
in  connection  with  such  final  settlement  does  not  estop  the 
State  from  thereafter  collecting  the  tax.  The  manner  in 
which  to  procure  the  discharge  of  a  tax  lien  was  forcefully 
stated  in  the  opinion  delivered  by  Judge  Jordan  in  the  care- 
fully considered  case  of  Beard  v.  Allen  (1891),  141  Ind. 
243 :  "Nothing  short  of  the  payment  of  taxes,  interest  and 
penalties  can  serv^e  to  discharge  or  release  the  property  of  the 
o\vner  charged  therewith  from  the  liability  imposed  by  the 
statute."     Graham  v.  Russell,  supra, 

7.  The  administrator  de  bonis  non  has  the  same  powers 
possessed  by  the  original  administrator,  and  is  governed 
by  the  laws  for  the  settlement  of  decedents'  estates.  §2395 
Burns  1901,  Acts  1891,  p.  107;  Bamett  v.  Vanmeter 
(1893),  7  Ind.  App.  45;  WaU  v.  Schierling  (1895),  11 
Ind,  App.  696. 

8.  Upon  the  filing  of  the  verified  statement  by  the  treas- 
urer, a  rule  to  sho^y  cause  should  have  issued  against  appel- 
lant. In  answer  to  such  rule,  it  devolved  upon  him  to  estab- 
lish the  illegality  of  the  alleged  tax,  or  such  other  facts  as 
might  be  relied  upon  to  justify  its  nonpayment.  The 
"taxes  assessed  upon  any  property  in  this  State  shall  be 
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presumed  to  be  legally  assessed  until  the  contrary  is  affirma- 
tively shown."  §8642'  Bums  1901,  Acts  1891,  p.  199, 
§224;  Branson  v.  Starbuck  (1904),  32  Ind.  App.  457. 
This  is  the  procedure  contemplated  by  §8587,  supra.  The 
expressions  indicating  a  different  practice  contained  in  the 
opinion  in  Lang  v.  Clapp  (1885),  103  Ind,  17,  are  not  ger- 
mane to  the  facts  presented  in  that  case.  The  decision  was 
not  rested  upon  them,  and  they  do  not  correctly  express  the 
law  as  applicable  to  the  section  as  amended  in  1897.  In  the 
opinion  it  is  stated  that  the  statute  requires  the  county  treas* 
urer  to  set  forth  the  facts  in  his  written  statement.  In  the 
section  as  it  now  stands  he  is  required  to  set  forth  "the 
fact  and  amount  of  said  delinquency."  Those  who  take 
property,  real  or  personal,  upon  the  death  of  its  owner,  take 
by  virtue  of  the  law  and  through  the  favor  of  the  State. 
That  they  should  in  return  refuse  to  pay,  or  pay  grudgingly, 
a  tax  essential  to  the  maintenance  of  government  and  the 
enforcement  of  law  is  an  ideal  illustration  of  ingratitude 
and  cupidity.  The  practice  followed  in  this  case  was  incor- 
rect, but  the  right  result  was  reached,  and  the  error  in  the 
mode  of  procedure  was  therefore  harmless.  Gray  v.  Rob- 
inson (1883),  90  Ind.  527-532 ;  Logan  v.  Riser  (1865),  25 
Ind.  393. 

The  cases  cited  in  argument  by  the  appellant's  learned 
counsel  are  not  in  point.  Many  of  them  were  decided  prior 
to  the  adoption  of  the  statutes  relative  to  taxation  now  in 
force,  others  relate  to  the  special  assessment  of  omitted 
property,  and  in  none  of  them  was  the  duty  of  an  adminis- 
trator to  pay  taxes  assessed  upon  funds  in  his  hands  as  such 
administrator  involved  or  considered. 

Judgment  affirmed. 

Black,  C.  J.,  Robinson  and  Comstock,  JJ.,  concur. 
Wiley,  J.,  dissents.    Myers,  J.,  not  participating. 
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Dissenting  Opinion. 

Wiley,  J. — I  am  unable  to  agree  with  the  conclusion 
reached  by  the  majority  of  the  court  in  the  prevailing  opin- 
ion. The  point  of  difference  between  us  is  as  to  the  suffi- 
ciency of  the  complaint.  It  is  my  judgment  that  the  cause 
of  action  stated  in  the  claim  filed  by  appellee  against  the 
decedent's  estate  is  not  sufficient  upon  which  to  base  a  re- 
covery. The  conclusion  reached  by  my  associates  is  in  con- 
flict with  the  decisions  of  our  Supreme  Court,  if  I  rightly 
interpret  the  questions  therein  decided.  So  far  as  I  am 
advised,  there  is  no  statute  authorizing  a  city  treasurer  to 
prosecute  a  claim  in  the  circuit  court  against  an  estate  to 
enforce  collection  of  delinquent  and  unpaid  taxes  against 
such  estate;  but  conceding,  without  admitting,  that  he  pos- 
sessed such  authority,  my  first  inquiry  is  to  determine 
whether  appellee  has  stated  any  cause  of  action  in  the  claim 
filed,  which  must  be  treated  as  his  complaint. 

It  is  earnestly  contended  that  the  statement  of  the  claim 
is  insufficient  to  warrant  a  recovery;  that  it  is  not  merely 
technically  defective,  but  radically  and  fatally  so,  by  reason 
of  the  theory  upon  which  it  is  based,  and  the  omission  of  nec- 
essary facts,  essential  to  the  existence  of  a  cause  of  action. 
A  proceeding  to  enforce  the  collection  of  taxes  is  essentially 
different  from  that  to  enforce  a  debt  upon  contract.  If  is 
the  settled  law  of  this  State  that  "a  tax  is  not  an  ordinary 
debt.  It  is  not  founded  upon  contract,  express  or  implied.'' 
Gallup  V.  Schmidt  (1900),  154  Ind.  196,  215;  DePauw  v. 
City  of  New  Albany  (1864),  22  Ind.  204;  Richards  v. 
Stogsdell  (1863),  21  Ind.  74.  In  Shaw  v.  Pechett  (1854), 
26  Vt.  482,  it  is  held  that  the  assessment  of  taxes  docs  not 
create  a  debt  that  can  be  enforced  by  suit.  Preliminary  to 
the  collection  and  payment  of  taxes  there  must  be  a  valid 
assessment  upon  the  property  that  is  assessable.  It  seems 
to  me,  therefore,  that  before  any  department  or  branch  of 
the  civil  goveniment  can  proceed  to  require  a  citizen  to  pay 
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taxes,  it.  must  first  ghoiy.  a  lawful  assessment.  The  rule  pre- 
vails in  this  jurisdictiou.that  a  ^t^temeut  of  a  claim  against 
an  estate  must  state  affirmative  f^^ts  which  show  prima  facie 
that  .the  estate,  ia  lawfully  indeib.ted  to  the  claimant.  Wh^e 
counsel  for  .appellee  do  not  concede  that  it  is  necessary  for 
the  claim,  in  thia  case,  to  fihow  t^ffirmatiyely.  that  a  lawful 
assessment  waS;  in  the  fij^tinatance,  made,  they  do  beg  the 
question  .to.  aome  extent,  by.  saying,  that,  an  examination  of 
.the  evidenca  will  show,  .that  It  T^as  in.  foci;  made.  But  we 
can  not  look  .to  .the  .evidence.  .tQ  determine  the  sufficiency  of  a 
pleading,:  .and  the  claim  JOilcd  here  piust  be.  regarded  ^s 

.appellee's  pleading.  ..  .  : 

.  WeLaxB  not  advised  l>y  the.  clwni^  whether  the  .property  of 
. tha. estate. was  ^issested. in. the  ne^Jar  way,  or  whether  it 
was  assessed  at.all^.QT.  whether  this  is  a  proceeding  to  collect 
taxes. upon.. the  as^e^snient  of  property  omittqd  from  taxa- 
tioUy  and  which  .would  constitute  a  special  and  an  excep- 
ticmal  jassessment.    .Yagj^ly,  ypgler(Jfi8l),  78  Ind.  353. 
.In .the.  cas«eJlast  cifEtd,.VQgler^.a8  treasurer  of  Bartholomew 
-county,  brougJ^t.OTk  ^ictiQft  against . Vogel,  as  ^ardian,  and 
-his. .wards,  to. recover,. fpr.. unpaid  taxes.     The  complaint 
-Averred  that  on  a  fj^^ified  day  .$5,000  came  into  the  guard- 
Mian's,  hands,:  which.. .bel.Qnged   to  his.  wards;    that   said 
.guardian  and.warda.rewded  injiaid  county,  and. that  said 
money,  was. liable  to  taxation. for  the  years  .1872  to  1878, 
,  indiisive;.  that  iieither  the.  guaj:di wi  nor  the. wards  gave  in 
.said  .property  for  taxatiojn. during  said  twe,  and.that.no 
.taxes  were  assessed Qr  p^ld  thereon.;   that,  it  appearing  to 
^  th6  ptop^r  officers  that  saiid  property,  had  npt  been  assessed 
.for  taxation  during  siaid  time^  the.  "proper  authorities"  did, 
\  in  January^  1879,  assess  the  same  for  all  of  said  yearfj  i^  that 
.the  same  was  duly  placed.pu  the  tax  duplicate  of  said  CQU.nty 
.  &rcoUecti<)n>  and^tbe. same  was  di^ly  placed  in.the  hands  of 
the  treasurer  for  collection..   A  schedule,  of  the.  taxes  ^Heged 
to  have  been  assessed  against  said  money  for  each  of  the 
Vol.  34—43 
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said  years  is  embodied  in  the  complaint.  Jt  is  then  averred 
that  the  several  amounts  assessed  were  due  and  unpaid,  that 
said  wards  had  no  personal  property  that  could  be  seized 
to  satisfy  the  same,  and  that  the  gua'rdian  had  failed  and 
refused  to  pay  the  amount  assessed,  after  demand  upon  him 
so  to  do.  It  was  further  averred  that  appellee,  as  treasurer, 
had  a  lien  on  the  funds  in  the  hands  of  the  guardian  for  the 
payment  of  the  same,  and  asked  that  the  guardian  be  re- 
quired to  pay  said  taxes  out  of  any  money  in  his  hands.  In 
that  case  it  will  observed  that  a  succinct  statement  is  made 
of  the  manner  in  which  the  taxes  were  assessed;  that  the 
guardian  and  his  wards  were  residents  of  the  county,  and 
that  the  money  was  taxable  therein;  that  the  taxes  were 
assessed  thereon  by  "the  proper  authorities ;"  that  a  demand 
had  been  made  for  payment,  which  was  refused;  and  that 
there  was  no  personal  property  subject  to  seizure  to  satisfy 
the  same.  With  all  these  averments,  the  Supreme  Court 
held  that  the  complaint  did  not  state  any  cause  of  action. 

Under  §8587  Bums  1901,  Acts  1897,  p.  226,  where  an 
administrator  or  other  fiduciary  fails  to  pay  any  instalment 
of  taxes  when  due,  it  is  made  the  duty  of  the  county  treas- 
urer to  present  to  the  proper  court  a  brief  statement  in  writ- 
ing, setting  forth  the  fact  and  amount  of  such  delinquency, 
upon  which  the  court  shall  issue  an  order,  directed  to  such 
delinquent,  commanding  him  to  show  cause  why  such  taxes 
should  not  be  paid.  In  a  proceeding  under  that  statute, 
sufficient  facts  must  be  stated  to  show  a  valid  and  legal 
assessment,  and  the  sufficiency  of  the  statement  can  be  tested 
by  demurrer  or  by  an  assignment  of  error.  Lang  v.  Clapp 
(1885),  103  Ind.  17.  In  the  case  at  bar  there  is  only  the 
naked  statement  that  the  estate  is  indebted  to  the  city  of 
Vincennes  for  "taxes  on  personal  property  for  the  year 
1898."     Under  the  authorities,  no  cause  of  action  is  stated. 

The  judgment  should  be  reversed. 
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City  Bond  Company  v.  Wells  et  al. 

[No.  5,043.    Filed  March  8, 1905.] 

1.  Abatement.  —  Liens.  —  Street  Assessments,  —  Appeal  to  Circuit 
Court, — ^Where  one  or  more  landowners  appeal  from  a  street  assess- 
ment made  by  a  city  council,  the  whole  assessment  is  superseded,  and 
on  appeal,  the  landowners  who  did  not  join  in  such  appeal  may  plead 
in  abatement  of  an  action  to  foreclose  such  street  assessment  lien, 
that  such  appeal  has  not  been  determined,     p.  675. 

From  Hancock  Circuit  Court ;  E.  W.  Felt,  Judge. 

Action  by  the  City  Bond  Company  against  Samuel  R. 
Wells  and  wife.  From  a  decree  for  defendants,  plaintiff 
appeals.    Affirmed. 

8.  M.  BichcreeJc,  Mason  &  Jackson  and  Bowling  & 
Hough,  for  appellant. 

Ephraim  Marsh  and  W,  W.  CooJc,  for  appellees. 

RoBY,  J. — 1.  The  issues  and  facts  in  this  case  are  iden- 
tical with  those  considered  in  the  City  Bond  Co.  v.  Bruner 
(1905),  ante,  659,  with  the  exception  that  the  plea  in  abate- 
ment is  filed  by  landowners  who  did  not  appeal  from  the 
action  of  the  common  council  in  approving  the  report  of  the 
city  commissioners.  It  is  shown  in  the  plea  that  divers 
persons  did  appeal  from  such  action  to  the  circuit  court, 
according  to  the  provisions  of  section  five  of  the  act  of 
March  11,  1901  (Acts  1901,  p.  534,  §3623e  Bums  1901), 
stating  as  their  grievances  each  ground  specified  in  the  stat- 
ute. It  is  also  shown  that  such  appeals  are  pending  in  the 
circuit  court,  no  final  judgment  therein  having  been  ren- 
dered. If  it  should  be  decided  upon  the  trial  of  such  appeal 
"that  the  proceedings  for  such  improvement  are  invalid" 
there  will  manifestly  be  no  lien  for  any  amount  against 
any  of  the  persons  assessed  for  the  construction  of  the  pro- 
posed improvement.  If  it  shall  be  determined  that  the 
benefits  assessed  are  too  high  in  proportion  to  the  benefits 
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assessed  against  property  similarly  situated,  the  circuit 
court  is  expressly  given  power  not  only  to  reduce  the  assess- 
ment  .of  the  :party. appealing,  but  to  p[^difyv;ajid  ^qviajize  the 
entire  assessment. 

It  is  in  terms  provided  that  ^^All  persons  owning  property 
assessed  shall- taEe" notice  of  such  appeal  and" shklljbi^  hound 
hy  the  judgment  p|  the  court ^^. Acts  1901^  sttfinf.-^  Jhe 
effect^f  the  foregoing  provision  is  to  make  persoas  .owning 
property  assessed  for  the  constilictfon  of  the  improvement 
parties  to  the  appeal.  As  such  parties  they  are  not  only 
bound  by  a  judgment  adVetse  to  thein,- but- ^re- entitled  to 
the  benefij;  of  one  releasing  them  from  liability.  The  legis- 
lature  did  not  intend  that  they  should  "take. notice  of  the 
appeal"  only  in  order  that  the  assessment  should  be  firmly 
fastened  upon  them.  This  conclusion  is  compelled  by  the 
language  x)f  the  act,  and  accords  with  the  reasoning- of '-the 
Supreme  Court  in  a  case  where  a  similar  conclusion  Was 
reached,  the -facts  being  much  more  difficult  and-the-prepo- 
.sitiona  much  more  obscure  than  in  the  case  under  considera- 
tion. .  Mills  V.  Hardy  {ISOl),  128  Ind.'siL     *  ^    ^  "^  . 

Judgment  affirmed^  ^ 


^-       -^^M.    «.* 


INto.  6,198.    Filed -March  8,'-lS<»:f 


\  -V  •     *    ^    .V^         rf*   V^  w 


.  \.    '       -M        .  ^  .». 


1."  HusBAUD  AKD  WlFE.~trt/e'«  iSfepcra/e  j^a.fmn^^.— A"  wiFeV  sep- 
' -arate  earnings  for  services' to  persronsoth^rthtnttW  members  of 'the 
..family  belong  to  her  andjiot  to^Jier  hnshand...  ^p^67^L...  .1  -^     .  ... 

2.  SAME."-rif cw6er  of  Household, — Where  the  wife  performs,  secifioes 
for  a  third  party,  at  the  time  a  member  of  the  husband's. household, 

*    J5ii(Bh  service  being  performed  as  a  part  of  hCT'hduseh<jld^-ofk,^com- 

■  -  •  •  ■  > 

-  penisatlon  tor  such  service  belongs^  to  the Jiu^band^  ^  4)v^679..  -  -  .\... 
3-  Same. — Wife*8  Separate  Cotitract, — Earning$>-^-^VnieTe  a  huvbatid 
contracted  with  tfie  decedent  to  take  care  of  such  decedent  in  con- 
siderdtion  of  the  use  of  the  decedent's  house  free'of  rentrKut^'he'fius- 
band-a  wife  wa4  not  a  party  to^  such-eontpact*  afid -sh^afteFWapii 
orally  contracted  with  the  decedent  to  provide  boards  and  jt|L||e  .^ajre 
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'-of  tiie  '4ecedeii{,  s\xt^  «ofitfact  wlc^  tbe  'wife . m-  'eDLlopeeat>U,'  BQtwUh> 
standing  tlie  hufibaod.Jwd  6Q,cQPt|:act9^,     p^  670,  ,  ,     ,     -  • 

4.  TmAL.-r:r^^p€cial'lntiTrogatorics. — Harmless  fJrror. — Where  the  an- 
swers  to  the  interrogatories  to  the  jury  show  that  the  facts  alleged  in 

.~ftli»a3^a'ph'Tjf'aMWter  Tire  untrue,  the  error  iD^sastsiniBgit  deinnrrer 
•"  to,8ucluIiajHn:i;aph^'is  harmleSH^.  p.*(>81.    .-     *    r  ,,,^    ...  , 

5.  BLEADi^'G.-^Orc/   Contract,— \Y(ini  ai   Consideration, — Under   the 
'  Indiana  code  it  is  not  neceis&ary  to'  file  an  anj^wer  of  want  of  consid- 

.'SftCneflld?  a*nOoraT'cfotfff«i'<<irte  the  burden  isofi  plaintiff  to  plead  ftOd 
-r^pt^^  a.  IcOn^deVaUob.  "■  ^odex  tlte  statute •  cOncernixkg ' ,  decedents? 
'  e^i^ate;^  -ijo  answer^ need  be -pleaiied  /except  «  set-off  ot  counterclaim. 

'p;682.     •'   ^  " '   ' ''  •     •       "  ''•  ' 

£  ''^i^A£^--^n8tni€tion.^-^0ritr  Contrach.^^Wa'nt  of  Vonifiderafidn^^^ 
Bttriertj^^^'n  anvatTiohby  ji  married* •  woman  •for' service*^  performed 
"•-for  An  adininv^trator!s, decedent,  under  ,dn  ftral.poAtract^-the^burden 
of  proof  that  there,. was ^a  qopsjderatioi;  for.su^b  contrijct^was  upon 
the  piatntrff,  and  an  instruction  that'th'e  burden'  was  on  defendant  to 
'  fihd^  ft'' want* of  conajdcr'atf on 'waK' erroneous;  though  defendant^ had 
r.'j^lainled.H.wairt  of  coxuideiuition  spedaUy.  .  p..  683;  '    ' 

"'  iProih  Montgomery  Circiiit' Court  ;/e^^^^  Wesf,  Ju3ge.*' 


r^ 


/^•r  r  ^      /^, 


f  r^  rv^  r  ^*»  •- ^^  *  • /-i 'r         o»  r  /-^  r  p     *r    -« 


r**'        »^ , 


.-  Aoti(m>4»y  Lk»ie  ^..^wishar^  flnd-liusbaQd^aiastSchuj<^ 
1^  Oi '^ea'Bhdy,,  a^achninrstratorof  the.-e^tate-Gf  Volney.Q, 
Irwin,  deceased.  From  a  judgment  for  plaintiffs,  tbfead- 
lilit- a]ppefll&/-  'Reversed."-  '-.'.^  -  '      . .'    -...".      ...    - 

^.  C,  Snyder  and  /S.  C.  Kennedy,  for'appeUant. 
\A'  U',  TliQiiiQs  and  M.  1$.  i^o?ey;  for  appellees.  '    •  '     ' '" 


>  ^  •TNr  ••*  r^#»  ^1 


r-*  •»  ••'^^ 


''""Kagk,  J'.'-^^Tfeis  was  a  claim  against  tide  esfate  of-Vd- 
ney  Ql  irwin,  Tdercase'd^'Te'pi^esenlcd'.by  the^appdlaiit,  -fil^ 
by.  die  appellee  Lizzie  R. , Swisher,  for  board- furmafied  by 
lier  t<y  the  decedent  for  seventeen  wfeeks,  oominencing  April 
1;"^1:803,  and  conthuirhg -until  hi^xleath,^  July'37,.  1903> 
■fttid  iotcjiro  and 'attention;  described,  -bestowed  t)h'hiiri  by 
t^ 'during  the  same  period^-  ^Svhichserricfes,''  it  was  at 
reg0d;^vefe  Tendered  at  the  special  instancefindreqtiest  of 
^atd  decedent,  'for  whidi  he  promised  to  pay  h'er:  well' for 
her  trouble .  and  expense,'^  etc. ;  the' other  appellee,*  FTarft 
-&.  SwiHier^  being^  joined  as  aiiominal  plaintiff  with  "her 
iji*the'Buit,'a&  her  husband^  suid  as  evidence  of  his  acqui- 
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escence  in  her  claim,  and  of  relinquishment  of  any  claim  on 
his  part  for  the  services  and  expenditures. 

A  demurrer  to  the  first  paragraph  of  the  appellant's  an- 
swer having  been  sustained,  this  ruling  is  assigned  as  error. 
In  this  paragraph  it  was  alleged  that  the  decedent  and 
Frank  D.  Swieher,  April  1,  1903,  entered  into  a  written 
contract  as  follows:  "This  memorandum  of  agreement, 
made  and  entered  into  this  1st  day  of  April,  1903,  between 
Volney  Q.  Irwin  and  F.  D.  Swisher  witnesseth,  that  said 
Irwin  has  this  day  leased  to  said  Swisher  the  property 
where  the  said  Irwin  now  resides,  said  Irwin  reserving  to 
himself  the  two  rooms  now  used  and  occupied  by  him.  It 
is  agreed  that  said  Swisher  and  his  family  are  to  take  care 
of  said  rooms  and  are  to  care  for  said  Irwin  in  case  of  his 
sickness,  and  this  is  to  be  full  compensation  to  said  Irwin 
for  the  use  and  rent  of  said  property.  This  lease  is  to  be 
in  force  for  one  year  from  this  date,  or  until  the  government 
shall  take  possession  of  said  property,  if  proceedings  to  con- 
demn said  property  are  effectual.  F.  D.  Swisher,  V.  Q. 
Irwin." 

It  was  alleged  that  the  claimant  was  the  wife  of  said 
Frank  D.  Swisher,  and  one  of  his  family,  at  the  time  of  the 
making  of  this  contract,  and  she  had  so  continued  to  be; 
that,  pursuant  to  said  contract,  Swisher  and  his  wife,  with 
the  rest  of  their  family,  moved  into  the  house  of  Irwin 
about  the  1st  day  of  x\pril,  1903,  and  they  continued  to  re- 
side therein  under  said  contract,  paying  no  rent  therefor, 
except  the  care  and  attention  they  gave  to  Irwin  and  his 
rooms,  and  that  Swisher  and  his  wife  and  family  still  were, 
and  had  been,  occupying  the  house  ever  since  they  took  pos- 
session thereof  under  and  pursuant  to  said  contract,  which 
was  the  only  contract  between  the  decedent  and  Frank  D. 
Swisher;  that,  at  the  time  said  contract  was  entered  into, 
the  claimant  knew  of  the  same,  and  made  no  objection  to  it, 
and  ever  since  the  execution  of  said  contract  she  had  contin- 
ued to  live  with  her  said  husband  in  said  property,  knowing 
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that  he  was  to  pay  no  rent  for  the  same,  except  in  caring  for 
the  decedent  and  his  said  rooms. 

1.  In  this  State  all  legal  disabilities  of  married  women 
to  make  contracts  are  abolished,  except  in  certain  instances, 
not  here  involved  (§6960  Burns  1901,  §5115  R.  S.  1881)  ; 
and  a  married  woman  may  carry  on  any  trade  or  business 
and  perform  any  labor  or  service  on  her  sole  and  separate 
account,  and  the  earnings  and  profits  of  any  married  wo- 
man, accruing  from  her  trade,  business,  services  or  labor, 
other  than  labor  for  her  husband  or  family,  are  her  sepa- 
rate property  (§6975  Burns  1901,  §5130  R.  S.  1881). 
While- the  statute  does  not  relieve  a  married  woman  from 
the  duty  of  personal  service  for  her  husband  and  family, 
it  vests  in  her  the  ownership  of  earnings  which  accrue  from 
her  services  for  others.  Arnold  v.  Rifner  (1896),  16  Ind.' 
App.  422. 

2.  Services  rendered  by  a  married  woman,  by  reason  of 
her  marital  relation,  in  assisting  her  husband  to  carry  on 
his  business,  voluntarily  and  without  any  contract  or  expec- 
tation of  payment  therefor,  are  services  belonging  to  her 
husband,  for  the  loss  of  which,  through  the  wrongful  act  of 
a  third  person,  the  husband  may  recover  from  the  wrong- 
doer. Citizens  St.  R.  Co.  v.  Twiname  (1880),  121  Ind. 
375,  7  L.  R.  A.  352.  Where  services  of  a  married  woman 
for  one  not  a  member  of  her  family,  but  for  the  time  being 
a  member  of  the  household  of  her  husband,  were  rendered, 
not  upon  her  own  separate  account,  but  as  a  part  of  her 
household  work  in  the  family  of  herself  and  her  husband, 
it  was  held  that  they  were  properly  included  in  a  demand  of 
the  husband  for  compensation.  Board,  etc.,  v.  Brown 
(1892),  4  Ind.  App.  288;  Hensley  v.  Tuttle  (1897),  17 
Ind.  App.  253. 

3.  WTiile  the  statement  of  claim  showed  that  the  claim- 
ant rendered  services  to  the  decedent  at  his  special  instance 
and  request,  for  which  he  promised  to  pay  her  well,  the 
paragraph  of  ansjver  in  question,  to  recapitulate,  set  up  the 
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making'  of  a  written  cbntract  betWecni"  this'  de<^6<i6fit'  anS 
claimant's  husband  alone,  whereby  the  de<Jfede6t  teased' k 
portion  of .  a  houfee  to  the  claiiiiant*^  hlisfc^^nai  It  being 
agreed  by  the  parties  to  fhe  c'dntract  that,  a^  Mmf)^ktftl(m" 
for  rent,  the  claimant's  husband  aiid  liis"'fatfitIy^"8houid 
take  care  of  the  roam's  reserved  by  fh^  decedent  f^f  tfimaelf; 
and 'should  care  for  the  d^cedfenl'iii  cftse'.isf  htS  Vickness. 
It  was  further  shown  that  the  lessefe'afidhi^'faitfily/iffctedi 
ing  his  wife,  moved  intd'the  house  and' dteiipie'd'i^^^ 
and  pursuant  to  the  lea&e,  paying "lio  rent'^ic^jept' the'Care 
and  attention  they  gave  to  the'dececfciit  and  hiB'fOoiaiS'; 
also  that  the  claimant  kti'ew  of  the  cotitraCt  between  her 
husband  and  the  decedent,  and  did  liot  6b'j<Bct  to  it,  wd*  that 
she  lived  with  her  liusb'and  in  the'h6use,'1ai6'Win*&  that'he 
was  to  pay  no  rent,  except  in  caring  f d'r  the '  de<^deiit  and 
his  rooms.  All  this  is  not  incompatible  with  the- averment 
that  the  claimant's  fervices  wereVreA<ieredr''tindfeV'&' ^ontr^^ 
between  herself  aiid'the  decedehtl'  -They  "Were  'servicei 
not  in  the  nature  of  labor  for  her"hu6i)£iiid'(](r^fsiilii}y,'inf  thai 
they  were  rendered  for  a  stranger,' %ho  did  HQt  fesidewith 
or  constitute  a  part  of  the  householc!  6f  hei^liuSbknS.  '  It  is 
not  made  to  appear  that  she  consented  or  jagp6fed"€?ther  with 
her  husband  or  with  the  decedent  to  render  aisy  semce'ior 
the  latter  under  or  pursuant  to  tke- written  •contract,'' or 
that  her  services  were  rendered  under  of'ptfirtruailt  t&  that 
contract,  or  byway  of  assistihg  her  husband  ill  the  per»- 
formance  of  his  obligation  under  tliat  cdhtrfe6t: 

If  it  be  agreed  that  such  services  ais  she  performed  were 
contemplated  by  the  parties  to  that  coiitract  as  being  'eiti- 
braced  by  its  terms,  yet,  she  being  hot  &  party  tO' the' writ- 
ten'contract,  and  being  by  the  statute  Wtitled  to  h^f  earn- 
ings accruing  from  her  services  oj  labor,  ottei*  than  labor 
for  her  husband  or  family,  and  being  ndt  tinder  disability 
t9  makecontracts'  for  Ji  S6mce3  or  kW/ariird  ai 
enf6rceable  oral  agreement  might  afterWard  be  entered  into 
by  and  betweai  her  and  the  d6^ed^lit"fot  lie"  pefformamce 
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of  the  tfervices  in  .question,  for>  compensation  to  be  paid' her 
by"'  the"dece<tent;"  The  claimant's  husband,  as-  s'tich,  wa» 
u6der'oWigation  -to^  support  het -and  t6  provideher  a-  place 
of  reftidence^-ahdsHe  wa^tinder  m^ritai  obligafion  to  render 
her  personal  service  in  thelKmsehold  j  biit-ehe  was  not  tmd^ 
obligation,  as  .a  wife,  'and  -  without  hei*  "consent, -to  pay  "oi* 
help  to  pay , the?  reaf  by  "SQi^yi^e^  birtsi'deoftbe  hou^ehold^ 
aridfoT'  a-  stranger,  inerelybecaiiSe- her  husband  had.  in- 
el\!id6d'the>n  -as^  part -xjonsideration  of  .'such  an  etxefcutory 
aontracVtboughfor-her 'voluntary 'service^ by  Avay^of* assist-' 
ing'her' husband  "O^'f^miiy- to  ptLy-rent  for  the  family  resi- 

d^tice:  she*  could  tiQt  recover  from  ^ycJne.'  

---4,.'  'She  hdvipg^ performed  the  services^  it  ^yas.  a.'questidil 
of -faet  whether  rfife  contributed  them  as -services  for*  her 
husbwid  or  f,amily,''or  j>erferined  them-  pursuant  -  to  -  an 
9gree)a(ien4;  b^tweoa-herself  and  the  stranger  for  whom  they 
'^re- -rendered."  '  It- Was  'specially 'found  by  the  jury,'  ia 
aris\yei?"tb'  interrogatories,  amongst  othet  things,  that  the 
cl&imdnt-4id  not  efitfer  into  the  "contract  signed  by -her 
hil^and'  and'  .the  dfecedetit*;  that  she-  did  not  entei*  inte 
posSesriolL  of- the  JWoperty  in  qu^tio'n'ili  pursuatied  of'^hat 
oo»ttaot;  that  sh^  occupied  the  propeifty-  a&  wife/  tod -not 
tlftder  andby-virtiiie' of  that  oontra'ct ;  and' that  it  w'as'liot 
»  fact- that  she  had  knowledge  of  th^T  terms^  of  that  <ioiltrae^ 
atthe-time  it  ^as  entered  into,  a^ld  ever  sin(?e*  *  So "^ far  as 
any  ftUejgations- of  the- "first  paragraph  of  alisWeif  contrary 
to' the^e 'special 'findings  might  be  rega,rd'ed  as  adding  any 
strwigth -to  the  answer,  there  Could  be  noavailable  erroi*  in 
giving' them"  no,'influence  in  rulingupon  the  sufficiency  of 
the  answer;  itthus  affirmatively  appearing  that -strch/alfega- 
tiotts' were  involved  in  the  trial,  and'  found  to"  l^e  not  truoj 
•  "It  has- "been*  assigned  here  that  Ae- court  erred  in  over^ 
ruling' the  motion  of  the  appellant  for*  judgment  in  his 
favor  on  the  answers,  of*  the  jury  to  the  interrogatories  sub^ 
mitted  to  them. .,  We  have  taken  occasion,  for  other  pur- 
poses,  to  examine  these,  special  findings,  and  we  would  be 
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unable  to  sustain  this  assignment;  but,  aa  the  learned 
counsel  for  the  appellant,  possibly  not  placing  much  de- 
pendence on  this  assignment,  have  not  complied  with  rule 
twenty-two  of  this  court,  by  making  in  their  brief  a  concise 
statement  of  so  much  of  the  record  as  would  fully  present 
this  matter,  we  will  not  discuss  the  subject  See  Perry, 
etc.,  Stone  Co.  v.  Wilson  (1901),  160  Ind.  435. 

6.  It  is  claimed  by  the  appellant  that  the  court  erred  in 
two  of  its  instructions  to  the  jury,  as  to  one  of  which  he 
has  failed  to  set  out  in  his  brief  the  instruction,  or  a  suc- 
cinct statement  thereof,  referring  to  the  pages  and  lines  of 
the  transcript.  Cleveland,  etc.,  R.  Co.  v.  Stewart  (1903), 
161  Ind.  242.  In  its  second  instruction,  the  court,  re- 
ferring to  the  answer  of  no.  consideration  and  the  answer 
of  payment,  instructed  the  jury,  in  substance,  that  the  bur- 
den as  to  each  of  these  paragraphs  was  upon  the  appellant, 
and  that,  before  he  could  defeat  the  plaintiff  on  account  of 
the  matters  set  forth  in  these  answers,  respectively,  he 
would  have  to  prove  all  the  material  allegations  therein 
contained  by  a  preponderance  of  the  evidence,  but  that  if  he 
should  fail  to  establish  that  all  the  claims  sued  on  had 
been  paid,  but  should  show  that  a  part  of  the  claim  had  been 
paid,  he  would  be  entitled  to  credit  of  whatever  he  should 
establish  had  been  paid.  Counsel  for  the  appellant  say,  by 
way  of  objection  to  this  instruction,  that  it  is  not  true  that 
he  (the  defendant)  would  be  required  to  prove  these  an- 
swers; that  proof  of  them  by  evidence  furnished  by  the 
claimant  (the  plaintiff)  would  be  as  effective  as  proof  pro- 
duced by  the  appellant;  citing  McDougal  v.  State  (1882), 
88  Ind.  24;  Collier  v.  Collier  (1898),  150  Ind.  276;  Inr 
dianapolis  St.  R.  Co.  v.  Taylor  (1902),  158  Ind.  274;  Pitts- 
burgh, etc.,  R.  Co.  V.  Lightheiser  (1904),  163  Ind.  247; 
Pittsburgh,  etc.,  R.  Co.  v.  Collins  (1904),  163  Ind.  569. 
We  can  not  say  with  desirable  certainty  that  the  jury  might 
not  understand  from  the  form  of  this  instruction  that  the  de- 
fenses therein  mentioned  could  be  maintained  only  by  evi- 
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dence  produced  by  the  appellant,  excluding  from  considera- 
tion legitimate  inferences  from  evidence  produced  by  the 
claimant  herself.  It  is  stated  by  counsel  for  the  appellant 
that  the  decedent  never  paid  anything  to  the  claimant  per- 
sonally. So  far,  therefore,  as  the  part  of  the  instruction 
relating  to  the  answer  of  payment  is  concerned,  it  is  mani- 
fest that  it  can  not  be  regarded  as  having  worked  any  ma- 
terial harm  to  the  appellant ;  the  answer  of  payment  being 
one  of  confession  and  avoidance  of  the  cause  of  action  de- 
clared on  in  the  statement  of  claim,  which  related  solely  to 
a  contract  between  the  claimant  and^the  decedent. 

Among  the  paragraphs  of  answer  there  was  a  gen- 
eral denial.  It  is  not  necessary  in  an  action  under  the 
code  to  plead  a  want  of  consideration  for  an  oral  promise, 
after  pleading  a  general  denial,  under  which  the  plaintiff 
has  the  burden  of  showing  a  consideration  for  the  promise. 
Bush  V.  Brovm  (1875),  49  Ind.  573,  19  Am.  Eep.  695. 
Under  the  statute  concerning  the  settlement  of  decedents' 
estates  (§2479  Bums  1901,  §2324  E.  S.  1881)  it  was  not 
necessary,  though  permissible,  for  the  appellant  to  plead 
any  matter  by  way  of  answer,  except  a  set-off  or  counter- 
claim. 

6.  It  was  necessary  to  the  claimant's  recovery  that  the 
consideration  alleged  in  the  statement  of  claim  be  proved 
as  alleged.  Want  of  consideration  was  pleaded,  and  the 
court  directed  the  attention  of  the  jury  to  that  defense. 

Though  the  husband  was  bound  by  his  separate  contract, 
and  liable  for  nonperformance  thereof  on  his  part,  the  claim- 
ant, not  a  party  thereto,  was  not  bound  thereby  to  render 
such  services  as  were  contemplated  therein,  and  the  alleged 
promise  of  the  decedent  sued  on,  if  the  contract  were  proved 
as  alleged,  would  not  be  based  on  a  consideration  consisting 
of  the  promise  of  the  husband,  and  the  alleged  contract  of 
the  decedent  with  the  claimant  herself  would  not  be  nudum 
pactum.  If  the  claimant's  services  were,  with  her  assent, 
rendered  by  way  of  performance  of  her  husband's  contract, 
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hei*  sei^ces  ivtyuld  extiiigttish  bei*  hufeb  liabilityr  "The^ 
defence  of  'vC^ant  of  ctosidferatibii  WOUM 'te"  stikUtined/if  it" 
w^^'Ubt  p^ov^  by  a'pffeponSerancfe'  of  the' Wideioetfiar 
tfie  cklinant  rtodered  her  l^fetvices'  tindw  and  ^fmlfsaaht  to' 
the  separate  figreetneht* alleged  bGtweetf  hei^etf  aid  (fte^di^" 
cedent;  andd'f,  upon  the' whol€f'6Vtde«i(5fepMduefedl>yndlA^ 
parties,  the  jury  should  conclude 'that  she' Vdimtariiyrifil^ 
dered  her  services  by  way  0/  performiiig  M>ot  f6Y'h^r'hixs-' 
band  and  the  family,  there  cbuTd  be  Wtftttiddetmidft'^fot  fl»' 
alleged  promise  of  the  de^jedeiit  iti  ^tiit:  It  Ti^uldhaWfeeen" 
proper  for  thfe  ]tiry,  in  passing  upoii  the  (JtleStidn  dSto'th^ 
consideration  of  the  contract  in  stdt,  to  cofiSid^r  all'tti^'^vi- 
dence  pert  into  t  to  such  matter,  having  due  regfifrd"t6  tb^ 
burden  upon  the  claimant.  '  '  '         "^ ^  ' '^  ^'  ''-^^ 

The  action  was  one  in  which  it  wa^  ilecte^tfty'  to  laKoW  iii^ 
the  complaint" the  cbnsiderati6h  of  the  prordiSifii  6f  th^'defefe^ 
dent  •  The  answer  of  want  of  considerati6n  "was -not"  afr 
answer  of  confession  of  the  cause  of  fltfetioii  mo^^  ftf  tJie 
complaint,  and  avoidance  thereof  by  new  matter.  It  ^te  'tf 
denial,  in  general  termsj  of  an  essential  part' of* thfe'ctfti^ 
plaint,  which  denial,  as  above  stated,  v^li''iii«du"3fed''ift  tte 
answer  of  general  denial  pleaded.  The  burden  of  'pf6bt 
was  upon  .the  claimant  as  to  the  existence  of  th^'considera- 
tion,*as  well  as  to  that  of  all  other  material  ffictS'alleg^ 
in  the  complaint,  and  it  did  riot  shift  td  theappellafiL  TH^ 
evidence  being  all  in,' the  court,' in  submitting  t&  the  ju^ 
the  determination  of  the  question  as  to  the  confiiderktion 
of  the  contract  in  suit,  might  properly  have  iiiio^hik<l  the 
Jury  that  the  burden  of  establishing  th6  cdnsid^fafeidtf 
alleged,  by  a  preponderance  of  the  evidence,  waS  ui)6n  the' 
claimant.  It  was  error  to  instruct  that  thia  burden' as  to'A^ 
defense  of  want  of  consideration  was  up6n  thfe  appellailt 

Judgment  reversed,  and  cause  remanded  for  a  neWtrialJ' 
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Demarest,  Treasurer,  ex  al.  v.  Holdeman  et  ai. 

[No.  5,050.     Filed  March  8,  1905.] 

X  '  4f3eiMil«.AND  Ebbor. — Improper  Pfirties  Appellani.-^^Eg^ct.— Where 
persons  are  indirectly  interested  in  the  result  of  a  suit,  but  they  are 
riot  parties  to  the  judgment,  tliey  are  not  proper  appellants,  and  such 

— appeah  as- to  them -should  be  dismissed,  but  such  dismissal  doeis  not 
...a!ffect parties  appellant  who  are  parties  to  the  judgment  below,  p,  0^2. 

.  2*  Banks  ajto  Banking. — Cashier. — Powers, — Receiving  Funds  Aioay 
from  Bank, — ^A  cashier  has  no  power  to  bind  his  bank  by  receiving 

"  'deposits  utvai^  from  the  bank.'  Such  customer  takes  the  risk  that  such 

^  V  -cashier  Jvvill  .properly  deliver  such  money  to  the  bank. to  the.ceedit  of 
'such  customer's  account,    p.  693. 

.3.  Evidence. — Official  Acts,  —  PFesumption.-^  Where  the  evidence 
shows*  that *a  county  treasurer  fumed  over  the  money  in  his  office' to 

•  -his  ^uceessoF,  but  that  there  was  no  way  by  which  it  could  be  posi- 

tively ascertaii^ed  Ivbethejc  there  \y.as.  included,  therein  the  mp^ey  due 
,    a  school  city,  but  it  was  further  shown  that  such  treasurer's  disburse- 
'     ment  record  showed  such,  school  money  had  beeii  paid  and  the  war- 
rants therefor  had  been  canceled  and  returned  to  the  auditor's  office 
..    and.  XT^edit.giveii  for  such  payment,  the  court  may  prioperiy. conclude 
.    .  that  such  money  has  passed  out  of  the  county  treasury,     p.  697. 
4.    Counties. —  Compromise, —  Treasurer,—  School  City. —  LiaHlity,-^ 
'  ''Where  the  l>oard  of  c6friinfssionerS  settle  with  the  bondsmen  of  "a 
-V  V  ectunty-treasiirerf  and  in  sueh  settlement  they  incltide- money  due  to  a 

•  school  city,  and  turn  the  same  into  the  general  funds  of  the  county, 
the  school  city  may  compel  the  county  to  repay  such  money  to  it. 
•p.  698. 

;FxQm  Lagrange  Qircuit  Court ;  Joseph  D.  Ferrall,  Judge. 

"\  Action -by  Melvin  tJ.DeiuaTest,;  astreasurer  of  the  school 
citjr  of  Elkhart,  against'WilliamH.  Holdeman  and  others. 
Prbtrrthe  decree  rendeTed,  plaintiff  and  others  appeal.    Re- 

'  vemd.  -■  -      ■■  - 

John  M.  Van  Fleet j  Vernon  WS  Van  Fleet,  Edmund  tt. 
KerBtetter,  James  S,  Dodge  and  James  8,  Dodge,  Jr.,  for 
appellants. . 

Miller,  DraJce  &  Hubbell^  Lou  W,  Vail,  Elias  D.  Salsbury 
^    f^nd  Perry  L.  ritmer,  for  appellees. 
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Robinson,  P.  J. — This  is  an  action  by  appellant  Demar- 
est,  as  treasurer  of  the  school  city  of  Elkhart,  against  ap- 
pellees, Holdeman,  a  former  treasurer  of  Elkhart  county, 
Xeidig,  Miller,  Vail,  Platter  and  Lowry,  sureties  on  Holde- 
man's  bond,  Berkey,  as  auditor,  and  Wood,  as  treasurer,  of 
Elkhart  county,  the  board  of  commissioners  of  the  county  of 
Ellvhart,  and  the  Elkhart  National  Bank.  Appellant  seeks 
to  recover  $5,900,  and  to  s6t  aside  the  cancelation  of  certain 
warrants  issued  by  the  county  auditor  payable  to  one  Finn, 
appellant's  predecessor  in  office.  Upon  a  former  appeal  the 
complaint  was  held  sufficient  as  against  the  several  de- 
murrers of  the  appellees.  Demarest  v.  Holdeman  (1901), 
157  Ind.  467.  Upon  issues  formed  the  court  made  a  special 
finding  of  facts  with  conclusions  of  law  thereon.  Appellant 
Demarest  claims  the  court  erred  in  each  conclusion  of  law 
and  in  overruling  his  motion  for  a  new  trial. 

The  facts  found  are  substantially  as  follows:  In  May, 
1897,  the  county  auditor  made  a  distribution  of  moneys  to 
the  school  city  of  Elkhart^  amounting  to  $15,194.67,  and  on 
June  2,  1897,  made  out  three  orders  on  the  county  treasurer 
for  $7,293.75,  $7,583.22,  and  $317.70,  payable  to  Edward 
Finn  or  bearer.  Finn,  who  was  the  treasurer  of  the  school 
city,  "made  an  arrangement  with  Edmimd  R.  Kerstetter, 
cashier  of  the  Elkhart  National  Bank,  in  said  bank,"  that 
he  should  receive  from  the  county  treasurer,  and  receipt  to 
him  therefor,  all  moneys  coming  from  him  to  the  school  city, 
"and  to  deposit  said  money  in  said  bank  and  pay  it  out  on 
the  order  of  the  school  city,"  and  Finn,  at  the  time,  left  his 
school  city  books  with  Kerstetter  in  the  bank,  which  books 
Kerstetter  was  to  keep.  Afterward,  on  Jime  2,  1897,' ap- 
pellee Holdeman,  then  county  treasurer,  instructed  his  dep- 
uty, Charles  Kolb,  to  get  the  three  orders,  which  he  did, 
giving  to  the  auditor  receipts  therefor,  signed  "Ed.  Finn, 
by  William  H.  Holdeman."  Kerstetter  authorized  Holde- 
man to  receipt  for  the  orders  in  the  name  of  Finn,  and  to 
send  the  money  to  Kerstetter.    Prior  to  the  time  the  above 
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apportionment  was  made,  Holdeman,  on  April  22,  1897, 
had  advanced  to  the  school  city  $3,000,  and  on  May  10, 
1897,  advanced  to  the  school  city  the  further  sum  of  $3,000, 
both  of  which  advancements  were  to  be  applied  on  the  appor- 
tionment when  made;  and  after  Holdeman  got  possession 
of  the  orders  *Tie  paid  upon  them  to  said.Kerstetter,  for  said 
school  city,  the  sum  of  $6,294.67,  and  no  more.7  Before 
this  sum  was  paid  over  to  the  school  city  by  the  bank,  Holde- 
man, claiming  he  had  overpaid  $3,000  upon  the  apportion- 
ment, ordered  the  bank  to  retain  that  sum,  which  the  bank 
did,  and  afterwards,  on  August  13,  1897,  upon  Holdeman's 
order,  paid  that  sum  to  the  school  city  to  apply  upon,  and 
which  was  applied  upon,  the  July  apportionment  of  $5,- 
308.03,  which  had  been  made  in  favor  of  the  school  city. 

It  is  further  found  that  in  May,  1897,  Holdeman  paid  to 
Kerstetter  $2,900,  in  the  treasurer's  office,  as  an  advance- 
ment to  the  school  city,  Holdeman,  at  the  time,  taking  Ker- 
stetter's  receipt  signed  "Ed  Finn,  per  Kerstetter;"  that 
Kerstetter  received  this  $2,900  for  Finn  as  school  city  treas- 
urer under  the  above-mentioned  arrangement;  that  Ker- 
stetter never  paid  any  part  of  the  $2,900  into  the  bank,  nor 
to  the  treasurer  of  the  school  city,  but  still  retains  the  same ; 
that  he  was  cashier  of  the  bank  from  January  1,  1897,  to 
January  1,  1899 ;  that  the  $3,000  which  Holdeman  claimed 
he  had  paid  Kerstetter  sometime  prior  to  the  June  appor- 
tionment was  not  among  the  moneys  turned  over  by  Holde- 
man to  his  successor  in  office  and  that  Holdeman  converted 
the  same  to  his  own  use ;  that  no  part  of  the  June  apportion- 
ment of  $15,194.67  was  ever  paid  directly  by  Holdeman  to 
the  school  city  or  its  treasurer,  but  all  payments  that  he  did 
make  upon  this  apportionment  were  paid  to  Kerstetter,  and 
Holdeman  paid  to  Kerstetter  upon  this  apportionment  $12,- 
194.67,  and  no  more,  all  of  which,  except  $2,900,  Kerstetter 
paid  into  the  bank;  that  the  bank  paid  over  to  the  school 
city,  of  the  moneys  it  so  received  from  Kerstetter  to  apply 
upon  the  June  apportionment,  the  sum  of  $9,294.67,  and 
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no  more :  that  the  school  city  has  never  received  $5:9.00  of 
the  June  apportioijna^ent,  which  sum,  with  interest;  is  due 
^nd  ,tmp§id;  that  after  Holdeman  got  j)ossession  of  the 
x)rders  above  mentioned,  he  wrote  across  the  face  of  each, 
"J^aid  June  3,  1897,  William  H.  Holdeman,  treasurer  of 
Elkhart  cpiinty;'\he  then  gave  them  to  the  county  auditor, 
who  .filed  them  away  amo^g  the  paid  and  canceled  orders^ 
where  they  had  since  remained:  that  on  October  4,  1898, 
-Cyrus. Seiler,  Finn's^  successor  in  office,  demanded  of  Delos 
Nv.Weaver,Holdeman's  successor,  the  $5,900,  and  brought 
an  action  of  mandamus;  that  appellee  Wood,. Weaver's  sue- 
cesser,  answered  that  he  found  the  orders  canceled  and  filed 
away. with  the  paid  and  canceled  orders  in  the  auditor's 
office;; that  Jiis  predecessor  claimed  they  were  paid;  Jhat  he 
had.  iio., personal,  knowledge  of  ;the  matter,  .and  could  not 
palely  pay  gny  mon(?y  upon  them  until  it  .firjgt  should  be  de- 
teft3[iined  by  some  competent  tribunal  thajt  something  was 
unpaid  upon  them  j  that  the  Supreme  Court  l^eld  this  answer 
a  bar  to  the  actioji ;  and  that,  as  the  answer  was  true  in  fact, 
th$  relator  <iismissed  his  action  June  18,  1900.  .  .   . 

In  June,  1900,  appellant,  as  Seller's  successor,  demanded 
of., appellee  Berkey,  county  auditor,  that  he  sue  Holdeman 
on  his  bond  for  the  $5,900;  that  Holdeman  failed  to  turn 
over  to  Weaver,  his  successor,  all  monevs  he  held  as  such 
-treasurer,  ^nd  on  May.  19^  1898,  piirauant  to  an  order  made 
by..th$  appellee  board  of  commissioners  on  the  day  previous, 
haying  th^  report,  of  .an  expert,,  an  faction  was  brqi^ht 
against  Holdeman  and  the  sureties  on  his  bonds,  the  com- 
plaint  alleging  that  from  the  9th  day  of  «Tanuary,  1897,  to 
tfee  19th  day  of  October,  1897,  Holdeman. was  county  treas- 
urer: that  durinff  that  time  he  collected  and  received  taxes 
and  other. moneys  due  Elkhart  county  in  the  eum  of  $25;- 
000,  for  the  use  of  the  ffeneral  revenue,  of  the  county ;  that 
on  the  19th  day  of  October,  1897,  Holdeman  was  removed 
from  office,  and  had  in  no  way  legally,  accounted  for  this 
amotpat.or  any  part  thereof,  and  had  wholly  converted  the 
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same  to  his  own  use ;  that  afterwards,  on  November  1,  1898, 
the  parties  to  that  action,  with  the  approval  of  the  board, 
compromised  and  settled  the  same;  that  this  settlement, 
which  was  approved  by  the  board,  and  entered  of  record, 
states  that  the  balance  of  the  shortage  due  the  county  of  Elk- 
hart, adding  interest  and  penalty  necessary  to  pay  court 
costs  and  attorney  fees,  was  $14,000,  "which  said  amount 
is  this  day  agreed  upon  between"  the  board  of  commission- 
ers, the  prosecuting  attorney  and  the  bondsmen,  and, 
"whereas  all  of  the  facts  and  reports  are  duly  examined" 
by  the  parties,  "the  sum  of  $14,000  agreed  upon  is  a  full 
and  complete  settlement  of  all  demands  of  the  county  of 
Elkhart,  of  the  State  of  Indiana,  by  reason  of  said  shortage 
under  the  various  official  bonds  of  the  said  William  H. 
Holdeman ;"  that  it  was  ordered  by  the  board  that  the  sum 
of  $14,000  to  be  paid  by  the  bondsmen  to  the  then  coimty 
treasurer  in  full  of  all  demands  of  the  county  against  the 
bondsmen  and  in  full  satisfaction  of  the  shortage  of  Holde- 
man and  "said  sum  of  $14,000  is  now  paid  to  said  Weaver ;" 
that  it  was  further  ordered  that  an  order  be  drawn  in  favor 
of  the  prosecuting  attorney  in  the  sum  of  $400  in  full  pay- 
ment of  all  court  costs  and  attorneys'  fees;  that  the  $14,000 
was  then  and  there  paid  by  the  sureties  of  Holdeman  into 
the  county  treasury,  and  afterward,  on  the  14th  day  of 
December,  1898,  the  action  was  dismissed;  that  in  the 
spring  of  1897,  Holdeman,  as  treasurer,  had  borrowed 
$7,500  from  the  Elkhart  National  Bank  for  and  on  behalf 
of  Elkhart  county,  and  it  was  the  claim  of  the  bank,  at  the 
time  this  suit  was  commenced,  that  Holdeman  had  used  the 
$5,900  in  paying  this  loan ;  that  the  board  of  commissioners 
have  always  denied  that  the  money  was  thus  used ;  that  the 
court  finds  the  fact  to  be  that  neither  the  $5,900  nor  any 
part  thereof,  was  thus  appropriated  to  the  use  of  the  county ; 
that  the  expert  who  examined  Holdeman's  accounts  did  not 
include  any  shortage  upon  these  three  orders,  but  the  prose- 
VoL.  34 — 44 
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cuting  attorney,  the  county  auditor,  and  all  the  appellees  in 
this  action  knew  of  the  claim  of  the  school  city  that  it  was 
short  $5,900  on  these  orders  long  before  the  action  was 
commenced  against  the  bondsmen;  that  appellant,  at  the 
time  he  commenced  this  action,  was  unable  to  locate  the 
$5,900,  and  it  was  uncertain  whether  or  not  that  amount 
was  among  the  moneys  which  Holdeman  had  turned  over  to 
Weaver ;  that  Weaver  had  no  information  from  which  he 
could  determine  whether  the  $5,900  was  among  the  moneys 
turned  over  to  him  by  Holdeman,  nor  had  Weaver  any  in- 
formation as  to  what  particular  fund  or  fimds  the  moneys 
received  from  Holdeman  belonged ;  that  Weaver  placed  all 
the  money  so  received  into  the  general  funds  of  the  county ; 
that  Holdeman,  at  the  time  he  canceled  these  school  city 
orders,  made  an  entry  in  the  disbursement  record  in  his 
office  showing  that  the  orders  had  been  paid  in  full  to  Finn, 
then  school  treasurer;  that  there  is  noTeceipt  for  the  $2,900 
nor  for  the  $3,000,  being  the  two  payments  which  Holdeman 
claims  he  made  to  Kerstetter  in  payment  of  the  $5,900,  in 
the  possession  of  any  person,  so  far  as  can  be  discovered, 
except  the  canceled  orders.  Holdeman's  bond  as  treasurer 
was  in  force  at  the  time  the  $5,900  in  controversy  was  re- 
ceived by  him  as  treasurer,  and  was  also  in  full  force  at  the 
time  he  ceased  to  be  county  treasurer. 

It  is  further  found  that  on  the  7th  day  of  March,  1898, 
Knopf,  school  city  treasurer,  sued  the  county  auditor,  setting 
out  the  same  transaction  described  in  this  complaint,  asking 
a  writ  of  mandamus  requiring  the  county  auditor  to  draw 
his  warrant  in  favor  of  the  school  city  for  this  $5,900 ;  that 
subsequently  on  May  19,  1898,  a  suit  was  brought  by  the 
State,  on  the  relation  of  the  county  auditor,  against  Holde- 
man and  the  sureties  to  recover  $25,000,  which  it  was  al- 
leged Holdeman  had  failed  to  pay  over  to  his  successor, 
being  the  same  action  hereinbefore  referred  to;  that  on 
October  4,  1898,  the  suit  brought  by  the  school  city  treas- 
urer in  March  having  failed,  Cyrus  Seiler,  as  school  city 
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treasurer,  sued,  asking  a  writ  of  mandamus  to  compel  the 
county  treasurer  to  pay  the  school  city  this  $5,900 ;  that  in 
November,  1898,  while  these  actions  were  pending,  the 
board  of  commissioners,  the  county  auditor,  and  the  sureties 
on  Holdeman's  bonds,  disputed  as  to  the  amount  of  Holde- 
man's  defalcation,  and  as  to  their  liability  on  certain  mat- 
ters claimed  by  the  board,  "apd  the  claim  sued  on  in  this 
action  was  then  and  there  discussed  as  a  part  of  said  short- 
age of  said  Holdeman;"  that  the  bondsmen  entered  into 
negotiations  with  the  board  and  county  auditor  to  settle  all 
matters  of  default  of  Holdeman  while  county  treasurer,  and 
then  offered  to  pay  to  Elkhart  county  $14,000  in  full  settle- 
ment and  compromise  of  all  defalcations  and  shortages  of 
Holdeman,  and  in  settlement  of  all  matters  in  controversy 
in  such  litigation  by  reason  of  such  shortage,  which  offer 
was  then  accepted  by  the  board  and  auditor,  and  thereupon 
the  sureties  paid  over  the  sum  of  $14,000  to  the  county,  and 
in  consideration  of  such  payment  it  was  then  agreed  that  the 
sureties  were  released  from  any  liabilities  upon  the  bond  of 
Holdeman,  and  that  all  matters  affecting  the  sureties  were 
settled,  and  the  same  made  of  record  by  the  board  as  herein- 
before set  out ;  that  the  payment  of  $14,000  was  then  under- 
stood by  the  board,  the  county  auditor,  and  the  appellee 
sureties  in  this  case,  to  be  a  full  and  complete  settlement  of 
all  claims  of  whatsoever  nature  arising  out  of  the  failure  of 
Holdeman  properly  to  account  for  and  pay  over  the  moneys 
that  came  into  his  hands  as  treasurer,  and  thereupon  the  suit 
against  the  sureties  upon  the  bond  was  dismissed;  that 
Kerstetter,  in  receiving  the  $2,900  from  Holdeman,  and  re- 
ceipting therefor,  was  the  agent  of  Finn,  then  school  city 
treasurer;  that  the  $2,900  and  interest  now  amounts  to 
$3,935.60 ;  that  the  $3,000  and  interest  to  the  present  time 
amounts  to  $4,069.50 ;  that  the  $14,000  paid  on  compromise 
and  settlement  by  the  bondsmen  was  paid  into  the  county 
treasury  on  the  1st  day  of  November,  1898,  and  covered 
into  the  general  fund  of  the  county ;  that  the  proportionate 
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share  of  $14,000  to  $3,000  is  $2,470.60 ;  that  this  sum,  with 
interest  from 'November  1,  1898,  amounts  to  $3,142.60,  no 
part  of  which  has  ever  been  paid  by  Elkhart  county  to  the 
appellant. 

The  court  stated  as  conclusions  of  law:  (1)  That  appel- 
lant is  entitled  to  recover  $3,142.60  from  the  board  of 
commissioners;  (2)  that  appellant  is  entitled  to  recover 
$926.90  from  Holdeman;  (3)  that  appellant  is  not  en- 
titled to  recover  against  the  other  appellees.  The  judgment 
follows  the  conclusions  of  law,  and  renders  all  costs  against 
appellant. 

1.  Melvin  U.  Demarest,  Edwin  Finn  and  Edmund  E. 
Kerstetter  are  named  in  the  assignment  of  errors  as  co- 
appellants,  and  each  has  separately  assigned  error.  Neither 
Finn  nor  Kerstetter  is  a  party  to  the  action  in  the  trial 
court,  neither  is  mentioned  in  the  conclusions  of  law,  and  no 
judgment  was  rendered  either  for  or  against  either  of  them. 
During  the  formation  of  the  issues,  appellant  Demarest 
filed  a  written  notice  to.  Finn  to  appear  and  take  charge  of 
the  litigation  in  regard  to  a  certain  issue  tendered  by  an 
answer  filed  by  the  sureties  on  Holdeman's  bond,  which 
notice  was  received  by  Finn  May  12,  1902.  A  record  entry 
recites  that  on  May  20,  1902,  "comes  also  Edwin  Finn,  who 
appears  by  counsel,  and  files  an  answer  in  denial  as  follows, 
to  wit :  ^State  of  Indiana,  Elkhart  County — ss. :  Melvin 
TJ.  Demarest,  treasurer,  etc.,  v.  William  H.  Holdeman  et 
al.  Comes  now  Edwin  Finn,  and  for  reply  to  the  third 
answer  of  said  defendants  heretofore  filed  herein,  and  denies 
each  and  every  material  allegation  therein  contained  in  so 
far  as  any  or  all  of  said  allegations  refer  to  the  said  Edwin 
Finn  as  treasurer  of  the  school  city  of  Elkhart,  Indiana.'  " 
It  does  not  appear  that  at  any  time  he  was  made  a  party  or 
that  there  was  any  request  that  he  be  made  a  party.  After 
the  cause  was  submitted  for  trial,  appellee  the  Elkhart 
National  Bank,  by  its  attorney,  filed  a  notice,  and  made 
proof  of  service  of  the  same,  to  Edmimd  R.  Kerstetter  that 
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the  bank's  codefendants  were  claiming  the  $5,900  was  paid 
to  Kerstetter  as  cashier  of  the  bank ;  that  none  of  the  bank's 
books  showed  that  Kerstetter  received  the  money,  or  that  he 
credited  it  to  the  bank,  and  that,  if  he  did  receive  it,  he 
never  paid  it  over  to  the  bank,  nor  accounted  for  it  to  the 
bank,  and  he  was  notified  and  required  to  take  charge  of  the 
defense  of  these  claims  as  to  that  amount;  that  the  bank 
claimed  that  if  he  received  the  money  he  was  primarily  li- 
able for  it,  and  they  would  look  to  him  to  account  for  the  sum 
and  interest  in  case  judgment  should  be  rendered  against 
the  bank.  Kerstetter  made  no  appearance,  was  not  made  a 
party,  and  there  was  no  request  that  he  be  made  a  party. 

It  is  insisted  that,  as  the  interests  of  Demarest  are  adverse 
to  the  interests  of  Kerstetter  and  Finn,  they  can  not  join 
as  appellants,  and  that  the  appeal  should  be  dismissed.  As 
neither  Finn  nor  Kerstetter  is  a  party  to  any  judgment  that 
will  in  any  way  be  affected  by  this  appeal,  they  are  not 
proper  parties  to  the  appeal.  The  trial  court  rendered  no 
judgment  against  either  of  them,  nor  did  it  give  either  of 
them  a  judgment  against  anyone.  If  they  had  rights  or 
interests  involved  in  the  litigation  which  they  desired  to  pro- 
tect, the  statute  provides  the  manner  in  which  it  could  be 
done.  If  the  judgment  of  the  trial  court  on  this  appeal  be 
reversed,  they  will  not  be  relieved  from  the  effects  of  any 
judgment  against  them,  nor  will  they  have  any  rights  given 
them  by  any  judgment  secured  by  an  affirmance  of  the  judg- 
ment appealed  from.  As  they  are  not  properly  either  ap- 
pellants or  appellees,  the  fact  that  they  are  named  as  appel- 
lants can  not  prejudice  the  rights  of  Demarest  as  an  appel- 
lant.   As  to  Kerstetter  and  Finn,  the  appeal  is  dismissed. 

The  judgment  follows  the  conclusions  of  law.  The  theory 
of  appellant  Demarest,  as  stated  in  the  brief,  is  that  Holde- 
man  left  the  $5,900  in  the  county  treasury,  and  that  it  was 
converted  into  the  general  fund  and  used  by  the  county. 

2.  It  is  first  argued  that  the  finding  shows  that  Ker- 
stetter in  his  official  capacity  as  cashier  of  appellee  bank. 


694       APPELLATE  COURT  OF  INDIANA, 

Demarest  v.  Holdeman. 

and  not  in  his  private  capacity,  was  made  the  agent  of  Finn 
to  receive  the  schobl  moneys.  It  is  found  that  Finn  made 
an  arrangement  "with  Edmimd  E.  Kerstetter,  cashier  of  the 
Elkhart  National  Bank,  in  said  bank,  that  he  should  re- 
ceive from  the  county  treasurer,  and  receipt  to  him  there- 
for, all  moneys  coming  from  him  to  said  school  city,  and  to 
deposit  said  money  in  said  bank  and  pay  it  out  on  the  order 
of  said  school  city."  This  finding  also  states  that  Finn  at 
the  time  left  his  school  city  books  with  Kerstetter  in  the 
bank,  which  books  Kerstetter  was  to  keep.  It  is  also  found 
that  under  this  arrangement  Kerstetter  received  $2,900 
from  Holdeman  for  Finn,  and  that  "Kerstetter,  in  receiv- 
ing said  $2,900  from  said  Holdeman  and  receipting  there- 
for, was  the  agent  of  said  Finn,  then  treasurer  of  said 
school  city."  It  is  true  in  the  first  of  the  above  findings 
some  doubt  might  arise  as  to  the  meaning  intended  by  the 
court  to  be  given  the  words  immediately  following  Kerstet- 
ter's  name,  but,  taken  together  with  the  findings  above,  there 
is  no  ambiguity.  It  is  argued  at  some  length  that  the  evi- 
dence shows  that  the  bank  was  the  agent  of  Finn.  Unless 
we  can  say  that  there  is  no  evidence  to  support  the  court's 
finding  that  Kerstetter  was  the  agent  of  Finn,  we  can  not 
disturb  the  finding.  Evidence,  oral  and  documentary,  was 
introduced,  supporting  the  respective  views  of  the  parties 
to  this  issue,  and,  unless  we  were  authorized  to  weigh  the 
evidence,  we  can  not  question  the  court's  conclusion. 

Kerstetter  was  cashier  of  the  bank  located  at  Elkhart. 
The  $2,900,  for  which  appellant  seeks  to  hold  the  bank,  was 
paid  by  Holdeman  to  Kerstetter  in  the  county  treasurer's 
ofiice  at  Goshen,  taking  a  receipt  signed  "Ed.  Finn,  per  Ker- 
stetter." The  latter  testified  that  in  the  arrangement  be- 
tween him  and  Finn  nothing  was  said  about  getting  money 
from  the  county  treasurer;  that  he  (Kerstetter)  was  simply 
to  receipt  for  any  money  that  came  to  the  bank  for  his  ac- 
count. Conceding,  without  admitting,  that  the  county 
treasurer   might   make   this   irregular   advancement,    the 
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treasurer  of  the  school  city  was  the  only  person  entitled  to 
receive  the  money.  It  was  Finn's  duty,  as  treasurer,  to 
receive  the  school  money,  but  he  had  authorized  an  agent  to 
receive  it  for  him.  If  Finn  had  been  present  at  the  county 
treasurer's  office,  and  had  received  this  money  himself  from 
the  treasurer,  and  had  at  once  paid  it  over  to  Kerstetter,  is 
it  material,  so  far  as  the  bank's  liability  is  concerned, 
whether  he  paid  it  to  Kerstetter  as  cashier  of  the  bank  or  to 
Kerstetter  as  an  individual  ?  It  is  true  Finn  testified  that 
he  understood  that  the  bank  was  to  keep  the  book,  and  do  his 
business,  and  be  the  school  treasurer  so  far  as  receiving 
money  from  the  county  treasurer  was  concerned,  and  the 
disbursement  of  it ;  but  he  also  testified  that  he  understood 
that  the  bank  was  to  receive  such  county  moneys  as  came 
there,  and  pay  those  moneys  out  on  the  order  of  the  school 
board.  One  of  the  stipulations  at  the  trial  was  that  all  par- 
ties agreed  that  Holdeman  paid  to  the  Elkhart  National 
Bank  the  sum  of  $9,294.67,  and  that  this  amount  was  paid 
over  by  the  bank  to  the  school  city.  This  was  the  June  ap- 
portionment except  the  $5,900.  But  the  fact  that  the  bank 
had  received  the  $9,294.67  does  not  necessarily  establish  its 
liability  for  the  $2,900  now  in  question. 

If  the  bank  was  Finn's  agent,  it  could  properly  be  con- 
cluded, from  the  evidence,  that  it  was  not  required  to  re- 
ceive the  money  other  than  in  the  ordinary  and  usual  way. 
If  Finn  had  paid  to  Kerstetter  at  Goshen  this  amount  of 
private  funds  to  be  by  him  carried  to  Elkhart  and  deposited 
to  Finn's  credit,  he  may  have  paid  it  to  him  because  he 
was  cashier  of  the  bank;  but  if  it  never  reached  the  bank 
Finn  could  not  hold  the  bank  good  for  the  amount.  We 
think  the  same  rule  would  apply  in  the  case  at  bar  that 
applies  in  the  supposed  case. 

In  1  Morse,  Banks  and  Banking  (4th  ed.),  §168f,  after 
recognizing  the  right  of  a  cashier  to  follow  up  a  delinquent 
debtor  of  the  bank  and  exact  payment  from  him  at  any  time 
and  place  when  and  where  he  may  be  able  to  do  so,  it  is 
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said :  "But  where  money  is  offered  for  credit  on  a  deposit 
account  it  is  clear  that  it  should  not  be  accepted  away  from 
the  bank.  The  bank  does  not  contemplate  any  such  method 
of  receiving  deposits,  but  has  provided  an  entirely  different 
system.  Clearly,  therefore,  it  does  not  empower  its  cashier 
thus  to  receive  them.  He  can  not  bring  them  instantly  to 
account  in  the  bank,  nor  secure  them  with  the  safeguards 
always  provided  in  banks  for  the  preservation  of  other 
funds.  But  if  he  does  so  receive  them,  and  then  loses  or 
misapplies  them  before  he  has  actually  transferred  them 
into  the  corporate  possession,  the  question  arises,  Can  the 
payer  hold  the  bank  to  make  good  the  amount  ?  Clearly,  we 
say,  he  can  not.  Even  though  the  cashier  may  have  had  the 
identical  money  in  his  pocket  at  and  after  the  time  of  his 
return  to  the  bank,  nothing  short  of  his  actual  transfer  over 
and  bringing  it  to  account  in  the  bank  can  make  the  bank 
liable.  The  transaction,  even  in  this  form,  differs  mate- 
rially from  the  case  of  an  acceptance  or  certification  pre- 
viously supposed.  In  that  case  the  cashier  was  acting  strict- 
ly as  an  agent  of  the  bank.  He  could  possibly  do  the  act 
in  no  other  capacity.  Whereas  in  taking  the  money  it  must 
be  held  that  he  was  acting  as  agent  for  the  party  paying  it; 
the  trust  and  object  of  his  agency  being  that  he  should  make 
the  payment  into  the  bank  to  the  credit  of  the  payer's  de- 
posit account.  He  was  the  agent  of  the  payer  for  this  pur- 
pose, selected  as  a  convenient  agent  because  he  was  also  an 
iBgent  of  the  bank.  The  money  was  paid  to  him  doubtless 
because  he  was  cashier,  but  it  was  not  paid  to  him  as  cashicFj. 
The  latter  character  could  not  be  givea  to  the  transaction, 
even  if  both  parties  sought  to  do  so;  for  they  niust  botlx 
be  affected  with  knowledge  of  the  rule  of  law  which  renders 
a  payment  made  under  such  circumstances  irregular  and  im- 
proper, and  so  invalid  as  against  the  bank.  It  is  fair  then 
to  say  that  in  no  part  of  the  transaction  can  it  be  admitted 
that  the  cashier  was  acting  officially,  even  though  irregularly 
so.    His  acts  should  be  regarded,  not  as  irregularly  official, 
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but  as  absolutely  unofficial.  Therefore  the  obligation  which 
he  owed  to  pay  the  money  into  the  bank  ran  to  the  party 
paying  it  to  him  for  that  purpose,  not  io  the  bank;  his 
breach  of  it  would  make  him  liable  to  that  party,  not  to 
the  bank;  the  loss  arising  from  the  breach  must  be  borne 
by  that  party,  who  was  in  fact  his  principal  in  the  agency, 
not  by  the  bank,  which  was  known  to  all  concerned  to  have 
strictly  excluded  any  such  function  from  the  scope  of  his 
official  agency.  *  *  *  The  person  dealing  with  him 
knew,  or  was  at  law  bound  to  know,  that  the  dealing  was, 
under  the  circumstances,  irregular,  improper,  and  beyond 
the  scope  of  the  cashier's  agency.  The  transaction  might  be 
capable  of  being  made  right  in  the  future,  when  the  cashier 
should  return  to  the  bank.  But  until  that  time,  and  until, 
as  a  matter  of  strict  fact,  it  had  actually  been  so  made  right, 
it  must  be  invalid  as  against  the  bank.  That  it  should  not 
be  made  right  at  all  is  a  chance  which  may  come  to  pass, 
either  through  the  mistake,  the  negligence,  the  innocent  loss, 
or  the  fraud  of  the  cashier.  Now  clearly  the  third  party 
takes  the  chance  of  the  mistake  or  the  loss,  and  why  not 
equally  of  the  negligence  or  fraud  ?  He  trusts  that  every- 
thing will  go  right,  that  the  cashier  will  be  careful  and  hon- 
est. But  the  sufficiency  of  both  the  care  and  the  honesty  is 
his  own  risk ;  for  he  has  confided  in  them  of  his  own  inde- 
pendent motion,  not  under  the  invitation  or  holding  out  of 
the  bank,  but  in  fact  with  the  express  knowledge,  either  ac- 
tual or  conclusively  inferred  at  law,  that  the  bank  warrants 
neither  when  they  are  relied  upon  under  such  circum- 
stances." See,  also,  Tulley  v.  Citizene  State  Bank  (1897), 
18  Ind.  App.  240. 

3.  It  is  also  argued  there  is  no  evidence  to  sustain  the 
finding  that  Holdeman  converted  the  balance  of  the  $5,900 
-^$3,000 — to  his  own  use;  that  it  was  his  duty  to  pay  this 
money  over  to  his  successor,  and  the  presumption  is  he  ful- 
filled that  duty.  It  is  true  it  is  found  that  Holdeman's 
successor,  Weaver,  had  no  information  from  which  he  coulcj 
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determine  whether  or  not  the  $5,900  was  among  the  moneys 
turned  over  to  him  hy  Holdeman,  nor  had  Weaver  any  in- 
formation as  to  what  particular  fund  or  funds  the  moneys 
so  turned  over  to  him  by  Holdeman  belonged,  and  that 
Weaver  placed  all  the  money  so  received  by  him  from 
Holdeman  into  the  general  funds  of  the  county.  It  is  quite 
true  that  the  presumption  is  that  an  officer  has  performed 
his  duty,  and,  in  the  absence  of  some  showing  to  the  con- 
trary, it  would  be  presumed  that  a  retiring  county  treasurer 
had  paid  over  to  his  successor  all  moneys  held  by  him  as 
such  officer.  When  we  consider  the  conduct  of  Holdeman 
at  the  time  he  claims  to  have  paid  this  $3,000,  and  the  cir- 
cumstances surrounding  these  transactions  as  described  by 
the  record,  together  with  the  fact  that  he  entered  up  the 
warrants,  for  which  the  $5,900  was  a  part,  on  the  disburse- 
ment record,  as  paid,  and  returned  the  warrants  to  the  audi- 
tor's office  as  canceled,  the  court  could  properly  conclude 
that  the  money  had  passed  out  of  the  treasury. 

4.  It  is  also  claimed  that  the  findings  show  there  was 
no  compromise  with  the  bondsmen;  that  as  there  was  no 
controversy  about  the  amount  of  the  shortage,  the  bondsmen 
were  liable  for  the  amount;  and  that  any  agreement  that 
the  bondsmen  should  pay  the  amount  and  be  protected 
against  the  claim  in  controversy  would  be  without  considera- 
tion. The  compromise  was  made  November  1,  1898.  At 
that  time  a  suit  was  pending,  brought  by  the  county  auditor, 
E.  L.  D.  Foster,  as  relator,  against  the  sureties,  to  recover 
the  amount  of  Holdeman's  defalcation,  alleged  to  be  $25,- 
000.  At  that  time  also  a  suit  was  pending,  brought  by  the 
school  city,  asking  a  mandate  to  compel  the  county  treas- 
urer to  pay  the  $5,900  here  in  controversy.  In  March, 
1898,  the  school  city  had  brought  an  action  against  county 
auditor  Foster,  asking  a  mandate  to  require  him  to  draw 
his  warrant  for  this  $5,900,  and  when  this  suit  failed  the 
action  was  commenced  against  the  county  treasurer.  In  the 
negotiations  had  by  the  board,  the  county  auditor,  and  the 
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bondsmen,  there  was  a  dispute  as  to  certain  matters  claimed 
by  the  board,  and  the  claim  sued  on  was  discussed  as  a 
part  of  the  defalcation ;  that  the  sureties  then  offered  to  pay 
$14,000  in  full  settlement  and  compromise  of  the  defalca- 
tions of  Holdeman,  which  offer  was  accepted,  and  the  money 
paid  into  the  general  fund  of  the  county. 

Upon  the  holding  in  Vigo  Tp.  v.  Board,  etc.  (1887),  111 
Ind.  170,  the  county  is  liable  to  the  school  city  for  the  pro- 
portionate share  of  the  $14,000  received  upon  the  compro- 
mise made  by  the  board  and  the  county  auditor.  It  is  liable, 
not  because  the  defaulting  treasurer  was  the  county's  agent 
when  he  received  and  converted  the  money,  but  because  the 
city's  money  received  upon  the  compromise  was  paid  into 
the  general  fund  of  the  county. 

The  question  then  arises,  what  authority,  if  any,  had  the 
auditor  and  board,  in  compromising  with  the  bondsmen,  to 
adjust  the  defalcation  as  to  the  school  money  converted? 
The  sureties  were  liable  on  the  bond  for  this  $3,000  con- 
verted by  the  treasurer  to  his  own  use.  Did  the  board  and 
auditor  have  authority  to  compromise  that  claim  with  the 
sureties,  and  upon  payment  of  part  of  the  sum  release  the 
sureties  as  to  the  balance  ?  The  trial  court's  conclusions  of 
law  seem  to  be  upon  the  theory  that  they  had.  Upon  the 
authority  of  Vigo  Tp.  v.  Board,  etc.,  supra,  the  county  treas- 
urer was  not  the  agent  of  the  county  in  respect  to  this  money 
of  the  school  city.  The  board  could  occupy  no  relation  of 
trust  in  respect  of  such  funds,  had  no  direction  or  control 
whatever  of  them,  and  had  no  authority  whatever  to  inter- 
fere with  the  powers  and  duties  of  the  auditor  and  treasurer 
in  apportioning,  collecting  and  disbursing  such  funds.  How- 
ever, the  county  is  liable  in  this  action  for  whatever  of  the 
school  city's  moneys  it  received  from  the  sureties  and  put 
into  the  general  fund  of  the  county. 

The  findings  do  not  show  in  what  sum  Holdeman  was  a 
defaulter,  unless  it  can  be  said  that  the  sum  was  $14,000 ; 
^or  is  it  shown  to  what  funds  the  money  that  was  convertod 
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belonged.  There  is  no  authority  in  the  finding  for  saying 
in  what  iinioiint,  if  any,  the  defalcation  was  in  excess  of 
$14,000.  It  is  true  in  the  suit  then  pending  on  the  bond 
the  amount  claimed  was  $25,000,  but  it  is  not  found  as  a 
fact  that  this  was  the  amount.  It  is  found  that  the  school 
moneys  converted  by  the  treasurer  were  discussed  at  the 
time  the  settlement  with  the  bondsmen  was  made,  and  the 
court  finds  that  the  amount  of  school  money  for  which  the 
treasurer  was  in  default  was  $3,000.  The  coimty,  in  this 
appeal,  is  not  questioning  the  correctness  of  the  judgment 
against  it  for  the  proportionate  part  of  the  amount  received 
from  the  bondsmen  in  the  settlement  with  them.  The  find- 
ings do  not  authorize  the  conclusion  that  the  sureties  paid 
in  settlement  anything  less  than  the  actual  amount  of  the 
defalcation.  If  the  amount  of  the  defalcation  was  $14,000, 
and  the  school  claim  was  included  in  the  settlement,  that 
claim  was  paid  in  full  by  the  sureties,  and,  as  thie  amount 
was  placed  in  the  general  fxmd  of  the  county,  the  county 
became  liable  for  the  amount  of  school  money  so  received. 

The  conclusions  of  law  should  have  been  that  appellant 
is  entitled  to  a  judgment  against  the  board  for  the  $3,000, 
with  interest,  instead  of  $2,470.60,  with  interest,  and  that 
appellant  is  not  entitled  to  recover  against  the  other  appel- 
lees. Judgment  reversed,  with  instructions  to  restate  the 
conclusions  of  law. 
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Crown  Oil  Company  et  al.  v.  Ward  et  al. 

[No.  4J44.     Filed  October  14,  1904.     Rehearing  denied  January  4, 

1905.] 

From  Grant  Superior  Court ;  Hiram  Bfownlee,  Judge. 

Action  by  William  M.  Ward  and  wife  against  the  Grown  Oil  Com- 
pany and  others.     From  a  decree  for  plaintiffs,  defendants  appeal. 
Reversed, 

R.  W,  McBride,  C.  8.  Denny  and  G,  L,  Denny,  for  appellants.  • 
R.  T.  8t,  John  and  W.  H.  Charles,  for  appellees. 

Henley,  J. — ^The  questions  involved  in  this  api>eal  are  the  same  in  all 
respects  as  those  decided  by  the  Supreme  Gourt  in  Consumers  Oas 
Trust  Co,  V.  Littler  (1904),  162  Ind.  320,  and  Consumers  Gas  Trust 
Co,  V.  Crystal  Window  Glass  Co,  (1904),  163  Ind.  190,  and  upon  the 
authority  of  these  cases  the  judgment  is  reversed,  with  direction  to  the 
trial  court  to  sustain  appellants'  demurrers  to  the  complaint. 


Bryan  v.  Jones. 

[No.  5,403.     Filed  January  31,  1905.1 

From  Monroe  Circuit  Gourt ;   W.  E,  Capron,  Special  Judge. 

Charles  L.  Jones  applied  for  a  license  to  sell  intoxicating  liquors. 
From  a  decree  granting  the  license,  remonstrators  appeal.     Reversed. 

Duncan  &  Batman,  for  appellants. 
J,  E,  Henley,  for  appellee. 

Wiley,  J. — On  the  petition  of  the  appellants  this  cause  was  advanced. 

The  principal  questions  presented  by  this  appeal  are  identical  to  those 
In  the  case  of  Bryan  v.  DeMoss  (1905),  ante,  473,  and  upon  the  author- 
ity of  that  case  the  judgment  will  have  to  be  reversed.  The  writer  of 
this  opinion  concurred  in  the  result  in  that  case,  but  expressed  the  view 
that  the  remonstrance  in  its  present  form  was  insufficient ;  and  that  it 
was  an  abuse  of  the  discretion  of  the  trial  court  in  refu£(ing  to  allow 
appellants  to  amend  their  remonstrance  on  appeal  from  the  commis- 
sioners'  court. 

The  body  of  the  remonstrance  in  this  case  is  as  follows :  "Individual 
remonstrance  against  a  certain  named  applicant :  We,  the  undersigned 
residents  and  voters  in  Bloomington  township,  Monroe  county,  in  the 
city  of  Bloomington,  State  of  Indiana,  hereby  remonstrate  against  the 
granting  of  a  license  to  Charles  L.  Jones,  upon  his  application  to  sell 
spirituous,  vinous,  malt  or  other  intoxicating  liquors  in  said  aforesaid 
ward." 
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It  is  my  judgment  that  the  words  in  the  remonstrance  "in  said  afore- 
said ward"  are  wholly  meaningless.  The  word  "aforesaid"  means  "said 
before,  or  in  a  preceding  part;  already  described  or  identified/'  (Web- 
ster.) So  far,  therefore,  as  the  body  of  the  remonstrance  goes  it  is  a 
remonstrance  against  the  appellee  selling  liquor  in  Bloomington  town- 
ship in  the  city  of  Bloomington.  This,  I  take  it,  is  not  a  substantial 
compliance  with  section  nine  of  what  is  commonly  known  as  the  Nichol- 
son law  (§72831  Burns  1901,  Acts  1895,  p.  248),  for  there  it  is  provided 
that  the  remonstrance  must  be  against  the  sale  of  liquor  in  the  township 
or  city  ward  embraced  within  the  application.  If  the  application  is  to 
sell  liquor  in  a  township,  then  the  remonstrance  must  be  directed  against 
the  sale  in  such  township ;  and  if  it  be  to  sell  liquor  in  a  city  ward,  then 
the  remonstrance  must  be  directed  against  the  sale  in  such  ward.  The 
remonstrance  in  this  case  does  not  comply  with  that  provision  of  the 
statute  in  reference  to  city  wards.  The  remonstrance  in  terms  says: 
"The  undersigned  residents  and  voters  in  Bloomington  township,  Mon- 
roe county,  and  in  the  city  of  Bloomington."  The  persons  remonstrat- 
ing might  have  been  residents  and  voters  in  Bloomington  township  and 
in  the  city  of  Bloomington,  but  not  necessarily  residents  and  voters  of 
the  first  ward  of  said  city,  and  as  only  the  legal  residents  and  voters  in 
the  ward  in  which  the  application  to  sell  was  made  are  proper  remon- 
strators,  the  remonstrance  is  insufficient  because  of  the  failure  to  show 
such  fact. 

The  rule  in  this  State,  established  by  the  authorities,  is  that  upon  an 
appeal  to  the  circuit  court  from  a  proceeding  before  the  board  of  com- 
missioners, the  issues  made  before  the  board  may  be  amended.  Hedrick 
V.  Uedrick  (187G),  55  Ind.  78;  Ooodwin  v.  Smith  (1880),  72  Ind.  113, 
37  Am.  Rep.  144  ;  Stockwell  v.  Brani  (1884) ,  97  Ind.  474 ;  Hardesty  v. 
Uine  (1893),  135  Ind.  73. 

And  so,  whether  a  remonstrance  of  this  character  is  an  "answer," 
"pleading,"  or  "document"  (Ludtcig  v.  Cory  (1902),  158  Ind.  582  X,  it 
is  authorized  by  statute,  and  when  it  complies  with  the  statute  in  all  of 
its  requirements  it  is  a  complete  bar  to  the  granting  of  a  license.  When 
a  statutory  remonstrance  is  timely  filed,  the  board  of  commissioners 
have  no  jurisdiction  to  proceed  further. 

There  is  no  doubt  but  that  upon  an  appeal  from  the  board  of  com- 
missioners to  the  circuit  court  a  remonstrance  may  be  amended.  Stock- 
icell  V.  Brant f  supra;  Ilardcsty  v.  i/tne,  supra. 

The  trial  court  should  have  allowed  appellants  to  amend  their  remon- 
strance by  inserting  the  words  '"first  ward  of"  after  the  word  "in"  and 
before  the  word  "the." 

The  views  herein  expressed  as  to  the  sufficiency  of  the  remonstrance 
in  its  present  form,  and  the  ruling  of  the  court  in  refusing  to  allow  the 
amendment,  are  the  individual  views  of  the  writer  of  this  opinion. 

The  judgment  is  reversed,  and  the  court  below  is  directed  to  grant  a 
new  trial. 
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Wabash  Valley  Coal  Company  v.  First 
National  Bank  of  Wabash. 

[No.  5,170.     Filed  February  1,  1905.] 

From  Parke  Circuit  Court ;  Howard  Maxwell^  Special  Judge. 

Action  by  the  First  National  Bank  of  Wabash  against  the  Wabash 
Valley  Coal  Company.  From,  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Afjirmed. 

George  8,  Bakery  for  appellant. 

S.  Z>.  Pueti,  J.  8.  McFadden  and  W.  O,  Todd,  for  appellee. 

COMSTOCK,  C.  J. — ^Appellee  brought  this  action  against  appellant  on  a 
promissory  note  executed  by  appellant  to  one  Max  Eichberg  (who  was 
president  of  the  appellant  corporation)  and  held  by  appellee  by  indorse- 
ment of  said  Eichberg.  Appellant  pleaded  payment,  to  which  answer 
appellee  replied  by  general  denial.  A  trial  by  the  court  resulted  in  a 
judgment  in  favor  of  appellee  for  the  amount  claimed. 

It  is  contended  by  appellant  that  payment  was  made  in  full,  before 
the  commencement  of  the  suit,  to  A.  L.  Kemper  &  Co.,  the  duly  author- 
ized agent  of  appellee  to  collect  the  note. 

Whether  the  payment  was  made  and  whether  A.  L.  Kemper  &  Co. 
was  the  agent  of  appellee  are  the  only  questions  involved  in  this  appeal. 
We  have  carefully  examined  the  evidence.  It  does  not  conclusively  show 
that  A.  L.  Kemper  &  Co.  was  the  agent  of  appellee  at  the  date  named, 
and  the  plea  of  payment  is  lacking  in  a  preponderance. 

No  useful  purpose  could  be  served  by  setting  out  the  evidence  or  dis- 
cussing it.  It  was  sufficient  to  sustain  the  judgment,  and  the  same  is 
therefore  affirmed. 
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ABATEMENT— 

Of  a  temporary  florwage  nuisance,  see  Nuisance,  1,  2 ;  Baltimore,  etc., 
R.  Co.  V.  Quillen,  330. 

L  Death  hy  Wrongful  Act. — Survival  for  Widow  and  "Next  of  Kin. — 
An  administrator  can  not  maintain  an  action  against  the  defendant 
for  damages  for  the  death  of  his  decedent  by  defendant's  wrongful 
act,  where  it  is  shown  that  such  decedent  left  surviving  a  widow,  who 
died  pending  the  action  and  before  judgment,  and  two  brothers  and  a 
half  brother,  but  no  children,  and  where  it  is  shown  that  such  broth- 
ers and  half  brother  did  not  depend  upon  such  decedent  for  support 
nor  have  any  pecuniary  interest  in  his  life. 

DiUier  v.  Cleveland,  etc.,  R.  Co.,  52. 

2.  Premature  Action. — Where  a  property  owner  appeals  from  an  order 
of  the  city  council  making  a  certain  assessment  against  his  property 
for  costs  of  street  improvements,  an  action  to  foreclose  such  assess- 
ment lien  is  premature  when  commenced  before  final  judgment  in  such 
cause  on  appeal.  , 

City  Bond  Co.  v.  Bruner,  659 ;  City  Bond  Co,  v.  WelU,  675. 

ABATEMENT  AND  BEVIVAIi— 

On  death  of  beneficiary,  see  Actions,  2 ;  Dillier  v.  Cleveland,  etc.,  R. 
Co.,  52. 

ACKNOWLEDGMENT— 

Signature  of  Notary. — Where  the  body  of  a  notary's  certificate  contains 
his  name  describing  him  as  a  notary  public  it  is  immaterial  whether 
he  appends  '"notary  public"  to  his  name  at  the  end  of  such  certificate. 

Indiana  Nat.  Gas,  etc.,  Co.  v.  Leer,  61. 

ACTION— 

1.  Creation  of  hy  Statute. — Construction. — The  right  of  action  given 
by  §285  Burns  1901,  Acts  1S97,  p.  227,  is  a  new  and  independent  one, 
and  not  merely  a  continuation  of  the  old  action  pending  at  the  death 
of  the  injured  person.  Dillier  v.  Cleveland,  etc.,  R.  Co.,  52. 

2.  Death  of  Beneficiary. — Abatement. — WTiere  the  beneficiary  in  a 
statutory  action  for  damages  for  decedent's  death  dies,  such  action 
abates.  Dillier  v.  Cleveland,  etc.,  R.  Co.,  52. 

3.  Premature  Bringing. — Dismissal. — Where  it  appeared  upon  the  face 
of  t!ie  complaint  that  the  action  was  prematurely  brought,  such  action 
may  be  dismissed  by  motion  of  defendant.  Cheek  v.  Preston,  343. 

ADVANCEMENTS— 

To  agent,  when  collectible,  see  Contracts,  3,  4 ;  Arhaugh  v.  Shockney, 
268. 

(704) 
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AMEKDMENT— 

Of  complaint  obviates  error  on  former  demurrer,  see  Pleading,  11 ; 
Ellison  V.  Totone,  22, 

Can  not  make  by  substituting  personal  representative  of  decedent  for 
heir  after  verdict,  see  Pasties,  1 ;  Baltimore^  etc.t  jR.  Co.  v.  Gillardt 
339. 

ANIMALS— 

Whether  negligence  to  lead  bear  along  street,  see  Negligence,  1 ;  Sos^ 
iock'Ferari  Amusement  Co,  v.  Brocksmith,  566. 

1.  Ownership. — An  animal,  ferae  naturae,  reduced  to  captivity,  is  the 
property  of  its  captor. 

Bostock-Ferari  Amusement  Co.  v.  Brocksmith,  566. 

2.  Public  Shoics. — Riffht  to  Use  Streets, — ^The  exhibition  of  wild  ani- 
mals is  a  lawful  business,  and  the  use  of  the  public  streets  is  not 
denied  by  law  to  the  owner  of  wild  or  strange  animals  merely  because 
their  appearance  may  be  calculated  to  frighten  a  horse  of  ordinary 
gentleness.  Bostock-Ferari  Amusement  Co,  v.  Brocksmith,  566. 

3.  Right  to  Transport. — The  owner  of  a  bear  has  the  right  to  transport 
it  from  place  to  place  for  a  lawful  purpose,  and  it  is  not  negligence 
per  se  for  its  owner  to  lead  it  along  a  public  street. 

Bostock-Ferari  Amusement  Co.  v.  BrocksmitK  566. 

APPEAL  AND  EBBOB— 

When  title  to  real  estate  involved,  appeal  from  justice  improper,  see 
€k>UBTS,  1,  2 ;  Deane  v.  Robinson,  468. 

Party  who  did  not  appear  before  the  board  of  commissioners  may  appeal 
and  question  sufficiency  of  petition  in  highway  case,  see  Highways, 
*  3 ;  Scherer  v.  Bailey,  172. 

An  appeal  from  order  of  city  council  fixing  street  assessment  to  circuit 
court  vacates  order  of  council  as  to  whole  assessment,  see  Municipal 
GOBPOBATIONS,  1 ;   City  Bond  Co,  v.  Bruner,  659. 

Mandamus  lies  to  compel  trial  judge  to  sign  bill  of  exceptions,  see  Man- 
damus, 1 ;  State,  e»  rd.,  v.  Adair,  622. 

Evidence  objected  to  on  appeal  for  different  reason  than  below,  presents 
no  question,  see  Evidence,  5 ;  Avery  v.  Nordyke  d  Marmon  Co.,  541. 

Form  of  demurrer  raising  no  question^  see  Pleading,  10,  11. 

1.  Final  Judgment, — Dismissal. — Where  a  demurrer  was  overruled  to 
the  first,  third  and  fourth  paragraphs  of  a  complaint,  and  sustained 
as  to  the  second,  an  appeal  by  plaintiff,  assigning  as  error  the  sus- 
taining of  such  demurrer,  without  the  rendition  of  any  judgment  in 
such  cause,  will  be  dismissed.     Ernest  v.  Grand  Trunk,  etc.,  R.  Co.,  409. 

2.  Separate  Demurrers. — Joint  Exception. — Where  separate  demurrers 
were  filed  to  the  paragraphs  of  a  complaint,  but  the  exception  was  "to 
which  ruling  of  the  court  the  defendant  at  the  time  excepted/'  such 
exception  was  joint,  and  no  error  is  presented  on  a  separate  assign- 
ment. Johnston  Glass  Co.  v.  Lucas,  418. 

8.  Judgment  on  Demurrer. — Exception. — Assignment  Thereon. — Where 
judgment  was  rendered  against  defendant  on  his  failure  to  plead  fur- 
ther, "to  which  ruling  of  the  court  the  defendant  at  the  time  excepts/' 
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and  the  defendant  assigned  as  error  that  "the  court  erred  in  rendering 
judgment  for  appellee  upon  demurrer,"  such  assignment  presents  no 
question.  Johnston  Glass  Co.  v.  LucaSf  418. 

4.  Joint  Assignment, — Where  instructions  are  jointly  alleged  to  be 
erroneous,  if  any  one  is  good,  no  error  is  presented. 

Central  Union  I'd.  Co.  v.  Sokola,  429. 

5.  Brief. — Points. — Appellate  Court  Rule's. — Where  appellant's  brief 
does  not  contain  any  points  and  authorities  on  certain  questions 
raised,  a.s  required  by  Appellate  Court  rule  22,  such  questions  will  not 
be  considered.  Pittsburgh,  etc.,  R.  Co.  v.  Qreh,  625. 

G.  Appellate  Court  Rules. — Where  appellant  assigns  as  error  the  sus- 
taining of  defendant's  demurrer  to  plaintiff's  complaint,  but  fails  to 
set  out  a  copy  of  such  demurrer  in  his  brief,  no  question  is  presented. 

Citizens  Nat.  Bank  v.  Alexander,  596. 

7.  Appellate  Court  Rules. — Failure  to  Observe. — Where  question  is 
made  on  appeal  as  to  the  sufficiency  of  the  evidence,  but  the  appel- 
lant s  brief  has  not  given  a  recital  thereof,  no  question  is  presented. 

Rush  V.  Kelley,  449. 

8.  Brief. — Appellate  Court  Rules. — Where  appellant  fails  to  set  out 
the  evidence  or  to  give  a  condensed  recital  thereof,  and  also  fails  t« 
set  out  the  alleged  erroneous  instructions,  or  give  a  concise  statement 
thereof,  no  question  is  presented  on  the  instructions  or  the  sufficiency 
of  the  evidence.  Woodard  v.  Dobyzkoski,  658. 

9.  Bill  of  Exceptions. — Evidence. — Failure  to  Include-  All. — Where  the 
bill  of  exceptions  shows  that  a  plat  was  introduced  in  evidence,  but  no 
plat  is  contained  in  the  bill,  the  evidence  is  not  in  the  record. 

Piitsbrugh,  etc.,  R.  Co.  v.  Oreb,  625. 

10.  Bill  of  Exceptions. — Time  of  Filing. — Presumption. — Where  a  bill 
of  exceptions  shows  it  was  signed  on  a  certain  day  and  the  record 
shows  it  wns  filed  on  the  same  day,  it  will  be  presumed  that  such  bill 
was  signed  by  the  judge  before  it  was  filed.      Davis  \.  Neighbors,  441. 

11.  Bill  of  Exceptions. — Filing. — Failure  to  Show  by  Entry. — Nunc 
pro  tunc. — Where  the  bill  of  exceptions  in  a  cause  was  filed,  but  no 
entry  made  of  such  filing,  an  entry  nunc  pro  tunc  may  be  made 
thereof,  provided  some  note,  minute,  memorandum  or  memorial  thereof 
is  made  in  writing  at  the  time ;  and  the  judge's  certificate  to  such 
bill,  together  with  the  clerk's  file  mark,  supplemented  with  parol  evi- 
dence, are  sufficient  to  authorize  such  court  to  make  such  nunc  pro 
tunc  entry.  '  Davis  v.  Neighbors,  441. 

12.  Bill  of  Exceptions. — Real  Evidence. — Exhibit. — Where  a  number 
of  samples  of  paper  were  attached  together  and  referred  to  on  the 
examination  of  witnesses  during  the  trial  as  an  exhibit,  and  these 
were  placed  in  the  hands  of  such  witnesses  and  they  were  asked  to 
state  the  character  and  quality  of  such  paper  as  to  its  salable,  mar- 
ketable and  merchantable  qualities,  but  such  samples  were  not  intro- 
duced in  evidence,  such  samples  are  not  part  of  the  evidence  in  such 
cause,  and  not  necessary  in  the  bill  of  exceptions. 

White  V.  Cincinnati,  etc..  Railroad,  287. 

13.  Bill  of  Exceptions. — Maps. — Where  maps  were  introduced  in  evi- 
dence and  witnesses  were  permitted  to  indicate  their  meaning  by  ref- 
erence thereto,  w^ithout  using  any  apt  language  showing  the  location 
of  the  things  te.stified  about,  while  not  a  commendable  practice,  yet, 
where  from  a  study  thereof  the  real  meaning  may  be  understood,  such 
evidence  constitutes  a  part  of  the  record. 

White  V.  Cincinnati,  etc.,  Railroad,  287. 
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14.  Bill  of  Espceptions, — Narrative  Form, — Where  a  bill  of  exceptions 
was  duly  signed  and  filed,  the  fact  that  the  evidence  therein  is  set  out 
in  narrative  form  is  no  reason  that  such  bill  should  be  disregarded. 

Avery  v.  Nordykc  d  Marmon  Co.^  541. 

15.  Bill  of  Essceptions. — Transcript, — Conflict  as  to  Date  of  Trial. — 
Where  the  bill  of  exceptions  shows  that  the  evidence  in  the  cause  was 
introduced  on  January  29,  1902,  and  the  transcript  shows  the  trial 
was  held  on  January  23,  24,  27,  28  and  29,  1902,  the  date  of  the  bill 
controls.  Avery  v.  Nor  dyke  d  Marmon  Co.,  541. 

16.  BUI  of  Exceptions, — Official  Reporter. — It  is  not  necessary  that  the 
bill  of  exceptions  shall  be  ti'anscribed  by  the  official  court  reporter. 

Avery  v.  N ordy he  d  Marmon  Co,,  541. 

17.  BiU  of  Exceptions. — Evidence  Not  All  in  Record, — ^Where  the  bill 
of  exceptions  shows  that  a  witness  testified,  **I  did  not  notice  any 
difference  between  that  rick  and  others,  in  the  mode  of  piling,  etc.," 
and  the  bill  recites  that  "this  was  all  the  evidence  given  in  the  case," 
such  bill  does  not  show  that  other  evidence  was  introduced,  as  the  bill 
shows  that  **etc."  was  used  by  the  witness. 

Avery  v.  Nordyke  d  Marmon  Co,,  541. 

18.  Bill  of  Exceptions. — Ohjections  to  Approval  hy  Judge. — What  shall 
be  contained  in  a  bill  of  exceptions  is  a  matter  exclusively  for  the 
trial  judge,  and  objections  made  by  a  party  to  his  approval  are 
unavailing.  Avery  v.  Nordyke  d  Marmon  Co.,  541. 

19.  Bill  of  Exceptions. — Instructions. — How  Made  Part  of  Record. — 
Where  instructions  are  incorporated  into  the  bill  of  exceptions  it  is 
not  necessary  for  the  judge  to  sign  marginal  exceptions  thereon. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 

20.  Bill  of  Exceptions, — Failure  to  Include  All  the  Evidence. — Where 
a  judgment  was  rendered  in  favor  of  plaintiff  upon  default,  and  the 
defendant  afterward  filed  a  motion,  supported  by  affidavit,  to  set  aside 
such  default,  and,  upon  the  court's  overruling  same,  appealed  to  the 
Appellate  Court,  but  his  bill  of  exceptions  containing  such  motion  and 
affidavit  failed  to  state  that  this  was  all  the  evidence  in  the  case,  no 
question  is  presented  for  review,  since  evidence  is  admissible  in  such 
case  in  respect  to  the  grounds  on  which  relief  is  asked,  but  not  as  to 
the  truth  of  facts  relied  upon  as  a  defense.         Covault  v.  Sanders,  14. 

21.  Complaint. — Sufficiency. — Where  a  complaint  consists  of  several 
paragraphs,  such  paragraphs  can  not  be  questioned  separately  for  the 
first  time  on  appeal 

Ellison  v.  Totone,  22 ;  Johnston  Glass  Co.  v.  Lucas,  418. 

22.  Decedents'  Estates. — Where  an  action  does  not  involve  the  exercise 
of  probate  jurisdiction,  an  appeal  from  a  judgment  therein  is  gov- 
erned by  the  civil  code,  though  an  administrator  be  a  party. 

Holderman  v.  Wood,  519. 

23.  Interrogatories, — Refusal  to  Require  .More  Specific  Answer, — Fail- 
ure to  Bring  up  Evidence, — Where,  in  an  action  on  a  note,  issue  was 
joined  on  the  question  of  payment,  an  interrogatory  was  submitted  to 
the  jury  asking  when  and  by  whom  such  note  was  paid,  and  the  jury 
in  answer  said :  "Can't  say  by  whom  or  when ;  note  was  marked 
•paid,' "  a  motion  to  require  the  jury  to  answer  more  definitely  can 
not  be  considered  on  appeal,  where  the  evidence  is  not  brought  into 
the  record,  since  the  evidence  might  not  warrant  a  more  specific 
answer.  Stecley  v.  Seward,  398. 

24.  Equity  Case. — Weighing  Evidence  on  Appeal, — In  an  equity  cause 
tried  prior  to  the  taking  effect  of  the  law  of  1903  (Acts  1903,  p.  338, 
§8),  the  Supreme  and  Appellate  Courts  will  not  weigh  the  evidence, 
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and .  where  the  evidence  tends  to  support  the  finding,  the  judgment  of 
the  trial  court  will  not  be  disturbed.  Borror  v.  Carrier,  353. 

25.  Judgments  Within  Jurisdiction  of  a  Justice. — Trusts, — An  action 
to  enforce  a  debt  against  a  trustee  to  be  paid  out  of  trust  property 
does  not  come  within  the  jurisdiction  of  a  justice  of  the  peace,  and  is 
therefore  appealable.  Smith  v.  Taylor,  194. 

26.  Defective  Parties, — Discharge  in  Bankruptcy. — Because  a  defend- 
ant was  discharged  in  bankruptcy  is  no  excuse  for  a  failure  to  include 
such  defendant  as  a  party  on  appeal  where  the  judgment  rendered  in 
the  cause  was  joint  as  to  all  defendants.  Bruce  v.  Myers,  664. 

27.  Necessary  Parties. — Where  two  parties  were  claiming  the  proceeds 
of  an  insurance  policy,  and,  in  an  action  to  determine  the  rightful 
owner,  the  insurance  company  filed  an  interpleader  and  paid  the  pro- 
ceeds of  the  policy  into  court,  but  no  order  for  the  discharge  of  such 
company  was  made,  a  vacation  appeal  which  fails  to  make  such  com- 
pany a  party  must  be  dismissed.  Holderman  v.  Wood,  519. 

28.  Parties. — Joint  Judgment. — Where  a  joint  judgment  is  rendered  in 
favor  of  three  defendants,  and  plaintiff  takes  an  .appeal  and  makes 
but  two  of  the  defendants  parties,  such  appeal  will  be  dismissed. 

Bruce  v.  Myers,  664. 

29.  Improper  Parties  Appellant. — Effect, — Where  persons  are  indi- 
rectly interested  in  the  result  of  a  suit,  but  they  are  not  parties  to  the 
judgment,  they  are  not  proper  appellants,  and  such  appeal  as  to  them 
should  be  dismissed,  but  such  dismissal  does  not  affect  parties  appel- 
lant who  are  parties  to  the  judgment  below. 

Dcmarest  v.  Holdeman,  6S5. 

30.  Decedents*  Estates. — Defective  Parties. — Where  the  administrator 
of  an  estate  is  removed  on  the  application  of  his  surety  for  a  release 
from  his  official  bond,  and  takes  an  appeal  therefrom,  the  estate  is  not 
a  necessary  party  to  such  appeal,  and  the  fact  that  such  appealing 
party  is  designated  as  administrator  makes  no  difference,  the  object 
being  his  individual  protection.  Moore  v.  Bankers  Surety  Co.,  633. 

31.  Parties  to  Issue, — Failure  to  Make  Appellees, — Dismissal, — Where, 
in  an  action  by  a  judgment  lienor  against  a  prior  mortgagee,  a  subse- 
quent mortgagee,  several  judgment  lienors,  the  purchaser  at  adminis- 
trator's sale  and  such  purchaser's  mortgagee,  to  subject  certain  prop- 
erty to  the  payment  of  plaintiff's  judgment  lien,  and  to  have  such  sub- 
sequent mortgage  declared  an  inferior  lien  to  ^such  judgment,  the  fail- 
ure to  make  such  subsequent  mortgagee  a  party  on  appeal  is  fat^l, 
since  the  Appellate  Court  can  not  properly  pass  on  an  assignment  of 
errors  in  which  such  mortgagee's  interest  is  involved,  when  such  mort- 
gagee is  not  before  the  court.  Risser  y,  Dungan,  373. 

32.  Transcript, — Change  of  Name  of  Party. — A  motion  to  dismiss  an 
appeal  because  counsel  changed  the  spelling  of  the  name  of  the 
appellee  is  without  merit  where  it  is  shown  by  counsel  that  it  was 
done  in  good  faith  to  correct,  as  he  believed,  an  error  in  the  spelling 
of  such  name,  the  name  as  corrected  being  idem  sonans  with  the  name 
in  the  record.  City  of  New  Albany  v.  Stier,  615. 

33.  Administrator* s  Bond. — Release. — Statute  Ooveming  Appeal. — 
Where  the  surety  sues  to  be  released  from  an  administrator's  official 
bond,  and  such  administrator  fails  within  the  time  given  by  the  court 
to  furnish  a  new  bond,  and  is  removed,  an  appeal  by  such  adminis- 
trator from  such  judgment  is  governed  by  the  civil  code. 

Moore  v.  Bankers  Surety  Co.,  633. 

34.  Decedenfs  Estates. — Time  of  Filing  Transcript  hy  Administrator. 
— AMiere  an  appeal  is  taken  by  an  administrator  in  an  action  growing 
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out  of  a  matter  connected  with  the  decedent's  estate,  Buch  appeal  is 
governed  as  to  the  time  of  filing  the  transcript  in  the  Appellate  Court 
by  §2610  Burns  1901,  Acts  1899,  p.  397.  Chipman  v.  Wells,  1. 

35.  Failure  of  Administrator  to  File  Transcript  Within  Time  Allowed 
Adverse  Party, — Dismissal. — Where  an  administrator,  in  an  appeal 
growing  out  of  a  matter  connected  with  the  decedent's  estate,  fails  to 
file  his  transcript  on  appeal  within  100  days  from  the  date  of  the 
decision  complained  of,  the  time  allowed  to  an  adverse  party  by  §2610 
Burns  1901,  Acts  1899,  p.  397,  such  appeal  will  be  dismissed. 

Chipman  v.  Wells,  1. 

36.  Transcript, — Defective  Certificate. — Where  the  clerk's  certificate 
to  a  transcript  on  appeal  states  that  the  "above  and  foregoing  tran- 

I  script  is  a  full,  true,  and  complete  transcript  and  copy  of  the  entries" 

I  in  such  cause,  no  question  can  be  raised  on  th«  pleadings  or  conclu- 

sions of  law,  since  such  certificate  fails  to  show  that  such  transcript 
I  contains  "full,  true,  and  complete  copies  of  all  papers  and  entries  in 

I  said  cause"  as  requhred  by  act  of  1903.     (Acts  1903,  p.  338.) 

Zarinff  v.  Perrin  Nat,  Bank,  5. 

37.  Transcript, — Defective  Certificate. — Amendment, — Where,  on  mo- 
tion of  appellee  to  dismiss  the  appeal  against  him  on  the  grounds  that 
no  seal  of  the  court  was  attached  to  the  clerk's  certificate  to  the  tran- 
script and  that  the  clerk's  certificate  covered  only  the  "entries"  in  the 
cause,  leave  was  given  the  appellant  to  amend,  and  such  appellant 
caused  the  seal  to  be  attached,  but  made  no  amendment  to  the  cer- 
tificate, no  question  is  presented  on  the  pleadings. 

Zarinff  v.  Perrin  Nat,  Bank,  5. 

38.  Transcript. — Precipe. — Original  Bill  of  Exceptions. — Where  appel- 
lant by  his  precipe  directs  the  clerk  to  make  a  transcript  in  a  certain 
cause,  it  is  the  duty  of  the  clerk  to  make  a  complete  transcript,  and 
under  the  act  of  1903  (Acts  1903,  p.  338,  §7)  the  original  bill  of 
exceptions  may  properly  be  included  therein. 

Avery  v.  Nordyke  d  Marmon  Co,,  541. 

39.  Trial  Judgment. — Presumption. — All  presumptions  must  be  in- 
dulged in  favor  of  the  trial  court's  judgment,  and  it  must  stand  unless 
it  is  made  affirmatively  to  appear  that  it  was  erroneous. 

Conrad  v.  Cleveland,  etc,  R,  Co,,  133. 

40.  Vacation, — Failure  to  Give  Notice. — Where  a  vacation  appeal  is 
taken  and  no  notice  is  given  to  the  adverse  party  and  no  steps  taken 
to  bring  him  into  court  within  90  days  after  filing  such  appeal,  it  will 
be  dismissed.  Moore  v.  Bankers  Surety  Co,,  633. 

41.  Vacation, — ^Where  an  appeal  is  taken  by  the  administrator  of  an 
estate  from  a  judgment  removing  him  from  such  trust  on  an  applica- 
tion by  his  surety  to  be  released  from  such  administrator's  official  bond 
and  his  failure  to  file  a  new  bond,  and  such  administrator  failed  to 
pray  an  appeal,  or  to  file  an  appeal  bond,  as  required  in  term-time 
appeals,  such  constitutes  a  vacation  appeal. 

Moore  v.  Bankers  Surety  Co,,  633. 

42.  Term-time. — Failure  to  File  Transcript  in  Time. — Where  a  term- 
time  appeal  is  prayed  and  the  appellant  fails  to  file  his  transcript 
within  the  time  allowed  by  law  for  term-time  appeals,  such  appeal 
must  be  treated  as  a  vacation  appeal.  Holderman  v.  Wood,  519. 

43.  Term-time. — Failure  to  Stay. — Where  an  executor  desires  to  take 
an  appeal  under  the  civil  code  he  must  ask  for  a  stay  of  the  proceed- 
ings in  the  court  below,  and  in  the  absence  of  an  order  granting  such 
stay,  an  appeal  taken  will  be  treated  as  a  vacation  appeal. 

Holderman  v.  Wood,  510. 
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44.  Term-time. — To  constitute  a  term-time  appeal  there  is  requisite 

(1)  an  appeal  prayed  during  the  term  at  which  judgment  is  rendered, 

(2)  the  penalty  of  bond  mu:>it  be  fixed  and  surety  named  during  such 
term,  (3)  the  bond  mu^t  be  filed  during  term,  or  time  fixed  by  court, 
and  the  bond  filed  within  such  time,  (4)  the  transcript  must  be  filed 
in  Supreme  Court  within  60  days  from  filing  the  bond. 

Holderman  v.  Wood,  519. 

45.  Motion  to  Dismiss. — "Notice. — Waiver. — Where  appellant  appears 
to  a  motion  to  dismiss  the  appeal,  and  files  a  brief  against  the  gratit- 
ing  of  such  motion,  such  appellant  can  not  complain  because  the 
notice  of  such  motion  fixed  no  time  for  the  hearing  of  the  same ;  nor 
because  the  motion  had  no  proof  of  service  attached ;  nor  that  one  of 
its  specifications  was  unverified.  Bruce  v.  Myers,  064. 

46.  Weighing  Evidence. — Where  there  is  some  evidence  tending  to  sup- 
port the  finding,  the  judgment  below  will  not  be  disturbed. 

First  Nat.  Bank  v.  Beach,  80 ;   Union  Traction  Co.  v.  Buckland,  420. 

ABGXJMENT  OF  COUNSEIi-- 

Trial  court  may  refuse  to  permit  closing,  when  defendant  waives  his 
right  to  argue,  see  Trial,  2 ;   Conrad  v.  Cleveland,  etc.,  R.  Co.,  133. 

ASSX7MPTI0N  OF  BISK— 

See  Pleadixo  ;  Master  and  Servant. 

ATTOBNEY  AND  CLIENT— 

Judgment  hy  Agreement. — Power  to  Bind  Client, — Where  a  married 
woman  had  entrusted  her  defense  to  an  action  to  her  husband,  who 
appeared  and  represented  her  during  the  proceedings  in  the  cause, 
and  with  her  knowledge  submitted  the  cause  for  trial,  and  agreed  to 
the  judgment  rendered,  such  judgment  is  binding  upon  such  wife, 
regardless  of  the  merits  of  any  defense  she  might  have,  and  it  is  not 
error  to  refuse  to  set  aside  the  submission  of  such  cause. 

WUkie  V.  Reynolds,  527. 

BANKS  AND  BANKINGK- 

Cashier. — Powers. — Receiving  Funds  Away  from  Bank. — A  cashier  has 
no  power  to  bind  his  bank  by  receiving  deposits  away  from  the  bank. 
Such  customer  takes  the  risk  that  such  cashier  will  properly  deliver 
such  money  to  the  bank  to  the  credit  of  such  customer's  account. 

Demarest  v.  Holdeman,  685. 

BILL  OF  EXCEPTIONS— 

See  Appeal  and  Error,  9-20. 

BILLS  AND  NOTES— 

See  Pleading,  1-5. 

In  reformation  of,  failure  to  find  fraud  is  harmless  where  mortgage 
securing,  contained  promise  to  pay  debt,  see  Trial,  6;  Johnson  v. 
Sherwood,  490. 

1.  Fraud. — Reformation. — \Miere  the  maker  of  a  note  wrote  the  same, 
and  it  was  the  intention  of  the  parties  for  it  to  include  attorneys*  fees, 
but  such  maker,  being  a  lawyer,  interlined  such  payment  with  a  con- 
dition, thus  invalidating  such  provision,  such  action  is  fraudulent  ns 
to  the  payee,  and  equity  will  relieve  by  striking  out  such  condition. 

Johnson  v.  Sherwood,  490. 
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2.  Fraud. — Where  the  payee  of  a  note  procured  the  maker  thereof  to 
execute  such  note  b3'  fraudulently  representing  to  such  maker  that 
such  payee  had  secured  orders  for  the  alleged  patented  article  for 
which  such  note  was  given,  from  all  the  representative  citizens  of  the 
different  townships  in  the  maker's  county,  and  that  such  maker  relied 
upon  such  false  representations,  and  that  in  truth,  no  such  orders 
were  given,  and  such  article  was  not  salable  except  to  a  very  few 
people,  such  fraudulent  conduct  is  sufficient  to  vitiate  such  note,  and  a 
defense  setting  up  such  facts  is  sufficient. 

First  Nat.  Bank  v.  Beach,  80. 

3.  Ansicer, — Ultra  Vires. — Failure  and  Want  of  Consideration, — In  an 
action  on  a  note  governed  by  the  law  merchant,  executed  by  a  cor- 
poration, answers  of  ultra  vires,  want  of  consideration  and  failure  of 
consideration  are  all  bad  as  against  an  innocent  holder  for  value. 

Midland  ^teel  Go,  v.  Citizens  Nat,  Bank,  107. 

4.  Law  of  Foreign  State. — Presumption. — Deeimons  of  Foreign  State 
on  Law  Merchant. — Where  a  note  Ls  governed  by  the  law  merchant  of 
a  foreign  state,  the  presumption  is  that  such  law  merchant  is  the  same 
as  in  this  State,  but  the  decisions  of  the  highest  courts  of  such  foreign 
state  in.  such  case  are  binding,  as  to  what  that  law  is,  on  the  courts 
of  this  State.  Midland  Steel  Co,  v.  Citizens  Nat,  Bank,  107. 

5.  Payable  in  Foreign  State. — What  Law  Governs. — A  note  executed 
in  Indiana  and  made  payable  in  a  bank  in  a  foreign  state,  is  governed 
by  the  laws  of  such  foreign  state. 

Midland  Steel  Co.  v.  Citizens  Nat.  Bank,  107. 

6.  Foreign  Law. — Hotc  Proved. — Where  it  is  claimed  that  the  note  in 
suit  is  governed  by  the  laws  of  a  foreign  state,  it  is  not  necessary  that 
such  foreign  law  should  he  statutory,  since  our  statute  (§484  Burns 
1901,  Acts  1881,  p.  240,  §*M2)  provides  that  the  unwritten  or  common 
law  of  one  of  the  United  States  may  be  proved  as  a  fact  in  -the  courts 
of  this  State.  Midland  Steel  Co.  v.  Citizens  Sat.  Bank,  107. 

7.  Payable  in  Foreign  State. — Law  Merchant. — Presumption. — There 
is,  strictly  speaking,  no  general  law  merchant  i)oculiar  to  any  par- 
ticular state,  but  the  presumption  is  that  the  rules  thereof  are  the 
same  everywhere,  the  custom  of  merchants  being  similar  over  the 
commercial  world.  Midland  Steel  Co,  v.  Citizens  Nat.  Bank,  107. 

BBIEFS— 

May  assist  in  determining  theory  of  complaint,  see  Pleading,  57 ; 
American  Plate  Glass  Co.  v.  A'tcoson,  043. 

BUBDEN  OF  PROOF— 

As  to  corporate  name.  State  has,  in  prosecutions  against  cori)orations, 
see  Trial,  3 :   Aeine  Fertilizer  Co.  v.  State,  34G. 


No  right  to  exact  restricted  contract  from  shipper,  see  Pleading,  13 ; 
Evansville,  etc.,  R.  Co.  v.  McKinney,  402. 

1.  Contract. — Valuation  of  Property. — Consideration. — A  contract  be- 
tween a  carrier  and  shii)i)or  restricting  such  carrier's  common-law 
liability  must  have  some  consideration  besides  the  acceptance  of  the 
goods;  and  such  contract,  when  fair  and  reasonable,  and  fairly 
secured,  is  valid.  Evansville,  etc.,  It.  Co,  v.  McKinney,  402, 
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2.  Passenger. — Stepping  from  Car  in  Motion. — Contrihufory  Negli- 
gence.— Whether  a  car  from  which  plaintiff  alighted  had  stopped  at  a 
street  crossing  for  passengers  to  alight  and  the  car  started  before  he 
had  alighted,  or  whether  such  passenger  stepped  off  after  the  car  had 
crossed  the  street  and  was  under  headway,  was  a  question  for  the 
jury.  Union  Traction  Co.  v.  Sioeloff,  511. 

GASES— 

For  table  of  cases  cited,  see  p.  vii. 

CITIZENS— 

Residents. — Jurisdiction. — A  resident  is  one  who  is  personally  present 
in  a  community,  but  a  citizen  may  be  absent  temporarily,  and  not  lose 
his  political  rights,  and  if  he  ceases  to  reside  in  a  locality,  this  does 
not  prevent  the  courts  from  taking  jurisdiction,  upon  proper  service, 
where  the  rem  or  thing  in  action  is  therein  located. 

HoUenhack  v.  Poston,  4S1. 

OLEBIOAL  EBBOB— 

As  to  date,  see  Pleading,  12 ;  HoUenhack  v.  Poston,  481. 

COLLATEBAL  ATTACK— 

See  Judgment,  3-5;  Richcreek  v.  Russell,  217;  PhiUips  v.  Hutchin- 
son,  486. 

COMPBOMISE  AND  SETTLEMENT— 

• 

Where  board  does  with  treasurer,  school  city  may  recover  from  board, 
see  Counties.  3 ;  Demarest  v.  Holdeman,  685. 

CONCLUSION— 

A  finding  that  a  notice  was  duly  and  legally  recorded  is  a,  see  Tbial, 
54 ;   Krots  v.  A,  R.  Beck  Lumber  Co.,  577. 

"Care,**  "carefulnes,"  "neglect,"  and  "negligence"  are,  see  Words  and 
Phrases,  1 ;  Avery  v.  Nor  dyke  d  Marmon  Co.,  541. 

Answers  to  interrogatories  which  are,  can  not  be  considered,  see  Trial, 
32,  36 ;  Avery  v.  Nordyke  d  Marmon  Co.,  541. 

An  interrogatory  which  is,  should  be  refused,  see  Trial,  37;  Fire 
Assn.,  etc.,  v.  Yeagley,  387. 

C0NSTITT7TI0NAL  LAW— 

Defense. — Refusal  to  Permit. — Contempt. — Due  Process  of  Law. — The 
denial  of  the  right  of  defense  because  the  defendant  has  committed 
contempt,  constitutes  the  taking  of  his  property  without  due  process 
of  law.  Citizens  Nat.  Bank  v.  Alexander,  596. 

CONTEMPT— 

Court  has  no  right  to  strike  out  defense  for,  see  Constitutionai.  Law  ;  • 
Citizens  Nat.  Bank  v.  Alexander,  596. 

1.  Striking  Out  Demurrer. — Where  plaintiff  moves  to  strike  out  de- 
fendant's demurrer  to  the  complaint  on  account  of  alleged  contempt 
of  defendant  in  failing  to  answer  questions  on  a  statutory  examina- 
tion of  such  defendant,  such  motion  should  be  overruled. 

Citizens  Nat.  Bank  v.  Alexander,  596. 
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2.  Jurisdiction. — Where  the  defendants  in  an  action  of  contempt 
appear  and  answer  to  such  proceeding,  they  can  not  complain  of  the 
lack  of  process.  Anderson  v.  Indianapolis  Drop  Forging  Co.,  100. 

3.  Chancery  Practice. — Statutory  Construction. — In  a  proceeding  for 
contempt,  for  the  enforcement  of  private  rights,  a  defendant  may  not 
obtain  his  discharge  by  filing  a  sworn  denial  of  the  charges  made,  but 
evidence  will  be  heard  in  contradiction  thereof.  Sections  eight  and 
nine  of  the  law  of  1879  (Acts  1879,  p.  112,  §§1024,  1025  Burns  1901) 
do  not  apply  to  cases  of  a  civil  character,  but  only  to  criminal  or 
common-law  cases.        Anderson  v.  Indianapolis  Drop  F^orging  Co.,  100. 

4.  Statutory  Provisions. — Appeal. — Section  nine  of  the  law  of  1879 
(Acts  1879,  p.  112,  §1025  Burns  1901)  is  declaratory  of  the  common 
law  and  gives  the  defendant  in  criminal  or  common-law  actions  for 
contempt  the  right  of  appeal. 

Anderson  v.  Indianapolis  Drop  Forging  Co.^  100. 

5.  CrimintU. — Procedure. — In  those  cases  denominated  criminal,  or 
common-law  contempts,  a  defendant  is  entitled  to  a  discharge  by  filing 
his  sworn  denials  to  the  charges  filed,  and  a  failure  to  deny  them 
subjects  him  to  punishment  without  the  hearing  of  any  evidence. 

Anderson  v.  Indianapolis  Drop  Forging  Co.^  100. 

6.  Kinds  of. — Contempts  in  this  State  are  of  two  kinds,  (1)  those  for 
which  punishment  is  inflicted  for  the  vindication  of  public  authority, 
denominated  criminal.  (2)  those  in  which  the  enforcement  of  private 
rights  and  remedies  are  the  objects,  denominated  civil. 

Anderson  v.  Indianapolis  Drop  Forging  Co.,  100. 

7.  Refusal  of  Party  to  Answer  Questions  on  Statutory  Examinations. — 
Whether  a  party  who  fails  or  refuses  to  answer  questions  on  an 
examination  under  the  statute  is  guilty  of  a  contempt  is  a  question 
largely  in  the  discretion  of  the  trial  court. 

Citizens  Nat.  Bank  v.  Alexander,  59(3. 

CONTBAOTS— 

See  Co\'ENANTS ;  Pleading,  14-20. 

Of  married  women,  earnings  belong  to  themselves,  see  Husband  and 
Wife,  1-3 ;  Kennedy  v.  S wisher ,  67G. 

Restriction  of  carriers*  common-law  liability,  gee  Carriers,  1 ;  Evans- 
vUle,  etc.,  R.  Co.  v.  McKinney,  402. 

Can  not  maintain  action  on  bilateral,  when  only  one  party  signed,  see 
Pleading,  58 ;  Ellison  v.  Totone,  22. 

Oral,  burden  is  on  plaintiff  to  prove  consideration,  see  Trial,  11 ;  jfiien- 
nedy  v.  Swisher,  676. 

1.  Acceptance  of  Article  Conditioned  on  "Satisfaction  of  Purchaser." — 
Test. — Rejection. — Where  a  certain  furnace  device  was  contracted  for 
by  defendant  and  it  was  provided  in  such  contract  that  defendant 
should  have  a  certain  time  in  which  to  test  same,  and  if  at  the  expira- 
tion of  such  time  such  device  fulfilled  the  warranty  given,  and  was 
constructed  in  a  good  workmanlike  manner,  and  '*to  the  satisfaction 
of  said  second  party,"  and  the  defendant  notified  plaintiff  within  the 
time  that  he  could  not  accept  the  device,  and  thereby  rejected  same, 
the  plaintiff  can  not  recover.  Reed,  etc.,  Furnace  Co.  v.  State,  265. 

2.  Advancements. — Obligation  for  Repayment. — Implied  Contract. — ■ 
Where  plaintiff  contracted  with  defendant  for  certain  work,  and,  to 
enable  defendant  to  give  his  entire  time  and  energy  to  such  work, 
agreed  to  advance  him  not  to  exceed  $15  per  week,  payable  out  of  com- 
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tnisBions  to  become  due  defendant,  it  being  agreed  that  defendant 
jshould  remain  in  plaintiff's  employ  at  plaintiff's  option,  bo  long  AA 
defendant  was  "in  debt"  to  him,  such  contract  does  not  show  any 
obligation  upon  defendant  personally  to  repay  such  advancements, 
but  the  same  must  be  collected  from  such  commisjsions,  nor  does  it 
show  any  implied  promise  arising  from  such  terms. 

Arhaugh  v.  Bhockney,  26d. 

3.  Adtancefnenis. — Cotl€citon.^--Whete  a  contract  provided  that  plain- 
tiff should  "advance**  to  defendant  not  to  exceed  $15  per  Iveek  fof 
current  expenses,  such  amount  to  be  a  first  lien  and  payable  out  of 
Commissions  which  should  become  due  to  the  defendant,  quch  "advance^ 
toent"  did  not  constitute  a  personal  liability^  since  there  was  no  pro^ 
vision  requiring  the  defendant  to  pay  such  sums. 

Arhaugh  v.  Shockney,  268. 

4.  Soliciting  Insurance. — Expenses. — Advancements. — Where  plaintiit 
Contracted  to  employ  defendant  to  solicit  insurance  and  to  pay  him 
therefor  a  certain  commission,  and  also  to  advance  money,  not  to 
exceed  $15  per  week,  for  current  expenses,  the  same  to  be  retained 
out  of  and  be  a  first  lien  on  defendant's  commission  on  premiums 
secured  by  him,  and  the  contract  further  provided  that  defendant 
should  turn  over  all  premiums  until  his  commissions  should  equal 
such  advancements,  and  the  bond,  executed  as  security  by  defendant, 
provided  that  defendant  should  pay  over  to  plaintiff  all  moneys  pay- 
able in  any  event  on  account  of  the  advancements  made  to  him,  such 
contract  provides  compensation  only  to  the  amount  of  commissions 
and  does  not  include  the  $15  per  week  in  addition. 

Arhaugh  v.  Shockneyt  208. 

5.  SoUciting  Insurance. — Commission. — Where  plaintiff  contracted  to 
employ  defendant  to  solicit  life  insurance,  and  to  pay  him  for  his  serv- 
ices a  certain  commission  on  all  premiums  collected  and  paid  over 
upon  insurance  secured  by  him,  and  that  all  money  or  notes  received 
by  defendant  should  constitute  a  fiduciary  trust,  to  be  paid  over  to 
plaintiff  at  the  plaintiff's  option,  the  only  compensation  to  which 
defendant  was  entitled  was  the  commission  provided. 

Arhaugh  v.  Shockney,  268. 

6.  Partnership. — Breach. — Damaoes. — Where,  in  an  action  by  a  mem- 
ber of  a  partnership  for  damages  for  breach  of  a  contract  for  the  pur- 
chase of  his  interest,  it  is  shown  that  the  contract  sued  on  had  never 
been  completed,  and  that  the  final  terms  thereof  had  never  been 
adjusted,  such  cause  of  action  fails,  since  the  plaintiff  in  such  suit 
must  prove  a  contract  complete  in  all  of  its  terms. 

Dressier  v.  Kelly,  235. 

7.  Written. — Signature. — Presumption. — Where  the  form  of  a  contract 
indicates  that  it  was  to  be  executed  by  both  parties,  and  no  name 
appears  in  the  body  of  the  contract  except  defendant's,  and  it  is  signed 
by  the  plaintiff  alone,  the  court  can  not  presume  that  the  name  of  the 
defendant  in  the  body  of  such  instrument  wa^s  intended  as  a  signature. 

Ellison  V.  Towncy  22. 

8.  Execution. — The  execution  of  a  contract  in  writing  includes  the 
subscribing  thereof  and  the  delivery  by  the  subscriber. 

Ellison  V.  Toume,  22. 

9.  Payment. — Forfeiture. — Negotiahle  Note. — Where  a  contract  was  to 
be  forfeited  unless  a  payment  was  made  at  a  certain  date,  and  the 
plaintiff  gave  defendant  his  promissory  note  payable  at  a  bank  in  this 
State  for  such  sum,  a  finding  that  payment  had  been  made  .can  not  be 
disturbed.  Delaney  v.  Shipp,  4oC, 
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10.  Forfeiture, — Ewtetision  of  Time. — Payment. — Where  plaintiff  con- 
tracted to  purchase  a  farm,  paying  therefor  $200  cash,  and  agreeing 
to  pay  $100  on  October  13,  and  $2,300  on  March  1,  time  being  of  the 
essence  of  the  contract,  and  a  failure  to  make  any  payment  being  a 
forfeiture  of  the  contract  and  the  amount  paiu  to  be  considered  rent 
and  liquidated  damages,  and  he  executed  his  negotiable  note  for  the 
$100  payment,  which  defendant  indorsed  to  a  real  estate  agent  as  pay 
for  commission,  and  after  it  became  due  such  agent  extended  the  time 
of  payment  thereof,  and  the  defendant  sold  such  land  to  another  per- 
son, thereby  putting  it  out  of  his  power  to  perform  his  contract,  a 
judgment  in  plaintiffs  favor  for  $200  and  interest  and  the  cancella- 
tion of  the  note,  is  supported  by  the  proof.  Dclaney  v.  Shipp,  45(5. 

11.  Liquidated  Damages. — Penalty. — A  contract  entered  into  between 
the  cross-complainant,  an  extensive  dealer  in  stone  in  Indianapolis, 
and  the  plaintiff,  the  owner  of  a  stone-quarry,  providing  among  other 
things  that  for  all  the  stone  sold  by  the  cross-complainant  for  the 
plaintiff  he  should  receive  a  five  per  cent,  commission,  and  for  all 
stone  sold  in  such  city  by  the  plaintiff  himself  or  through  others  than 
cross-complainant,  tho  cross-complainant  should  receive  twenty-five 
per  cent,  commission,  such  contract  further  binding  cross-complainant 
not  to  sell  stone  for  others  than  those  named  in  the  contract,  and  not 
forbidding  the  plaintiff  to  sell  personally  or  through  others  in  such 
city,  such  contract  for  a  commission  of  twenty-five  per  cent,  must  be 
held  to  be  liquidated  damages  and  not  a  penalty,  since  the  loss  to 
cross-complainant  can  not  "be  easily  and  precisely  determined  by  any 
pecuniary  standard"  and  the  per  cent,  fixed  can  not  be  said  to  be 
greatly  disproportionate  to  the  loss.  Benner  v.  Magee^  176. 

12.  Tj€x  Solutionis. — Where  a  note  is  executed  in  Indiana,  made  pay- 
able in  Indiana,  and  an  attempt  made  to  bind  the  contractor,  a  mar- 
ried woman,  by  the  statutory  law  of  estoppel  of  Indiana,  and  a  mort- 
gage is  executed  on  lands  in  Missouri  for  the  sole  purpose  of  securing 
such  note,  such  transaction  is  governed  by  the  laws  of  Indiana. 

Ft.  Wayne  Trust  Co.  v.  Sihler,  140. 

13.  Marriage. — Malicious  Interference. — Privilege. — Where  defendants* 
son  had  contracted  to  marry  plaintiff,  and  the  defendants,  father  and 
mother,  conspired  to  wrong  plaintiff  and  maliciously  persuaded,  com- 
manded and  hired  said  son  to  break  such  contract,  and  threatened 
such  son  that  if  he  did  marry  the  plaintiff  they  would  drive  him 
from  home,  disown  and  disinherit  him,  and  that  they  paid  a  third 
party  a  large  sum  of  money  to  take  such  son  away  where  plaintiff 
could  not  see  nor  communicate  with  him,  and  that  they  falsely  charged 
plaintiff  with  being  unchaste  and  with  .suffering  an  abortion,  and  at 
the  time  of  the  doing  of  these  things  they  knew  that  such  son  had 
kept  her  company  for  three  years  without  any  complaint  on  their 
part,  and  had  engaged  to  marry  her,  and  under  such  promise  had 
seduced  hor,  and  that  a  child  had  been  born  to  him  and  her,  such  acts 
are  not  suflficient  to  constitute  a  liability  in  plaintiff's  favor  against 
such  parents,  such  acts  being  protected  by  an  absolute  privilege  of  the 
law.  Leonard  v.  Whetntone,  38.'{. 

14.  Marriage. — Advice  hy  Parents. — Right  of  Action. — ^Though  a  par- 
ent's advice  may  result  in  a  child's  breach  of  a  contract  of  marriage, 
still,  the  giving  of  such  advice  is  not  actionable. 

Leonard  v.  Whetstone,  liHX 

15.  Marriage. — Malicious  Interference  hy  Third  Party. — Liability. — 
Where  a  third  person  by  false  and  slanderoius  statements  procures 
the  breach  of  a  contract  of  marriage,  such  third  person  can  not  be 
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sued  for  causing  a  breach  of  such  contract,  but  may,  for  such  slander 
or  libel.  Leonard  v.  Whetstone,  383. 

16.  Marriage, — Adi'ice  of  Parents. — Liahility. — A  parent  has  the  right 
to  advise  a  child  in  reference  to  a  marriage  contract,  and  also  to 
advise  the  breach  of  a  contract  of  marriage  when  such  parent  thinks 
the  marriage  should  not  be  consummated.     Leonard  v.  Whetstone,  383« 

17.  Payment  hy  Note,  —  Transfer,  —  Forfeiture  for  Nonpayment.  — 
Where,  by  contract  a  certain  sum  should  be  paid  On  a  certain  date 
and  a  negotiable  note  was  given  in  payment,  and  the  payee  indorsed 
same  to  a  third  party  who  extended  the  time  for  payment,  the  payee 
could  not  take  advantage  of  such  nonpayment  to  declare  a  forfeiture, 
as  the  payment  or  nonpayment  was  no  longer  of  any  concern  to  him. 

Delaney  v.  Shipp,  456. 

18.  Real  Estate  Brokerage. — Performance, — Where  the  defendant  con- 
tracted with  plaintiff,  a  real  estate  broker,  to  sell  her  land  on  the  fol- 
lowing terms :     $35  per  acre,  $300  part  payment  in  cash,  and  balance 

'  $2,500,  all  cash,  on  March  1,  1902,  or  before,  and  the  plaintiff  secured 
a  proposed  purchaser  on  the  following  terms,  $35  per  acre,  $300  part 
payment  in  cash,  purchaser  "to  assume  a  mortgage  on  said  lands  for 
$500,  and  balance  $2,000  payable  in  cash  by  March  1,  1902,  such 
broker  was  not  entitled  to  any  commission  for  such  service,  the  terms 
of  sale  being  substantially  different  from  the  terms  entered  into  with 
proposed  purchaser.  Engle  v.  Johnson,  593. 

19.  Repudiation. — Right  of  Party  Repudiating, — Where  the  plaintifiE 
employed  defendant  to  solicit  insurance  for  a  certain  commission,  and 
agreed  to  advance  to  defendant,  for  current  expenses,  not  to  exceed 
$15  per  week,  such  advancements  to  be  deducted  from  commissions, 
and  the  plaintiff  after  making  some  advancements  refused  to  make  any 
further  advancements  unless  defendant  would  execute  a  new  contract, 
such  refusal  constituted  a  repudiation  of  such  contract  and  justified 
defendant  in  quitting  such  employment,  and  the  plaintiff's  repudiation 
precludes -any  recovery  by  him  on  such  contract. 

Arhaugh  v.  Shockney,  268. 

CONTBIBUTOBT  NEGLIGENOE— 

See  Master  and  Servant  ;  Negligence  ;  Railroads. 

See,  as  to  allegation  of  freedom  from,  Pleading,  6,  7. 

Passenger  stepping  off  while  car  in  motion,  see  Carriers,  2;  Union 
Traction  Co,  v.  Siceloff,  511. 

COSTS— 

Examination  of  Party. — Failure  to  Read, — Where  a  party  takes  a  statu- 
tory examination  of  the  adverse  party,  and  fails  to  read  such  exam- 
ination on  the  trial  of  such  cause,  the  cost  thereof  is  taxable  against 
the  party  taking  same.  Citizens  Nat,  Bank  v.  Alexander,  5^6. 

COUKTEBOIiAIM— 

As  to  nature  of,  see  Pleading,  21-23 ;  Johnson  v.  Sherwood,  490. 

COTTKTIES— 

Cost  of  free  gravel  road  not  the  indebtedness  of,  see  Highways,  1 ; 
King  v.  Board,  etc.,  231. 

1.  Board  of  Commissioners. — Clerk. — Agency. — ^The  clerk  of  the  cir- 
cuit court  is  not  an  agent  of  the  board  of  commissioners,  and  pay  for 
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services  in  doing  janitor  work  at  the  request  of  such  clerk  alone  can 
not  be  enforced  against  the  county,  although  such  board  might,  in 
their  discretion,  have  contracted  for  such  services. 

Board,  etc.,  v.  Bline,  352. 

2.  Voluntary  Services. — Liahility. — Where  the  clerk  of  the  circuit 
court,  without  authority  from  the  board  of  commissioners,  hires  per- 
sons to  do  janitor  service  for  his  office,  paying  them  therefor,  such 
expenditures  were  voluntary,  and  there  being  no  statute  on  which  to 
found  such  claim,  it  constitutes  no  liability  as  against  the  county,  the 
mere  beneficial  character  of  the  service  not  being  sufficient  to  support 
such  claim.  Board,  etc.,  v.  Bline,  352. 

3.  Compromise.  —  Treasurer.  —  School  City.  —  Liability.  —  Where 'the 
board  of  commissioners  settle  with  the  bondsmen  of  a  county  treas- 
urer, and  in  such  settlement  they  include  money  due  to  a  school  city, 
and  turn  the  same  into  the  general  funds  of  the  county,  the  school 
city  may  compel  the  county  to  repay  such  money  to  it. 

Demarest  v.  Holdeman,  685. 

OOTJBTS— 

1.  Circuit. — Jurisdiction  of  Cause  Involving  Title  to  Real  Estate 
Appealed  from  Justice. — Where  a  cause  of  action  involving  title  to 

,real  estate  is  appealed  from  a  justice  of  the  peace,  the  circuit  court 
on  appeal  does  not  have  jurisdiction,  and  a  motion  to  dismiss  the 
cause  should  be  sustained.  Deane  v.  Robinson,  468. 

2.  Circuit. — Case  Certified  from  Justice's  Court. — 'New  Parties.-^The 
fact  that  new  parties  may  be  necessary  in  a  cause  before  a  justice, 
when  title  to  real  estate  is  put  in  issue,  does  not  prevent  such  justice 
from  certifying  the  cause  to  the  circuit  court.      Deane  v.  Robinson,  468. 

COVENANTS— 

Liability  of  heirs  for  ancestor's  breach  of,  see  Descent  and  Distribu- 
tion ;   Muller  v.  Fowler,  66. 

Liability  of  lessee  for,  after  assigning  lease,  see  Landlord  and  Tenant, 
1 ;  Heller  v.  Dailey,  424. 

1.  For  Private  Railroad  Crossing.  —  Whether  Runs  with  Land.  — 
Where,  in  a  deed  of  conveyance  of  a  railroad  right  of  way,  it  is  pro- 
vided that  the  railrokd  company  shall  "make  for  the  grantors  one 
farm  crossing,"  such  covenant  runs  with  the  land  and  may  be  enforced 
by  the  grantors  or  their  grantees  against  such  railroad  company  or  its 
grantees.  Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  324. 

2.  For  Private  Railroad  Crossing. — Breach. — Where  a  railroad  com- 
pany received  a  deed  for  its  right  of  way,  which  was  beneficial,  and 
recorded  same,  such  deed  containing  a  covenant  "to  make  for  the 
grantors  one  farm  crossing,"  and  a  crossing  was  maintained  by  the 
companies  owning  such  road  up  to  the  destruction  of  such  crossing  in 
1901,  and  after  such  destruction  such  company  pretended  to  supply 
a  crossing  at  another  place,  such  facts  show  that  such  deed  was 
accepted,  and  that  such  covenant  was  for  the  maintenance  as  well  as 
the  making  of  the  crossing.  Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  324. 

3.  For  Private  Railroad  Crossing. — Breach. — Damages. — The  measure 
of  damages  for  a  breach  of  covenant  to  erect  and  maintain  a  private 
railroad  crossing  is  the  amount  it  will  cost  to  make  a  new  crossing, 
together  with  damages  for  any  loss  of  the  use  of  the  land  on  the  other 
side  of  such  railroad  during  the  period  of  deprivation  to  the  time  of 
the  trial.  Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  324. 
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cbjjujnaxa  law— 

See   iNDICTMEiST  AND   INFORMATION. 

For  procedure  in  criminal  or  common-law  contempt,  see  CJontempt,  3-5 ; 
Anderson  v.  Indianapolin  Drop  Forging  Co.,  100. 

BAICAGES— 

Measure  of,  in  condemnation  of' lands,  see  Eminent  Domain,  1-3; 
White  V.  Cindnnaii^  etc.,  Railroad^  287. 

For  flowing  of  land  by  railroad,  see  Nuisance,  3,  4;  Baltimore^  etc, 
R.  Co.  V.  Quillen,  330. 

1.  Measure  of. — Board  and  Clothing. — Evidence. — In  an  action  by  a 
parent  for  damages  for  the  death  of  his  minor  child  it  is  proper  to 
deduct  from  the  gross  damages  suffered  the  cost  of  the  board  and 
clothing  for  such  child,  and  it  is  error  to  exclude  evidence  tending  to 
show  the  value  of  board  and  clothing  at  the  place  w^here  such  child 
lived.  Southern  Ind.  R.  Co.  v.  Moore,  154. 

2.  Measure  of. — Action  by  Parent  for  Death  of  Child. — In  an  action 
by  a  parent  for  damages  for  the  death  of  his  minor  child,  the  measure 
of  damages  is  the  value  of  such  child's  services  until  majority,  taken 
in  connection  with  such  child's  prospect  In  life,  less  the  cost  of  such 
child's  .support  and  maintenance.  And  to  this,  in  proper  cases,  the 
expeni-^e  of  care  and  attention  made  necessary  because  of  such  injury 
should  be  added.  Southern  Ind.  R.  Co.  v.  Moore,  154. 

3.  Measure  of. — It  is  proper  for  the  mother  in  an  action  by  her  for 
damages  for  the  death  of  her  minor  child  to  show  that  such  child  had 
contracted  for  a  home  for  her  and  was  paying  for  same,  her  loss  being 
a  question  for  the  jury.  Southern  Ind.  R.  Co.  v.  Moore,  154. 

4.  Measure  of. — Question  for  Jury. — In  an  action  by  a  parent  for  dam- 
ages for  the  death  of  his  minor  child,  the  measure  of  damages  is  not 
limited  to  the  amount  such  child  might  earn  in  wages,  but  embraces 
all  services  such  child  may  render,  the  value  thereof  being  a  question 
for  the  jury.  Southern  Ind.  R.  Co,  v.  Moore,  154. 

DEATH  BY  WBONGFTTL  ACT— 

Action. — Parties. — An  action  under  §284  R.  S.  1881  for  damages  for 
the  death  of  decedent  by  defendant's  wrongful  act,  must  be  brought 
and  maintained  to  the  end  by  such  decedent's  personal  representative, 
and  the  damages  recovered  are  held  for  the  benefit  of,  first,  the  widow 
and  children,  if  there  be  such,  and,  second,  the  next  of  kin  to  said 
decedent.  Dillier  v.  Cleveland,  etc.,  R.  Co.,  52. 

DECEDENTS'  ESTATES— 

See  Descent  and  Distribution  ;  Mullcr  v.  Fowler,  66. 
Collection  of  taxes  from,  see  Pleading,  8 ;    Cullop  v.  City  of  Vincennes, 
667. 

Administrator  must  list  property  of  estate  for  taxation,  see  Taxation, 
1 ;    Cullop  V.  City  of  Vincennes,  667. 

Not  necessary  for  widow  to  negative  waiver  of  right  to  $500  in  claiming 
same,  sec  Pleading,  66 ;  Rush  v.  Kelley,  449. 

Powers  of  an  administrator  de  bonis  non,  see  Executors  and  Adminis- 
trators ;   Cullop  v.  City  of  Vincennes,  667. 

1.  Claims. — Taxes. — It  is  not  necessary  for  the  treasurer  to  file  a  claim 
for  taxes  against  a  decedent's  estate  since  they  must  be  paid  without 
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DECEDENTS'  ESTATES— Continued. 

the  filing^  of  a  claim,  and  if  not  paid,  the  final  settlement  of  the  estate 
will  be  sec  aside.  CuUop  v.  City  of  Vincennea,  667. 

2.  Taxes. — Failure  to  Pay. — Where  the  personal  representative  of  an 
estate  fails  to  pay  the  taxes  when  due,  and  there  is  money  on  hand 
with  which  to  pay  same,  the  county  or  city  treasurer  may  file  a  state- 
ment showing  the  fact  and  amount  of  delinquency,  and  a  rule  against 
such  representative  to  show  cause  shall  issue,  returnable  in  five  days. 

^  Cullop  v.  City  of  Vincennea,  667. 

3.  Ta^es  Not  Due, — Where  an  assessment  is  made  on  the  property  of 
an  estate,  but  the  taxes  ai-e  not  due,  the  court,  upon  notice,  should 
order  enough  money  to  be  withheld  to  pay  such  taxes  when  due. 

Cullop  V.  City  of  Vincennes,  667. 

4.  Final  Setilement. — Illegality. — A  final  settlement  of  a  decedent's 
estate  made  without  payment  or  provision  for  the  payment  of  the 
taxes  due  or  to  become  due  thereon,  is  illegal  and  may  be  set  aside. 

Cullop  V.  City  of  VincenneSt  667. 

5.  Tax€9. — Discharge. — Nothing  short  of  payment  will  discharge  taxes 
due  from  a  decedent's  estate.  Cullop  v.  City  of  VincenneSy  667. 

6.  Final  Settlement. — Setting  Aside  for  Fraud. — Widow's  Allowance. 
— Claim. — Where  the  widow  shows  that  the  administrator  of  her  hus- 
band's estate  made  his  final  settlement  and  therein  represented  that 
the  children  had  settled  with  such  widow  the  amount  due  her,  which 
was  false ;  that  she  was  not  notified  of  the  final  settlement  and  did 
not  appear ;  that  she  had  not  been  paid  her  statutory  allowance,  and 
that  the  administrator  had  taken  improper  credits  in  such  settlement, 
such  settlement  ought  to  be  set  aside  on  account  of  fraud,  the  widow's 
statutory  allowance  not  being  a  claim  to  be  filed  as  ordinary  claims, 
but  the  administrator  being  under  the  duty  of  paying  same  without 
the  filing  of  a  claim.  Rttsh  y.  KeHey,  449. 

7.  Rights  of  Widow. — How  Exercised. — ^The  widow  has  the  right  to 
select  from  the  personal  estate  $500  in  appraised  value,  but  if  she 
should  not  select,  it  is  the  duty  of  the  administrator  to  sell  such 
property  and  pay  her  $500  in  cash,  and  if  the  personalty  be  insuffi- 
cient to  make  such  sum,  the  remainder  becomes  a  lien  upon  the  realty, 
and  it  must  be  sold  to  pay  such  sum.  Rush  v.  Kelley,  449. 

DEEDS— 

Of  trust,  construction,  see  Trusts  ;  Smith  v.  Taylor^  194. 

Whether  title  passes  by,  under  statute  of  uses,  see  Estates  ;  Coppock 
V.  Austin^  319. 

1.  Reformation. — Mutual  Mistake  in  Land  Included  in  Description. — 
A  deed  may  be  reformed,  although  both  parties  intended  that  it  should 
be  expressed  in  the  words  used,  if  both  parties  understood  the  bound- 
aries to  describe  a  smaller  parcel  identified  by  them  than  was 
described  in  fact.  Johnson  v.  Sherwood^  490. 

2.  Mortgages. — Bills  and  Notes. — Reformation. — Where  defendant  exe- 
cuted a  deed  to  plaintiff  for  a  certain  lot,  and  in  the  description 
thereof  an  easement  of  a  cartway  should  have  been  included  across 
the  end  of  the  lot,  but  by  mistake  the  easement  was  described  as  along 
but  not  on  such  loc«  the  plaintiffs  knowing  that  such  easement  was  on 
the  lot ;  and  the  mortgage  given  as  security  for  purchase  money  con- 
tained the  same  mistake ;  and  the  note  made  was  intended  to  include 
attorneys*  fees,  but  one  of  the  plaintiffs  wrote  such  note  so  as  to 
make  it  include  the  payment  of  attorneys'  fees  on  a  condition,  such 
deed,  mortgage  and  note  should  be  reformed  to  show  the  real  intention. 

Johnson  v.  Sherwood^  490. 
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DEEDS — Continued. 

3.  Tax  Sales. — Validity. ^—Evidence. — Where  plaintiff  claims  title  by 
virtue  of  a  tax  deed  and  it  is  shown  that  defendant  lived  in  the  county 
and  had  personal  property  in  the  county  sufficient  to  pay  such  taxes ; 
that  the  treasurer  of  said  county  never  made  any  demand  upon  her 
for  paymeat  of  such  delinquent  tax ;  that  such  treasurer  never  filed 
any  affidavit  that  a  demand  was  made ;  and  that  the  auditor  of  such 
county  did  not  post  notices  of  such  sale  at  the  court-house  door  or  in 
the  county  where  such  property  was  situated,  such  tax  deed  is  insuf- 
ficient to  convey  title,  but,  by  statute,  does  convey  the  lien  of  the 
State  for  such  taxes,  the  tax-title  deed  being  but  prima  fade  evidence 
of  the  facts  therein  set  out  and  the  regularity  of  such  sale. 

Richcreck  v.  Rusaellf  217. 

DEKCAND— 

Not  necessary  where  defendant  had  option,  see  Pleading,  17;  E.  T. 
Kenney  Co.  v.  Ruff,  259. 

To  stop,  not  necessary  in  affirmative  wrongs,  see  Injunction,  5; 
American  Plate  Qlass  Co.  v.  'Nicoaon,  643. 

Where  reformation  is  incidental,  no  demand  need  be  made,  see  Rek- 
OBMATiON  OB'  INSTRUMENTS ;  Johnsofi  v.  Shertoood,  490. 


Exceptions  to  conclusions  of  law  present  same  question  as  demurrer  to 
complaint  when  facts  follow  complaint,  see  Trial,  53;  Johnson  v. 
Sherwood,  490. 

Error  in  sustaining,  harmless  when  interrogatories  show  paragraph 
untrue,  see  Trial,  31 ;  Kennedy  v.  Stoisker,  676. 

Error  in  overruling,  to  paragraph  of  answer  is  harmless  where  jury 
found  that  another  answer  was  proven,  see  Trial,  38;  Steeley  v. 
Seward,  398. 

DEPOSITIONS— 

Variance  between  place  where  taken  and  place  called  for  in  notice,  fatal, 
see  Trial,  4 ;  Indiana  Baptist  Puh.  Co.  v.  Ayer,  284. 

DESCENT  AND  DISTBIBUTION— 

Liahilities  of  Heirs  to  Creditors. — Covenant. — Breach.-'— Complaint. — 
Where,  in  ian  action  for  breach  of  a  covenant  made  by  a  decedent,  the 
complaint  failed  to  allege  that  the  defendants  themselves  had  done  or 
omitted  to  do  any  act  rendering  them  liable,  or  that  they  occupied  any 
relation  to  plaintiff  fixing  upon  them  any  responsibility ;  or  that  they 
or  any  of  them  were  heirs,  devisees  or  distributees  of  such  decedent, 
or  had  received  any  property  from  any  decedent's  estate,  or  that  any 
property  had  descended  or  been  devised  to  any  of  them,  such  com- 
plaint was  insufficient,  since  by  statute  (§3344  Burns  1901,  §2925 
R.  S.  1881)  lineal  and  collateral  warranties  with  all  of  their  inci- 
dents are  abolished,  and  the  heirs  and  devisees  are  liable  on  their 
decedent's  covenant  or  agreement  only  to  the  extent  of  the  property 
received  from  such  decedent,  and  by  statute  (§2597  Burns  1901, 
§2442  R.  S.  1881)  the  heirs,  devisees  and  distributees  of  a  decedent 
(under  certain  conflitions)  shall  be  liable  to  the  extent  of  the  prop- 
erty received  from  such  decedent  to  a  creditor  of  such  decedent. 

MuUer  v.  Foioler,  6a 
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biSCOVEBY— 

1.  statutory  Examination  of  Party. — Refusal  to  Testify, — Remedy. — 
Where  a  party  fails  or  refuses  to  testify  on  examination  under  the 
statute,  such  fact,  at  the  request  of  the  other  party,  should  be  reported 
by  the  officer  taking  such  examination,  to  the  circuit  or  superior  judge, 
who  "shall  order  such  party  to  appear  and  testify."  ( See  concurring 
opinion,  Roby,  J.)  Citizens  Nat.  Bank  v.  Alexander,  506. 

2.  Statutory    Examination    of   Party. — Second    Examination. — It    is' 
within  the  power  of  a  court  to  order  a  second  examination  of  a  party 
where  it  is  sliown  that. such  party  failed  or  refused  to  answer  ques- 
tions submitted  in  such  first  examination. 

Citizens  Nat.  Bank  v.  Alexander,  596. 

DIVOBCE— 

1.  Jurisdiction. — Under  §1043  Burns  1901  it  is  incumbent  upon  tha 
plaintiff  to  establish  affirmatively  a  residence  in  the  State  for  at  least 
two  years,  and  in  the  county  six  months,  immediately  preceding  the 
filing  of  a  petition  for  divorce.       Rosniakowski  v.  Rosniakowskif  128. 

2.  Petitioner's  Residence. — Evidence. — Where,  in  an  action  for  divorce, 
the  petitioner's  evidence  showed  that  she  came  to  the  State  of  Indiana 
on  the  first  or  second  day  of  July,  1899,  and  had  been  a  continuoub 
resident  of  S.  county  up  to  the  time  of  filing  her  petition,  September 
13,  1901,  her  residence  is  fully  shown  as  provided  by  §1043  Burns 
1901,  requiring  a  residence  in  the  State  at  least  two  years  and  in  the 
county  six  months  before  the  filing  of  an  action  for  divorce. 

Rosniakowski  v.  RosniakotDski,  128. 

3.  Residence.  —  Freeholders.  —  Evidence.  —  Where,  in  an  action  for 
divorce,  petitioner  introduced  two  witnesses,  'one  of  them  testifying 
that  be  was  a  freeholder — owning  a  lot  in  the  city  of  S.  B.  in  S. 
county — and  the  other  testifying  that  he  lived  in  S.  county  and  that 
he  owned  about  60  acres  of  laud  in  his  own  name  "out  there"  about 
six  miles,  and  that  he  had  lived  iu  S.  county  13  years,  such  witnesses 
are  qualified  as  freeholders  to  testify  as  to  plaintiff's  residence  in 
accordance  with  §1043  Burns  1901. 

Rosniakowski  v.  Rosniakowski,  128. 


Railroads  liable  for  obstructing,  see  Railboads,  13-15 ;  Baltimore,  etc., 
R.  Co.  V.  Quillen,  330 ;  Pittsburgh,  etc.,  R.  Co.  v.  Greh,  625. 

Lien. — Priority. — It  can  not  be  assumed  that  there  were  no  liens  supe- 
rior to  a  drainage  lien  in  an  action  involving  the  title  to  real  estate 
sold  under  a  decree  of  foreclosure  of  such  drainage  lien. 

Ellison  V.  Branstrator,  410. 

EASEMENT^ 

How  parol  license  may  become,  see  License,  1,  2 ;  Knoll  v.  Baker,  12^ 

EJEOTMENT— 

See  Quieting  Title. 

Title.  —  Burden  of  Showing.  —  General  Denial.  —  Defenses  Admissible 
Under. — In  ejectment  the  plaintiff  must  recover  upon  the  strength  of 
his  own  title,  and,  if  he  claim  under  a  sale  on  execution,  he  must  show 
a  valid  judgment,  execution  or  decree  and  deed,  and  any  defense,  legal 
or  equitable,  under  the  statute,  may  be  given  under  the  general  denial. 

Richcreek  v.  Russell,  217. 

Vol.  84—46 
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ELEVATOBS— 

Contributory  negligence  of  one  entering,  see  NEGLiOErfCE,  9 ;  Clay  pool 
V.  Wigmore,  35. 

EMINENT  DOMAIN-- 

1.  Condemrriug  a  Part  of  a  Paper-Mill. — Measure  of  Damage. — Where 
a  part  of  a  paper-mill  lot  is  sought  to  be  condemned,  the  measure  of 
damage  is  not  only  the  value  of  the  portion  of  the  lot  appropriated 
with  the  value  of  that  part  of  the  building  thereon  situate  and  the 
fixtures  thereon,  but  also  the  injury  done  to  such  paper-mill  as  a 
whole,  its  value  being  largely  as  a  unit,  the  damage  being  ascertained 
by  the  difference  in  value  of  the  mill  before  and  after  the  appropria- 
tion. White  V.  Cincinnati^  etc.,  Railroad,  287. 

2.  Damage.  —  Rules  for  Assessing  in  Regard  to  Fixtures.  —  Where 
machinery  is  attached  to  the  real  estate,  actually  or  constructively, 
with  the  intention  of  its  remaining  there  permanently,  the  owner  is 
entitled  to  its  value  in  condemnation  proceedings,  and  the  owner  can 
not  be  compelled  to  retain  it  and  receive  simply  the  value  of  the  lands 
without  such  machinery.  White  v.  Cincinnati^  etc.,  Railroad^  287. 

3.  Injury  to  Land  Not  Taken. — Wliere  a  part  of  a  tract  bt  land  is 
taken  under  condemnation  proceedings  by  a  railroad  company,  the 
owner  is  entitled  to  the  value  of  such  land,  together  with  any  injury 
to  the  remainder  of  the  laud  caused  by  such  taking  and  the  consti'uc- 
tion  and  ©iteration  of  the  railroad. 

White  V.  Cincinnati,  etc.,  Railroad,  287. 

4.  "Land.*' — Meaning  of  Term. — Buildings. — Removal. — "Land,"  as' 
used  in  statutes  conferring  power  to  condemn,  includes  the  soil  and 
also  buildings  and  other  structures  attached  thereto,  and  all  interests 
therein,  and  such  buildings  and  other  structures  must  be  paid  for,  the 
cost  of  removing  same  forming  no  part  of  the  damages  to  be  assessed 
to  the  owner.  White  v.  Cincinnati,  etc.,  Railroad,  287. 

EaXTITY— 

An  action  for  a  dissolution  and  an  accounting  of  a  partnership  is  an 
action  in,  see  PARTNEnsiiiP,  2 :   KisUng  v.  Barrett,  .'J04. 

ESTATES— 

Fcc-!>!lmple. — fitatutc  of  Uses. — Construction. — Where  land  is  bought  by 
a  father,  paid  for  with  his  money,  title  taken  in  his  name,  rented  by 
him,  taxes  paid  by  him,  no  contract  made  as  to  transferring  title  to 
anyone,  no  trust  declared  in  the  deed  nor  otherwise,  and  no  attempt 
to  do  so,  though  he  told  his  daughter  it  would  be  hers,  and  that  he 
bought  it  for  her,  and  she  made  improvements  on  it  with  his  knowl- 
edge and  consent,  still,  such  title  does  not  pass  under  the  statute  of 
uses  to  such  daughter,  since  the  father  has  more  than  a  nominal  title, 
and  also  has  the  power  of  disposition  and  management  thereof. 

Coppock  v.  Austin,  319. 

ESTOPPEL— 

None  by  void  judgment,  see  Pleading,  24 ;    Underwood  v.  Deckard,  108. 
Judgment  binds  only  parties  thereto,  see  Judgment,  6;    Krotz  v.  A.  R. 
Beck  Lumher  Co.,  577. 

As  to  married  women  claiming  suretyship,  see  Husband  and  Wife, 
4,  5 ;   Ft.  Mayne  Trust  Co.  v.  Sihler,  140. 

1.  In  Pais. — AffidaxHt  of  Wife. — Knowledge  by  Payee. — Though  a  mar- 
ried woman  execute  a  note  and  mortgage  with  her  husband,  and  make 
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an  affidavit  therewith  that  she  is  principal,  still  if  the  payee  knows 
such  affidavit  to  be  untrue,  or  exercL^es  no  diligence  to  ascertain  the 
truth  thereof,  such  married  woman  is  not  estopped. 

Davis  V.  Neighbors,  441. 

2.  In  Pais, — Elements. — To  estop  a  married  woman  from  showing  that 
she  is  surety  on  a  note  and  mortgage  executed  by  her  and  her  husband, 
it  must  be  shown,  (1)  that  there  was  misrepresentation  or  conceal- 
ment, (2)  such  misrepresentation  or  concealment  was  made  with 
knowledge  of  the  facts,  (3)  party  to  whom  made  was  ignorant  of  the 
truth,  (4)  such  misrepresentation  or  concealment  was  made  with  the 
intention  that  the  other  party  should  act  upon  it,  (5)  the  other  party 
did  act  upon  it.  Davis  v.  Neighbors,  441. 

EVIDENGS— 

See  New  Trial. 

Weighing  of  by  Supreme  Court  under  act  of  1903,  see  Appeal  and 
Ebrob,  24 ;  Borror  v.  Carrier,  353. 

As  to  examination  of  parties,  see  Disco^'ery,  1,  2 ;  Citizens  Nat.  Bank 
V.  Alewander,  596. 

As  to  unwritten  or  common  law  of  foreign  state,  see  Bills  and  Notes, 
6 ;  Midland  Steel  Co.  v.  Citizens  Nat.  Bank,  107. 

As  to  residence  in  divorce  cases,  see  Divorce,  1-3 ;  Rosniakotoski  v. 
Rosniakoioski,  128. 

Employment  of  nurse  in  smallpox  by  city,  see  Health,  2;  City  of 
Frankfort  v.  Irvin,  280. 

Jury  can  not  consider  facts  party  has  attempted  to  prove  in  order  to 
determine  what  is  proved,  see  Trial,  12;  Chicago,  etc.,  R,  Co.  v. 
Wicker,  215. 

1.  Insurance. — Former  Policy. — Renewal. — Where  it  is  contended  by 
plaintiff  that  a  fire  policy  sued  on  was  a  renewal  of  a  former  policy 
which  contained  a  mortgage  clause,  it  was  proper  to  permit  the  intro- 
duction in  evidence  of  such  for9ier  policy,  though  the  latter  policy 
contained  no  mortgage  provision.  Fire  Assn.,  etc.,  v.  Yeagley,  387.. 

2.  Insurance.  —  Denial  of  Liability.  —  Waiver  of  Proofs.  —  Issues.  — 
Where,  in  an  action  on  a  fire  policy,  the  plaintiff  was  permitted  to 
prove  that  defendant's  adjuster  denied  all  liability  on  the  policy,  such 
was  not  reversible  error>  although  the  pleadings  did  not  tender  such 
an  issue,  and  though  from  the  pleadings  it  could  not  be  told  upon  what 
ground  such  liability  was  denied.  Fire  Assn.,  etc.,  v.  Yeagley,  387. 

3.  Comparison  of  Alleged  Negligent  Act  With  Others  Not  Negligent. — 
Where  it  is  alleged  that  the  negligent  act  of  defendant  consisted  in 
piling  a  rick  of  iron,  evidence  of  piling  other  ricks  is  not  admissible. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 

4.  Depositions. — Foreign  Notary. — Where  a  deposition  was  taken  upon 
notice  before  a  notary  public  in  a  foreign  state,  and  such  notary  cer- 
tifies that  the  witness  was  duly  sworn;  that  his  testimony  was 
reduced  to  writing  by  her ;  that  it  was  taken  at  the  time  and  place 
specified ;  that  defendant  appeared  by  attorney,  and  such  certificate 
was  signed  by  such  notary,  and  her  seal  was  attached,  a  motion  to 
suppress  for  the  reason  that  it  did  not  appear  that  by  the  laws  of 
such  foreign  state  a  notary  public  had  any  authority  to  take  deposi- 
tions or  administer  an  oath  was  properly  overruled,  since  It  appears 
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that  such  notary  ha^  complied  with  our  statute  (§464  Burns  1901, 
Acts  1881,  p.  240,  §327)  ivhich  furnishes  the  rules  and  methods  for 
taking  depositions.  Midland  Steel  Co.  v.  Citizens  Nat.  Bank^  107. 

5.  Impeachment  of  Witness. — Grounds. — Where,  in  the  trial  of  a  cause 
by  a  servant  against  his  master  for  personal  injuries,  objection  was 
made  to  evidence  tending  to  impeach  a  witness,  on  the  grounds  (1) 
that  notice  to  such  witness  would  not  be  notice  to  the  master;  and 
(2)  the  evidence  was  incompetent,  irrelevant  and  immaterial,  and  on 
appeal  such  evidence  was  assailed  because  it  was  an  attempt  to 
impeach  a  witness  on  a  collateral  and  immaterial  matter  brought  out 
on  cross-examination,  no  question  is  presented,  since  the  question  on 
appeal  was  not  passed  upon  by  the  trial  court. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 

6.  Dangerous  Place,  —  Notice  to  Foreman.  —  Verbal  Statements.  — 
Where  notice  to  the  master  of  a  dangerous  place  is  material,  in  an 
action  by  the  servant  for  personal  injuries,  evidence  of  the  statements 
made  by  an  employe  to  the  foreman  of  such  master  on  informing  such 
foreman  of  such  dangerous  place  is  admissible.  The  notice  being  c(Mn- 
petent,  the  statement  accompanying  it  is  also  competent. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 

7.  Expert, — Opinion  of  Others. — Where  an  expert  on  machinery  is 
asked  what  the  judgment  of  competent  workmen  is  as  to  the  practi- 
cability of  using  a  guard  over  a  rip-saw,  an  objection  to  such  question 
should  be  sustained,  since  such  question  seeks  to  elicit  his  opinion  of 
the  opinion  of  others.  Espenlaub  v.  Ellis,  163. 

8.  Official  Acts.  —  Presumption,  —  Where  the  evidence  shows  that  a 
county  treasurer  turned  over  the  money  in  his  office  to  his  successor, 
but  that  there  was  no  way  by  which  it  could  be  positively  ascertained 
whether  there  was  included  therein  the  money  due  a  school  city,  but 
it  was  further  shown  that  such  treasurer's  disbursement  record  showed 
such  school  money  had  been  paid  and  the  warrants  therefor  had  been 
canceled  and  returned  to  the  auditor's  office  and  credit  given  for  such 
payment,  the  court  may  properly  conclude  thai  such  money  has  passed 
out  of  the  county  treasury.  Demarest  v.  Holdeman,  685. 

9.  Opinion,  —  Where  there  is  no  charge  of  wilfulness,  what  the 
employes  thought  about  the  safety  of  a  rick,  alleged  to  have  been 
negligently  piled,  is  outside  of  the  issues. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 

EXOEPTIONS— 

To  conclusions  of  law,  see  Trial,  42 ;  Kisling  v.  Barrett,  304. 

EXECUTION— 

Sale  of  property  worth  $3,800  for  $39.17  can  not  be  upheld,  see  Sales  ; 
Richcreek  v.  Russell,  217. 

Sale. — Rights  of  Purchaser. — Secret  Equities. — Where  the  plaintiff  in 
an  execution  sale  buys  the  property  in  good  faith,  he  is  not  bound  by 
secret  equities,  but  occupies  the  same  position  as  any  other  purchaser 
in  good  faith.  Krotz  v.  A.  R.  Beck  Lumber  Co.,  577. 

SZECUTOBS  AND  ADMINISTBATOBS— 

De  Bonis  Non. — Powers, — ^An  administrator  de  bonis  non  has  the  same 
powers  as  the  original  administrator.     Cullop  v.  City  of  Vincennss,  667. 
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Duty  of  railroads  to  repair,  see  Railroads,  10,  11 ;   Terre  Haute,  sic, 
i2.  Co.  V.  Salmon,  564. 


Machinery  in  Paper-Mill. — Intention  of  Party, — Where  a  person  puts 
machinery  into  a  paper-mill  on  his  land  with  the  intention  that  it 
shall  remain  there,  and  which  is  essential  to  the  use  he  makes  of  such 
land,  such  machinery  is  a  fixture  and  goes  with  such  land  on  an  ordi- 
nary conveyance  of  such  premises. 

White  V.  Cincinnati,  etc.,  Railroad,  287. 

FOBFEITUBE— 

Failure  to  pay  note  no  ground  for,  when  note  is  transferred,  see  CJoN- 
TBACTS,  10,  17 ;  Delaney  v.  8hipp,  456. 

Insurance  company  can  not  declare,  where  its  conduct  induced,  see 
Insubance,  11 ;   Rutherford  v.  Prudential  Ins.  Co.,  531. 


In  executing  note,  see  Bills  and  Notes,  1,  2;  Johnson  v.  IShertcood, 
490 ;   First  Nat.  Bank  v.  Beach,  80. 

Setting  aside  administrator's  final  settlement  for,  see  Decedents' 
Estates,  4,  6 ;  Cullop  \.  City  of  Vincennes,  667 ;  Rush  v.  Kelley, 
449. 

Ewecution  of  Instrument  Without  Reading. — Relying  Upon  Representa- 
tions of  Opposite  Party. — Where  plaintiff  and  his  wife  executed  an 
assignment  of  a  title  bond  to  tlfe  defendants,  one  of  whom  wrote  such 
assignment  and  included  therein  plaintiff's  personal  property,  such 
defendants  being  the  parents  of  plaintiff's  wife,  who  at  the  time  lay 
fatally  sick,  and  the  plaintiff  and  his  wife  signed  such  assignment 
without  reading  it,  upon  the  representation  by  defendants  that  it  con- 
tained only  the  title  bond,  the  question  as  to  whether  a  fraud  was 
practiced  upon  the  plaintiff  was  for  the  jury.  Orim  v.  Griffith,  559. 

FBAtJBULENT  CONVEYANCES— 

See  Pleading,  25-27 ;   Borror  v.  Carrier,  353. 

Must  allege  insolvency  of  debtor,  see  Pleading,  62 ;  Borror  v.  Carrier, 
353. 

As  to  finding  of  value  of  property  and  insolvency  of  debtor,  see  Trial, 
7,  8 ;   Borror  v.  Carrier,  353. 

GAS  AND  OIL— 

Leases,  quieting  title  against,  see  Pleading,  51,  52 ;  Indiana  Nat.  Oas, 
etc.,  Co.  V.  Leer,  61. 

Sufficiency  of  complaint  to  quiet  title  against,  see  Quieting  Title,  4; 
Indiana  Nat.  Gas,  etc.,  Co.  v.  Lee,  119. 

GBAVEL  BOADS— 

Construction  of  statutes,  see  Statutes,  1,  2 ;   Davern  v.  Board,  etc.,  44. 
As  to  taxes  to  pay  for,  see  Taxation,  2,  3 ;   Davern  v.  Board,  etc.,  44. 
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HEALTH— 

1.  Duty  of  ^tate  to  Preserve. — It  is  the  imperative  duty  of  the  State 
to  preserve  the  public  health,  and  all  expenses  connected  with  or  inci- 
dent to  tlic  estiblLshmeul,  care  and  control  of  a  hospital  for  those 
afBicted  with  contagious  or  infectious  disease,  whether  persons  so 
removed  arc  indigent  or  not,  where  such  hospital  is  kept  for  the 
prevention  of  the  spread  of  such  disease,  are  properly  chargeable  to 
such  city.        ".  City  of  Frankfort  v.  Irvin,  280. 

2.  Contagious  Disease. — Prevention  of  Spread. — Action  Against  City. 
— Evidence. — Where,  in  an  action  against  a  city  for  services  rendered 
in  nursing  and  caring  for  smallpox  patients,  in  removing  certain  per- 
sons afflicted  therewith,  and  in  burying  certain  persons  who  had  died 
of  such  diiiease,  the  evidence  showed,  that  there  was  some  danger  of 
a  smallpox  epidemic  in  defenaant  city ;  that  the  council  appointed  a 
committee  of  three  persons,  one  of  whom  was  designated  as  the  chair- 
man ;  that  such  chairman  had  practically  the  oversight  of  the  care 
of  persons  so  afflicted;  that  such  chairman  employed  plaintiff  to  do 
the  services  sued  for ;  that  such  council  ratified  the  actions  of  such 
committee  and  chairman  by  paying  many  bills  so  made,  such  evidence 
shows  a  liability  on  the  part  of  the  defendant,  and  a  judgment  in 
plaintiffs  favor  is  properly  rendered.       City  of  Frankfort  v.  Irvin,  280. 

3.  Cities. — Contagious  Diseases. — Prevention  of  Spread. — Nurse. — It 
is  the  duty  of  city  boards  of  health  to  take  prompt  action  to  prevent 
the  spread  of  contagious  and  infectious  diseases,  and  such  boards  may 
lawfully  establish  a  pesthouse  and  employ  nurses  to  attend  persons 
afflicted  with  such  diseases,  and  the  expenses  thereof  are  proper 
charges  against  sUch  city.  City  of  Frankfort  v.  /rtnn,  280. 

4.  City  Board. — Minuterial  Duties. — Contagious  Diseases. — Employ- 
mcnt  of  Nurse. — Committee. — A  city  board  of  health,  in  the  employ- 
ment of  a  nurse 'to  prevent  the  spread  of  contagious  diseases,  acta  in 
a  ministerial  capacity,  and  such  board  may  act  through  the  agency  of 
a  committee,  the  powers  of  such  committee  depending  largely  upon 
conditions  existing  at  such  place  and  time. 

City  of  Frankfort  v.  Irvin,  280. 

5.  Expense  of  Burial  of  Persons  Dying  of  Contagious  bisease. — Rules 
of  State  Board  of  Health. — A  city  board  of  health  has  ^ the  right  to 
employ  persons  to  bury  a  person  dying  with  a  contagious  or  infectious 
disease,  since  by  the  rules  of  the  state  board  of  health  a  person  dying 
of  smallpox  must  be  buried  within  twelve  hours  after  death,  and,  by 
statute,  city  boards  must  enforce  such  rules  of  the  state  board,  and 

•  since  such  prompt  burial  tends  strongly  to  prevent  the  spread  of  such 
disease.  City  of  Frankfort  v.  Irvin,  280. 

6.  Powers  of  B oar d.^ Authority. —By  §6718  Bums  1894,  Acts  1891, 
p.  15,  §8,  the  board  of  commissioners  of  a  county  are  ew  officio  a  board 
of  health,  and  it  is  their  duty  "to  protect  the  public  health  by  the 
removal  of  causes  of  diseases  when  known,  and  in  all  cases  to  take 
prompt  action  to  arrest  the  spread  of  contagious  diseases,"  and  in  the 
exercise  of  their  discretion  within  the  authority  conferred  such  board's 
acts  have  the  force  of  an  act  of  the  legislature,  the  whole  authority  of 
the  State  being  included  and  delegated.  Anahle  v.  Boards  etc.,  72. 

7.  Legislative  Powers  of  Board. — Police  Power. — Private  Property. — 
Invasion  of. — Judicial  Question. — While  the  action  of  a  board  of 
tiealth  is  usually  legislative,  and  not  subject  to  review  by  the  courts, 
yet  under  the  guise  of  the  police  power  of  the  State,  personal  and 
property  rights  can  not  arbitrarily  be  stricken  down,  and  if  such 
rights  are  so  invaded,  such  board's  action  is  open  to  review  by  the 
courts.  Anahle  v.  Board,  etc.,  72., 
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As  to  taxation  *o  construct  free  gravel  roads,  see  Taxation,  2,  3 ; 
Davem  v.  Boards  etc.,  44. 

In  building  free  gravel  roads,  board  may  lay  out  new,  see  Statutes, 
1,  2 ;   Davern  v.  Boards  eic.f  44. 

Collateral  attack  on  proceedings  to  establish,  see  Judgment,  5 ;,  Phil- 
lips  Y.  Hutchinson,  486. 

Duty  of  railroads  to  make  crossings  safe,  see  Railroads,  12 ;  Evana- 
viUCf  etc.,  R.  Co.  v.  Allen,  636. 

Lawful  to  lead  wild  animals  along,  see  Animals,  2,  3 ;  Boatock-Ferari 
Amusement  Co.  v.  Brocksmith,  566. 

U  Free  Gravel  Roads. — Cost  of  Building. — Who  Liable. — The  indebt- 
edness created  by  the  construction  of  a  free  gravel  road  is  not  that  of 
the  county  or  township,  but  of  the  persons  assessed  for  the  construc- 
tion thereof.  King  v.  Board,  etc.,  23l. 

2.  Petition  for  Change. — Description. — A  petition  for  a  change  in  a 
public  highway  must  describe  the  existing  way  sought  to  be  changed 
and  also  the  route  of  the  proposed  road,  and  such  descriptions  must 
be  sufficiently  certain  to  enable  a  surveyor  to  locate  them,  or  the  peti- 
tion will  be  fatally  defective.  i^vhcrcr  v.  Bailey,  172. 

3.  Notice. — Failure  of  Interested  Parties  to  Defend. — Right  to  Appeal. 
—Where  parties  are  notified  of  the  pendency  of  a  petition  for  the 
change  of  a  highway,  but  fail  to  appear  before  the  board  of  commis- 
sioners, such  failure  does  not  deprive  them  of  the  right  to  appeal  and 
question  the  sufficiency  of  the  petition  in  the  circuit  court. 

Scherer  v.  Bailey,  172. 

4.  Judgment. — Failure  to  Specify  Width. — Modification. — WTiere  on 
appeal  to  the  circuit  court  a  judgment  is  rendered  establishing  a  pub- 
lic highway,  but  such  judgment  does  ijot  state  the  width  of  the  road, 
and  the  appellee  files  his  motion  for  the  trial  court  to  amend  its  judg- 
ment by  inserting  the  width  thereof,  such  motion  will  be  sustained. 

Harris  v.  Curtis,  438. 

5.  Vacation. — Establishment. — Petition. — Board  of  Commissioners. — 
Jurisdiction. — Where  the  petition  for  the  establishment  of  a  public 
highway  asks  for  the  vacation  of  a  different  public  highway,  the  board 
of  commissioners  has  jurisdiction  to  proceed,  the  fact  that  the  petition 
contains  too  much  being  an  irregularity  which  does  not  go  to  the 
jurisdiction  to  determine  the  merits  of  the  cause. 

Harris  v.  Curtis,  438. 

HOSPITALS—- 

Cities  may  establish  to  prevent  spread  of  contagion,  see  Health,  3; 
City  of  Frankfort  v.  Irvin,  280. 

Compensation  for  private  property  destroyed  by,  see  Police  Power,  3 ; 
Anablc  v.  Board,  etc.,  72. 

ECUSBAND  AND  WIFE— 

Whether  wife  is  surety,  see  Principal  and  Surety,  2 ;  Davis  v.  Neigh- 
bors, 441. 

Law  governing  contract  of  suretyship,  see  Contracts,  12 ;  Ft.  Wayne 
Trust  Co.  V.  Sihler,  140.. 
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Whether  married  woman  estopped  to  answer  suretyship,  see  Estoppel, 
1,  2 ;   Davis  y.  Neighhors,  441. 

Mortgage  executed  by,  for  husband's  debts  is  void  as  to  both,  see  Mobt- 
GAGES ;   Davis  v.  ^'eighhorSt  441. 

1.  Wife*8  Separate  Earnings. — A  wife's  separate  earnings  for  services 
to  persons  other  than  the  members  of  the  family  belong  to  her  and  not 
to  her  husband.  Kennedy  v.  Swisher,  676. 

2.  Wife's  Earnings  as  Member  of  Household, — Where  the  wife  per- 
forms services  for  a  third  party,  at  the  time  a  member  of  the  lius- 
band's  household,  such  service  being  performed  <as  a  part  of  her  house- 
hold work,  compensation  for  such  service  belongs  to  the  husband. 

Kennedy  v.  Swisher,  676. 

3.  Wife's  Separate  Contract, — Earnings, — Where  a  husband  contracted 
with  the  decedent  to  take  care  of  such  decedent  in  consideration  of 
the  use  of  the  decedent's  house  free  of  rent,  but  the  husband's  wife 
was  not  a  party  to  such  contract,  and  she  afterwards  orally  contracted 
with  the  decedent  to  provide  board  and  take  care  of  the  decedent,  such 
contract  with  the  wife  is  enforceable,  notwithstanding  the  husband  had 
so  contracted.  Kennedy  v.  Swisher,  676. 

4.  Suretyship, — Estoppel. — The  plaintiff,  a  married  woman,  can  not  be 
estopped  in  an  action  for  the  cancelation  of  a  note  and  mortgage 
executed  by  her  as  surety  for  her  husband,  by  a  showing  that  she  made 
certain  misrepresentations  in  an  affidavit  made  at  the  time  of  the 
execution  of  such  note  and  mortgage,  reciting  that  the  loan  sought 
was  for  her  own  benefit,  and  not  as  surety,  when  the  defendant  knew 
that  such  statements  were  false,  since  an  estoppel  must  be  based  upon 
fraud,  and  must  be  tortious.  Ft.  Wayne  Trust  Co.  v.  Sihler,  140. 

5.  Married  Woman* s  Enabling  Act. — Common  Law. — Estoppel. — ^The 
married  woman's  enabling  act  <§§6960,  6962-6964  Burns  1901, 
§§5115,  5117-5119  R.  S.  1881)  is  in  derogation  of  the  common  law 
and  was  designed  for  the  benefit  of  married  women  and  their  estates, 
but  not  for  the  benefit  of  others,  and  the  proper  inquiry  in  a  contract 
of  a  married  woman  is,  did  she  receive  the  consideration  either  in 
person  or  in  benefit  to  her  estate,  and  no  estoppel  lies  where  the 
person  dealing  with  her  either  knows  or  should  have  known  the  facts 
of  the  transaction.  Ft.  Wayne  Trust  Co.  v.  Sihler,  140. 

6.  Suretyship. — Where  it  is  shown  that  a  wife  never  requested  a  loan, 
nor  requested  any  person  to  sign  a  note  for  her;  that  she  had  no 
occupation  other  than  as  housekeeper ;  that  she  was  not  present  when 
a  loan  was  made, -and  did  not  receive  any  part  of  the  money,  directly 
or  indirectly  ;  and  that  such  money  was  not  used  for  her  benefit  or  on 
her  estate,  such  facts  show  that  she  is  a  surety. 

Davis  V.  Neighbors,  441. 

INDICTMENT  AND  IN70B1CATI0N— 

J.  Blittd  Tiger. — Public  Nuisance. — An  indictment,  which  charges  that 
defendants  had  control  of  a  building ;  that  screens,  partitions,  blinds 
and  other  paraphernalia  were  arranged  therein  for  the  purpose  of  sell- 
ing liquors  unlawfully  ;  that  liquors  were  sold  therein  without  license ; 
that  by  reason  thereof  men  were  made  drunk ;  that  such  men  congre- 
gated therein  and  on  Ihe  street  thereby  and  blocked  the  sidewalk  and 
used  profane,  obscene  and  indecent  language,  all  to  the  annoyance  of 
the  citizens  of  the  town,  shows  a  violation  of  the  criminal  statute 
against  maintaining  a  public  nuisance.  State  y.  Tabler,  393. 

2.  Indictment. — Sufficiency. — An  indictment  charging  that  defendant 
''did  unlawfully  erect,  continue,  use  and  maintain  a  public  nuisance, 
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to  the  injury  of  many  of  the  citizens  of  the  State  of  Indiana,  by  erect- 
ing and  maintaining  near  the  dwelling-houses  and  homes  of  divers 
citizens  of  said  county,  and  did  wrongfully  and  unlawfully  suffer  to 
escape  from  said  building,  into  the  open  air,  divers  noisome,  offensive, 
unwholesome  and  i>oisonous  smells,  so  that  the  air  for  a  great  dis- 
tance ♦  *  ♦  was  thereby  impregnated  with  said  smells,  and  ren- 
dered noisome  *  *  *  and  injurious  to  the  health,  comfort  and 
property  of  many  citizens  of  the  State  of  Indiana  residing  in  the 
neighborhood  of  said  building."  is  good  on  motion  to  quash  as  against 
the  .objection  that  it  fails  to  show  that  the  public  was  affected,  and 
as  against  the  objection  that  there  is  no  charge  that  such  building  was 
erected,  continued,  used  or  maintained  for  the  exercise  of  any  trade, 
employment  or  business.  Acme  Fertiliser  Co,  v.  State,  346. 

INJUNCTION— 

Lies  to  prevent  filling  bed  of  stream  with  sand,  see  Waters  and 
Watercourses,  2 ;   American  Plate  Glass  Co,  v.  Nicoson,  643. 

Should  be  refused  where  special  findings  show  that  one  of  the  plaintiffs 
not  entitled,  see  Trial,  52 ;  American  Plate  Olass  Co.  v.  Nicoson, 
643. 

1.  Who  Bound  ty  Decree. — Third  Parties  v)ith  Notice, — Where  a  tem- 
porary restraining  order  was  issued  by.  the  court  in  an  action  by  a 
manufacturing  company  against  a  labor  union  and  "all  persons  now 
or  hereafter  aiding  or  abetting  them"  in  doing  certain  enumerated 
unlawful  things,  such  order  is  binding  upon  all  persons  with  actual 
notice  thereof,  though  not  named  as  defendants  in  such  action. 

Anderson  v.  Indianapolis  Drop  Forging  Co.,  100. 

2.  Violation  of  Rights. — Adequate  Remedy  at  Law. — Trespass. — Delay. 
— ^A  complaint  for  injunction  must  show  a  violation  of  plaintifiTs 
rights ;  that  there  is  no  adequate  remedy  at  law ;  that  the  acts  com- 
plained of  constitute  more  than  a  temporary  trespass ;  that  no  Unrea- 
sonable delay  has  occurred ;  that  it  is  not  to  prevent  a  past  injury 
and  that  it  is  not  a  "doubtful"  case. 

American  Plate  Glass  Co.  y.  Nicoson,  643. 

3.  Character  of  Injuries. — To  sustain  an  action  for  injunction  the 
injury  apprehended  must  be  substantial  and  serious,  and  for  which 
courts  of  law  could  furnish  no  adequate  remedy. 

American  Plate  Glass  Co.  v.  Nicoson,  643. 

4.  Temporary  Interest. — Special  Findings. — Where  the  special  findings 
showed  that  one  plaintiff  was  the  ow^ner  of  the  business  of  quarrying 
stone  and  that  another  owned  the  real  estate,  and  such  finding  failed 
to  show  anything  in  reference  to  the  terms  of  the  plaintiff's  interest 
in  such  quarry,  such  findings  do  not  support  a  decree  for  injunction. 

American  Plate  Glass  Vo.  v.  Nicoson,  643. 

5.  Affirmative  Wrongful  Acts. — Demand. — A  previous  demand  to  desist 
is  not  necessary  in  an  action  to  Restrain  defendant  from  the  commis- 
sion of  affirmative  wrongful  acts  amounting  to  a  nuisance  and  causing 
irreparable  injury  to  plaintiffs. 

American  Plate  Glass  Co.  v.  Nicoson,  643. 

6.  FlouAng  Lands. — Complaint. — Where  an  injunction  is  sought  to 
prevent  defendant  from  flowing  plaintiffs*  lands,  the  complaint  should 
set  out  the  nature  of  the  land,  in  order  that  the  court  can  determine 
the  character  of  the  injury.    American  Plate  Glass  Co.  v.  Nicoson,  643. 

INSTBUCTIONS— 

S^e  Trial,  9-27. 
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Evidence  supporting  verdict  where  property  incumbered,  see  Tbial,  51 ; 
Fire  Assn,,  etc.y  v.  Yeagley,  387. 

Evidence  of  renewal  and  waiver  of  proofs,  see  Evidence,  1,  2 ;  Fire 
Assn.,  etc.f  v.  Yeagley,  387. 

"Immediate"  should  be  given  that  construction  which  gives  the  greater 
indemnity  where  two  constructions  may  be  given,  see  Trial,  17 ; 
Pacific  Mui.  Life  Ins,  Co,  v.  Branhanif  243. 

1.  Accident, — **Total  Disahility." — Where  the  assured  under  an  acci- 
dent policy  is  injured,  and  such  injury  prevents  him  from  doing  sub- 
stantially all  of  the  noce&sary  and  material  things  in  his  occupation 
requiring  his  own  exertions,  in  substantially  his  customary  and  usual 
manner,  such  injury  constitutes  a  "total  disability"  within  the  mean- 
ing of  such  policy.  Pacific  Mut.  Life  Ins.  Co.  v.  Branham,  243. 

2.  Accident,  —  ^^Continuous^*  Disahility  . —  Evidence.  —  Where  the  evi- 
dence in  an  action  for  loss  on  an  accident  policy  shows :  that  plain- 
tiff fell  and  injured  his  knee  March  8 ;  that  he  treated  it  for  five  or 
six  days ;  that  he  then  called  defendant's  local  examiner,  who  treated 
it  for  about  a  week,  when  plaintiff  had  to  go  to  bed ;  that  he  remained 
there  four  weeks ;  that  then  he  went  to  his  office  and  performed  a  part 
of  his  duties ;  on  May  20  he  went  to  another  city  to  be  treated  by  a 
specialist  and  remained  there  m^til  August  6 ;  came  back  on  crutches 
with  his  knee  in  plaster  of  Paris,  remaining  a  month — and  took  treat- 
ment until  November ;  returned,  was  operated  on  and  remained  in 
hospital  until  December  15 ;  returned  home ;  was  obliged  to  return 
to  specialist  for  another  operation,  and  spent  four  weeks  in  hospital ; 
returned  home  with  knee  in  plaster  of  Paris,  and  continued  treatment 
until  May  20,  a  period  of  about  fifteen  months,  such  evidence  fully 
justifies  a  verdict  that  plaintiff's  disability  was  "continuous." 

Pacific  Mut.  Life  Ins,  Co,  v.  Branham,  243. 

3.  Acgjldent. — "Immediate  Notice  of  Accident." — Wliere  an  accident 
policy  provides  that  all  claims  thereon  shall  be  forfeited  unless  "imme- 
diate notice  of  any  accident"  is  given,  and  the  assured  was  injured  on 
March  8,  and  sent  notice  on  March  30,  such  notice  wfts  in  a  reason- 
able time,  especially  in  view  of  the  fact  that  the  assured  did  not  think 
his  injury  was  serious  at  first. 

Pacific  Mut.  Life  Ins.  Co,  v.  Branham,  243. 

4.  Proofs  of  Accident. — Waiver. — Where  the  assured,  under  an  acci- 
dent policy  providing  that  in  case  of  injury  immediate  notice  be  given 
the  insurer  or  all  claim  for  loss  should  be  forfeited,  received  the  injury 
March  8,  and  sent  notice  March  30,  and  the  insurer  returned  blank 
proofs  with  instructions  for  filling  them  out,  and  saying  that  when 
assured  was  ready  to  return  to  duty  such  claim  would  be  adjusted, 
such  insurer  thereby  waived  any  defense  on  the  ground  of  time  in 
giving  the  notice.  Pacific  Mut.  Life  Ins.  Co.  v.  Branham,  243.. 

5.  Mutual  Life, — Beneficiuries. — Creditors. — Death  of  Creditor  Bene- 
ficiary Before  Assured. — Where  the  assured  had  a  benefit  certificate 
made  payable  $3,000  to  a  brother  to  secure  such  brother  for  money 
due  such  brother  from  assured,  and  $1,000  each  to  assured's  two 
sisters,  and  such  brother  predeceased  the  assured,  and  the  by-laws  of" 
the  insurer  association  provided  that  upon  the  death  of  ai  beneficiary, 
the  benefit  should  be  paid  to  the  surviving  beneficiary  op  beneficiaries, 
each  sharing  pro  rata,  unless  otherwise  provided  in  the  benefit  cer- 
tificate, such  two  sisters  were  entitled  to  the  full  benefit,  and  such 
bi:other's  administrator  was  not  entitled  to  any  part  thereof. 

Bunyan  v.  Reed,  295.. 
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6.  Personal  Property. — Encumhrance, — Waiver, — Where  the  agent  of 
an  insurance  company  writes  a  fire  policy  on  a  stock  of  goods,  know- 
ing that  such  stock  is  encumbered  by  a  chattel  mortgage,  and  such 
company  receives  and  retains  the  premium,  such  policy  is  valid,  and 
there  is  a  waiver  of  the  provision  in  such  policy  rendering  the  insur- 
ance void  in  case  of  encumbrance,  unless  stipulated  in  the  policy,  and 
this  is  true  regardless  of  the  fact  that  such  policy  contains  a  further 

'provision  that  the  underwriting  agent  had  no  power  to  alter,  modify 
or  waive  any  provisions  in  such  policy  and  that  no  claim  could  be 
made  by  assured  unless  such  provision  was  indorsed  on  the  policy. 

Fire  Assn,,  etc.,  v.  Yeagleyt  387. 

7.  Mutual  Benefit  Certificate. — Laws  of  Association. — The  assured,  in 
a  mutual  benefit  association  takes  a  certificate  subject  to  the  reason- 
able rules,  by-laws  and  regulations  of  the  association  issuing  it,  such 
regulations  forming  a  part  of  the  contract.  Bunyan  v.  Reed,  205. 

a  Life  Policy. —Condition  That  Suit  Must  Be  Brought  Within  Six 
Months. — Validity. — Where  a  life  policy  contains  a  condition  that 
suit  thereon  must  be  brought  within  six  months  next  after  the  date 
of  death  of  the  insured,  such  condition  is  void  as  against  the  statute 
(§4923  Burns  1901,  §3770  R.  S.  1881). 

Rutherford  v.  Prudential  Ins.  Co.,  531. 

9.  Life  Policy. — Denial  of  Liability  hy  Insurer. — Where  a  life  insur- 
ance company  has  reserved  the  right  in  its  policy  to  pay  to  any  one 
of  several  persons,  a  denial  of  liability  on  the  policy  made  to  a  bene- 
ficiary to  whom  such  insurer  could  pay  such  insurance  will  justify 
an  -action  by  another  beneficiary  without  furnishing  any  proofs  of 
death,  such  proofs  being  thereby  waived. 

Rutherford  v.  Prudential  Ins.  Co.,  531. 

10.  Premiums. — Agent* s  Failure  to  Collect. — Where  an  insurance  com- 
^ny  collected  its  premiums  through  an  agent,  and  the  a^ured  made 
arrangements  with  such  agent  to  call  at  an  appointed  place  and  get 
such  premiums,  and  such  agent  failed  to  do  so,  such  company  can  not 
complain,  as  the  mode  of  payment  was  discretionary  with  such  agent. 

Rutherford  v.  Prudential  Ins.  Co.,  531. 

11.  Life  Policy. — Forfeiture. — Right  of  Company  to  Declare. — Where 
the  action  of  a  company  is  such  as  to  induce  the  belief  that  a  right 
of  forfeiture  reserved  in  the  contract  will  not  be  insisted  on,  and  the 
assured  has  acted  on  such  belief,  a  forfeiture  will  not  be  permitted, 
since  forfeitures  are  odious  to  the  law  and  will  be  enforced  only  upon 
the  clearest  evidence  that  such  was  the  intention. 

Rutherford  v.  Prudential  Ins.  Co.,  531. 

12.  lAfe  Policy. — Provisions  as  to  Payment  of  Premiums. — Waiver. — 
Where  a  life  policy  provides  that  "if  for  any  reason  the  premium  is 
n«t  called  for  when  due,  by  an  authorized  representative  of  the  com- 
pany, it  shall  be  the  duty  of  the  policy  holder  to  bring  or  send  said 
premium  to  the  home  office  of  the  company  or  one  of  its  district 
offices,"  and  it  is  shown  that  such  company  has  shown  a  disregard  for 
such  provision  by  its  conduct,  it  can  not  insist  upon  a  forfeiture  by 
showing  that  plaintiff  has  also  in  good  faith  disregarded  it. 

Rutherford  v.  Prudential  Ins.  Co.,  531. 

13.  Life  Policy. — Intention. — Where  a  question  is  made  as  to  place  of 
payment  of  the  premiums  upon  an  industrial  life  policy,  courts  will 
consider  the  magnitude  of  expense  necessary  in  sending  the  premium 
to  the  home  office,  and  the  number  of  premiums  to  be  paid,  and  the 
excess  of  cost  of  the  insurance — about  40  per  cent. — over  the  standard 
Ufe  rates,  in  ascertaining  the  intention  of  the  parties. 

Rutherford  v.  Prudential  Ins.  Co.,  531.. 


732  INDEX 

INST7BAKCE— Oontinued. 

14.  Life, — Premium, — Place  of  Payment, — Where  a  life  policy  provides 
in  one  place  that  '*all  premiums  are  payable  at  the  home  office  of  the 
company,"  and  in  another  that  such  premium  "may  be  paid  to  any 
authorized  representative  of  the  company,"  and  in  another  that  **if 
for  any  reason  the  premium  is  not  called  for  when  due  by  an  author- 
ized representative  of  the  company,"  etc.,  it  is  a  necessary  implication 
that  such  premiums  are  payable  to  the  company's  collectors. 

Rutherford  v.  Prudential  Ins,  Co,,  531. 

15.  Recovery  Too  Large, — Where  the  assured  under  an  accident  policy, 
under  the  advice  of  his  physician  that  he  would  likely  be  well  soon, 
^executed  proofs  for  payment  up  to  a  certain  date,  a  verdict  giving 
indemnity  for  disability  for  a  much  longer  period  is  proper  where  it 
is  shown  that  such  disability  actually  continued  for  such  longer  time, 
making  proofs  up  to  a  certain  time  in  no  sense  concluding  assured 
from  making  further  claim  for  continuing  disability. 

Pacific  Mut,  Life  Ins.  Co,  v.  Branham,  243. 

16.  Mutual  Benefit  Certificate,  —  Beneficiary,  —  Vested  Interest,  —  A 
beneficiary  in  a  mutual  benefit  certificate  acquires  no  vested  interest 
in  such  certificate  until  the  death  of  the  assured,  and  such  assured 
may  without  such  beneficiary's  consent  make  a  new  appointment 
unless  forbidden  by  the  organic  law  or  rules  and  regulations  of  the 
association.  Bunyan  v.  Reed,  295. 

INTEBBOGATOBIES— 

See  Trial,  28-39. 

INTOXICATINa  LiaUOBS— 

Unlawful  sales  constituting  nuisance,  see  INDICTMENT  AND  Informa- 
tion, 1 ;  State  v.  Tahler,  393. 

■ 

Unlawful  sales  of  may  be  a,  nuisance,  see  Nuisance,  5-7 ;  State  v. 
Tahler,  393. 

Sales  in  violation  of  law,  a  "blind  tiger,"  see  Words  and  Phrases,  2 ; 
State  V.  Tahler,  393. 

1.  AppUcalion. —  Remonstrance. —  Sufficiency, — Where  an  application 
was  made  for  license  to  sell  intoxicating  liquors  at  a  certain  place  in 
the  "first  ward,"  and  a  remonstrance  was  filed  against  the  granting  of 
license  to  such  applicant  to  sell  liquors  in  "aforesaid  ward,"  such 
remonstrance  was  sufficient.  Bryan  v.  DeMoss,  473. 

2.  License. — Judicial  Proceeding. — The  proceeding  to  obtain  a  license 
to  sell  intoxicating  liquors  under  the  statutes  is  a  judicial  proceeding 
in  the  nature  of  a  civil  action.  Bryan  v.  DeMoss,  473. 

3.  Remonstrance, — Withdrawal. — Where  a  remonstrance  signed  by  74 
more  than  a  majority  of  the  legal  voters  of  a  township  is  filed  against 
the  grant  of  a  license  to  sell  intoxicating  liquors  to  an  applicant,  but 
81  of  such  persons  filed  with  the  auditor  on  Thursday  preceding  the 
session  of  the  board  at  which  application  is  to  be  heard  their  written 
withdrawals  from  such  remonstrance,  such  withdrawals  are  valid  and 
their  names  must  be  stricken  from  such  remonstrance. 

Davis  Y,  Affleck,  572. 

4.  Remonstrance,  —  Withdraical,  —  The  signers  of  a  remonstrance 
against  the  granting  of  a  license  to  an  applicant  to  sell  intoxicating 
liquors  may  withdraw  therefrom,  whether  such  remonstrance  is  filed 
or  not,  at  any  time  before  the  Friday  preceding  the  beginning  of  the 
session  of  the  board  at  which  application  is  to  be  made. 

Davis  V.  Affleck,  572, 
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5.  Remonstrance,  —  SufUciency.  —  Where  the  remonstrators  sign  a 
remonstrance  against  the  grant  of  a  liquor  license,  it  is  not  necessary 
to  show  in  the  remonstrance  that  they  ar^  residents  of  the  ward  or 
township,  or  that  they  constitute  a  majority  of  the  voters  of  such 
ward  or  township.  Bryan  v.  DeMoas,  473. 

JTTDaMENT— 

No  appeal  without,  see  Appi^l  and  Ebbob,  1 ;  Ernest  v.  Grand  Trunk, 
etc.,  R.  Co.,  409. 

Modification  of  on  appeal  as  to  width  of  highway,  see  Highways,  4; 
Harris  v.  Curtis,  438. 

Law  as  declared  in  prior  appeal  is  res  judicata,  see  Res  Judicata  ; 
Midland  Steel  Co.  v.  Citizens  Nat,  Bank,  107. 

Without  jurisdiction  will  be  set  aside,  see  Limitation  of  Actions  ; 
Underwood  v.  Deckard,  198. 

Who  bound  by  restraining  order,  see  Injunction,  1 ;  Anderson  v. 
Indianapolis  Drop  Forging  Co.,  100. 

Not  binding  on  those  not  made  parties,  see  Mechanics*  Liens,  2 ; 
Krotz  V.  A,  R.  Beck  Lumber  Co,,  577. 

By  agreement  of  attorney,  binding  on  client,  see  Attobney  and  Client  ; 
Wilkie  V.  Reynolds,  527. 

Motion  to  modify,  must  set  out  reasons,  see  Tbial,  43 ;  Borror  v.  Car- 
rier, 353. 

1.  Power  of  Appellate  Court  to  Render. — Under  the  law  of  1903  (Acts 
1903,  p.  338),  the  Appellate  Court  has  no  power  to  render  a  final 
judgment  on  the  weight  of  the  evidence,  where  the  case  is  triable  by 
jury,  even  though  a  trial  by  jury  is  waived  by  the  parties  and  the 
court  tries  the  same.  First  Nat,  Bank  v.  Beach,  80. 

2.  Amount. — Where,  in  an  action  against  a  school  township  on  a  war- 
rant for  borrowed  money,  the  proof  showed  either  that  such  township 
received  all  or  none  of  such  money,  a  judgment  for  one-half  of  such 
amount  is  not  sustained. 

White  River  School  Tp.  v.  The  Cawton  Co,,  8. 

3.  Collateral  Attack. — Cross-Complaint, — Where  a  judgment  is  ren- 
dered and  the  plaintiff  therein  brings  another  suit,  involving  matters 
pertaining  to  such  judgment,  in  the  same  court,  the  defendant  may, 
by  cross-complaint,  attack  the  validity  of  such  judgment,  such  cross- 
complaint  being  in  the  nature  of  an  independent  action,  and  a  direct 
attack  on  such  judgment.  Richcreek  v.  Russell,  217. 

4.  Collateral  Attack.  —  Superior  Court.  —  Three  Rooms.  —  Whether 
Rooms  Constitute  One  or  Separate  Courts. — The  Superior  Court  of 
Marion  County  is  but  one  court,  though  consisting  of  three  judges, 
holding  court  in  separate  rooms,  and  a  judgment  rendered  in  one 
room  may  be  the  subject  of  a  direct  attack  in  another  room. 

Richcreek  v.  Russell,  217. 

5.  Highway  Proceedings.  —  Jurisdiction.  —  Collateral  Attack.  —  An 
action  to  declare  fraudulent  and  void  the  judgment  rendered  and  pro- 
ceedings before  a  board  of  commissioners  in  a  highway  proceeding  on 
the  ground  that  the  viewers  therein  appointed  made  an  unfavorable 
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report,  and  afterwards,  Without  the  consent  of  one  of  snch  viewerp, 
the  other  two  fraudulently  took  such  report  from  the  files  and  changed 
it  to  a  favorable  report,  can  not  be  maintained  where  the  complaint 
fails  to  show  that  such  board  did  not  have  jurisdiction  of  the  subject- 
matter  or  the  persons,  since  such  action  is  a  collateral  attack,  and 
irregularities  in  the  proceedings  or  judgment  do  not  render  them  void, 
the  remedy  being  by  appeal.  Phillips  v.  Z/«tcAin«oft,  480. 

6.  Estoppel. — Parties. — A  judgment  in  an  action  binds  only  the  parties 
thereto.  Krotz  v.  A.  R.  Beck  Lumber  Co.,  siil. 

7.  Final. — Special  Findings. — Conclusions  of  Law. — A  special  finding 
of  facts  and  conclusions  of  law  stated  thereon  do  not  constitute  a 
''final"  judgment.  City  Bond  Co.  v.  Bmner,  659. 

8.  Joint. — ^A  judgment  reading,  ''It  is  therefore  considered,  ordered, 
adjudged  and  decreed  by  the  court  that  the  plaintiff  *  *  *  take 
nothing  by  her  action  and  that  defendants  recover  of  and  from  the 
plaintiff  their  costs,"  is  joint.  Bruce  v.  Myers,  6(>4. 

9.  Dismissal  of  Complaint. — Cross-Complaint. — Property  yot  Included 
in  Judgment. — Res  Judicata. — Where  plaintiff  dismisses  his  cause 
before  the  court  announces  its  decision,  but  the  court  renders  judg- 
ment against  plaintiff  on  a  cross-complaint,  but  the  judgment  fails  to 
Include  the  personal  property  mentioned  in  such  cross-complaint, 
there  is  no  res  judicata  as  to  such  personal  property. 

Orim  V.  Griffith,  559. 

10.  Invalid  in  Part. — Amount  Too  Oreat. — Costs  Too  Much. — Validity 
of  Sale  Thereunder. — Where  real  estate  was  sold  under  an  invalid 
order  directing  it  to  be  sold  as  a  whole,  and  the  court  finds  such  real 
estate  was  susceptible  of  division,  and  where  such  judgment  was 
rendered  for  a  greater  sum  than  allowed  by  statute,  and  the  costs  of 
such  suit  were  improperly  taxed  too  high,  a  sale  made  under  such 
conditions  was  void.  Richcreek  v.  RusseU,  217. 

11.  Setting  Aside. — Excusable  yeglect. — ^Where  a  defendant  was  sued 
for  the  enforcement  of  a  street  assessment  lien,  and,  pending  such 
action,  she  sent  her  husband  to  pay  off  such  sum  as  might  be  due» 
and  the  husband  called  upon  plaintiff's  attorney  and  asked  to  pay  such 
sum,  with  others,  but  by  oversight  plaintiff*s  attorney  failed  to  include 
the  assessment  upon  defendant's  lot.  and  the  defendant  supposed  such 
assessment  had  been  paid  until  after  the  year  for  redemption  had 
expired,  she  was  entitled  to  have  such  judgment  set  aside  for  excus- 
able neglect.  Richcreek  v.  Russell,  217. 

12.  Jurisdiction. — Declaring  Void. — ^WTiere  it  is  shown  that  the  defend- 
ant, a  tenant  in  common  of  certain  lands  with  the  plaintiffs,  and  the 
plaintiffs*  father  joined  the  children,  who  were  minors,  as  parties 
plaintiff,  in  a  suit  for  partition,  without  plaintiffs*  knowledge  or  con- 
sent :  that  the  father  was  appointed  commissioner ;  that  as  such  com- 
missioner he  sold  the  lands  to  the  defendant :  that  no  consideration 
was  ever  paid  to  the  plaintiffs  therefor:  that  nothing  was  paid  to 
such  commissioner  as  such  for  such  lands :  that  such  proceedings 
were  had  for  the  purpose  of  divesting  the  title  of  plaintiffs :  and  that 
it  was  all  done  without  the  knowleflse  or  consent  of  the  plaintiffs,  a 
decree  should  be  awarded  plaintiffs  ji«etting  aside  such  judgment. 

Vndcrurood  v.  Deckard,  198. 

13.  Setting  Aside. — Xon reside v is. — Publication . — lAm iiations. — Where 
jud;nnent  was  taken  psrainst  a  nonresident  defendant  on  notice  by 
publication  and  without  actual  notice,  such  defendant  has  five  years 
from  the  rendition  of  such  judgment  in  which  to  bring  an  action  to 
set  such  judgment  aside.  Hollenback  v.  Posiim,  481. 
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14.  Facts  Included  Not  Alleged  in  Complaint. — Validity. — WTiere  a 
complaint  contains  no  allegation  as  to  the  indivisibility  of  real  estate 
involved  in  an  action,  but  the  plaintilf,  on  defendants'  default,  takes 
judgment  showing  sucu  real  estate  to  be  indivisible,  and  ordering  a 
sale  of  the  whole  property,  such  part  of  such  judgment  is  void,  since 
only  the  traversable  averments  are  admitted  on  default,  and  such  ques- 
tion was  not  In  issue.  Richcreek  v.  Russelly  217. 

JimiOIAIi  SALES— 

1.  Redemption. — Right  of. — Jurisdiction  in  Establishment  of.-r-Where 
a  decree  has  been  rendered  in  the  foreclosure  of  a  drainage  lien  for 
the  sale  of  lands  of  different  owners,  and  a  sale  made  thereunder  of 
such  lands,  one  of  such  owners  has  the  right  to  redeem  from  such 
sale,  and  such  redemptioner  has  a  lien  upon  the  lands  not.  owned  by 
him  for  the  proportionate  part  of  such  cost  as  against  the  owners 
thereof  and  the  junior  encumbrancers,  and  it  will  be  presumed  that  the 
court  has  jurisdiction  to  construct  such  drain,  and  that  legal  notice 
was  given  to  all  persons  interested.  Ellison  v.  Branstrator^  410, 

2.  Redemption. — Who  May  Exercise  Right. — Where  real  estate  of  two 
or  more  owners  is  sold  at  judicial  sale  under  a  decree  of  foreclosure  of 
a  drainage  lien  and  one  of  such  owners  pays  the  amount  due  in 
redemption  thereof,  and  the  purchaser  at  such  sale  accepts  such 
money,  such  purchaser  is  the  only  person  who  can  raise  the  question 
of  the  right  of  such  part  owner  to  redemption,  and  his  acceptance  of 
such  money  estops  him  from  raising  such  question. 

Ellison  V.  Branstrator,  410. 

JT7BISDICTI0N— 

Appearance  and  answer  waives  process,  see  Contempt,  2 ;  Anderson  v. 
Indianapolis  Drop  Forging  Co.,  100. 

Where  highway  petition  seeks  to  vacate  different  road,  board  has,  see 
Highways,  5 ;  Harris  v.  CurtiSy  438. 

None  by  circuit  court  where  case  involving  title  to  real  estate  appealed 
from  justice,  see  Courts,  1 ;    Dcane  v,  Robinson,  4G8. 

JUSTICES  OF  THE  FEAOE— 

Duty  when  title  to  real  estate  in  question,  see  Courts,  1,  2;  Deanc  v. 
Robinson,  468. 

No  appeal  to  Supreme  Court  in  cases  within  jurisdiction  of,  see  Appeal 
AND  Error,  25 ;   Smith  v.  Taylor,  194. 

Jurisdiction. — Answer  of  Title  to  Real  Estate. — Where,  in  an  action  by 
the  landlord  against  his  tenant  for  possession,  such  tenant,  in  his  veri- 
fied answer,  denies  such  tenancy  and  claims  title  to  such  real  estate  in 
himself,  the  justice  of  the  peace  has  no  further  jurisdiction,  and  it  is 
his  duty  to  certify  such  cause  to  the  circuit  court. 

Deane  v.  Robinson,  468. 

LANDLOBB  AND  TENANT— 

As  to  complaint  for  rent  by  assignee,  see  Pleading.  28;  Indiana  Nat. 
Oas,  etc.,  Co.  v.  Lee,  119. 

1.  Lessee. — Assignee. — Covenant. — Liability. — Where  a  leasee  enters 
into  a  contract  with  his  landlord,  and  afterwards  assigns  his  leaso, 
such  lessee  continues  liable  upon  his  express  covenants,  but  the 
assignee  becomes  liable  upon  those  covenants  that  run  \f  ith  the  land, 
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the  lessee  being  liable  because  of  privity  of  contract,  the  assignee 
because  of  privity  of  estate,  and  an  assignee  in  possession,  or  who  has 
the  immediate  right  to  possession,  under  a  lease  when  rent  falls  due, 
will  continue  liable  notwithstanding  a  subsequent  assignment. 

Heller  v.  DaUey,  424. 

2.  Notice  to  Quit. — Action  for  Possession. — When  Matures.. — Where 
an  action  was  brought  by  the  landlord  against  his  tenant  for  posses- 
sion, and  it  appeared  by  the  complaint  that  notice  to  quit  was  served 
on  such  tenant  on  October  13,  and  the  action  begun  on  October  23,  it 
afllrmatively  appears  that  the  action  was  prematurely  brought,  since, 
by  statute,  a  tenant  has  ten  days  in  which  to  pay  his  rent  and  prevent 
a  forfeiture,  and  such  time  is  counted  by  excluding  the  day  on  which 
notice  was  served  and  Including  the  last  or  tenth  day. 

Cheek  V.  Preston,  343. 

3.  Lease. — Parol  Surrender. — Statute  of  Frauds. — A  parol  agreement 
between  the  lessor  and  lessee  to  substitute  an  assignee  of  the  lessee 
and  to  bind  the  assignee  to  the  terms  of  the  lease  and  relieve  the  lessee, 
is  void  as  against  the  statute  of  frauds,  such  lease  being  for  an 
interest  in  land  and  not  being  for  three  years  or  less. 

Heller  v.  Dailey,  424 

4.  Lease, — Incorporeal  Hereditament. — Parol  Surrender. — ^The  written 
lease  of  an  incorporeal  hereditament  can  not  be  surrendered  except  by 
a  written  instrument.  Heller  v.  Dailey,  424t. 

4.  Oas  and  Oil. — Where  plaintiff  leased  certain  real  estate  to  defendant 
for  five  years,  or  as  long  as  gas  or  oil  shall  be  found  in  paying  quan- 
tities, and  defendant  agreed  to  commence  operations  within  six  months 
from  the  date  of  the  lease,  or  in  lieu  thereof  pay  plaintiff  a  certain 
sum  annually,  and  defendant  never  took  possession  of  such  land,  and 
never  drilled  any  well,  such  contract  was  ineffective  after  the  five 
years,  since  the  right  of  defendant  to  a  longer  period  depended  upon 
finding  oil  or  gas  in  paying  quantities. 

Indiana^  etc.,  Oil  Co,  v.  Pierce,  523. 


See  Gas  and  Oil  ;  Landlord  and  Tenant; 

LICENSES— 

See  Intoxicating  Liquors. 

1.  Parol. — Revocation. — Where  a  parol  license  is  given  and  on  the 
faith  thereof  money  is  expended,  such  Jicense  can  not  be  revoked 
unless  the  licensee  can  be  placed  in  statu  quo,  and  an  executed  parol 
license  may  become  an  easement,  imposing  a  servitude  upon  one 
estate  in  favor  of  another.  Knoll  v.  Baker,  124. 

2.  Consideration. — Where  it  is  .shown  that  the  plaintiff  paid  to  the 
defendants  no  consideration  for  a  parol  license  to  connect  their  tile 
with  defendants' ;  that  defendants'  tile  had  its  outlet  on  the  land  of 
a  third  party;  that  plaintiffs  knew  of  this;  that  as  soon  as  such 
third  party  ascertained  that  plaintiffs  had  connected  their  tile  with 
defendants',  such  third  party  cut  off  said  outlet :  and  that  one  of  the 
plaintiffs  then  proposed  to  furnish  an  outlet  over  his  land,  it  is  suflS- 
ciently  shown  that  plaintiffs'  connection  of  their  tile  with  the  defend- 
ants' was  conditional.  Knoll  v.  Baker,  124. 


See  Mechanics'  Liens  ;  Pleading,  63-65. 

When   action   to   foreclose  street   assessment   premature,   ste   Abate- 
ment, 2. 
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No  presumption  that  there  are  no  liens  superior  to  drainage  lien,  see 
Drains  ;   Ellison  v.  Branstraior,  410. 

1.  Sale  of  Property  in  Payment.  —  Consideration.  —  Puhtic  PoUey. — 
Where  a  lienee  forecloses  his  lien  and  at  the  sale  becomes  purchaser 
of  the  property  of  the  value  of  $3,800  for  $700*  such  sale  will  be  set 
aside,  since  it  is  contrary  to  the  policy  of  the  law  to  permit  property 
to  be  taken  without  reasonable  compensation. 

Richer eek  v.  Russelty  21?. 

2.  Agreement  of  Partiek. — An  agreement  between  the  parties  will  not 
alone  authorise  the  court  to  establish  a  lien  by  implication,  but  any 
fiuch  agreement  or  promise  is  proper  evidence  to  be  considered  by  the 
court  in  determining  the  existence  of  such  lien.      Borror  v.  Carrier^  353. 

9.  Merger  in  Judgment. — Tlie  lien  of  the  vendor  is  not  merged  so  as 
to  be  defeated  by  a  release  of  a  decree  establishing  same,  when  it  is 
shown  that  the  release  was  obtained  for  the  purpose  of  borrowing 
money  for  the  payment  of  a  prior  encumbrance,  and  that  there  was 
an  agreement  that  such  lien  would  not  be  extinguished  by  such  release 
of  such  decree.  Borror  v.  Carrier,  353. 

4.  Vendor  and  Purchaser. — Subsequent  Orantee  Without  Considera- 
tion,— Where  the  purchaser  of  real  property,  charged  with  a  vendor's 
lien,  conveys  such  property  to  his  wife  without  consideration,  the 
vendor's  lien  is  not  defeated.  Borror  v.  Carrier,  353. 

5.  Vendor  and  Purchaser. — Satisfaction. — ^The  foreclosure  of  a  vendor's 
lien  and  sale  of  the  property  under  such  decree  and  a  failure  to 
redeem  during  the  year  for  redemption,  defeat  the  lien  of  such  vendor 
as  to  any  unsatisfied  part  of  the  judgment  or  debt. 

Borror  v.  Carrier,  353. 

6.  Vendor  and  Purchaser, — Subsequent  Purchasers  with  Notice—The 
purchaser  of  real  property  takes  the  same  charged  with  an  equitable 
lien  in  favor  of  his  vendor  for  any  unpaid  purchase  money,  unless 
such  vendor  has  by  his  acts  estoppod  himself  from  asserting  such  lien, 
and  a  subsequent  purchaser  with  notice,  as  well  as  the  heirs  of  such 
purchaser,  takes  such  land  subject  to  such  lien.      Borror  v.  Carrier,  353. 

LIMITATION  OF  ACTIONS- 

As  to  nonresidents,  see  Statutes,  4 ;   Hollenhack  v.  Poston,  481. 

Void  Judgment. — Setting  Aside. — Fraud. — Where,  in  an  action  by  the 
owoers  of  real  estate  to  set  aside  and  declare  void  a  judgment  in  par- 
tition procured  by  defendant  and  the  plaintiffs'  father,  by  joining  such 
children,  who  were  minors,  as  parties  plaintiff,  without  their  knowl- 
edge or  consent,  the  defendant  answeied  the  six-year  statute  of  limita- 
tions, such  answer  was  bad  on  demurrer,  since  the  relief  sought  w^as 
against  a  judgment  obtained  without  jurisdiction  over  the  person  of 
the  plaintiffs,  and  fraud  was  merely  an  incident  and  not  the  gist  of 
the  action.  Underwood  v.  Deckard,  198. 

MANDAlffTTS— 

1.  Judge. — Bill  of  Exceptions. — Rules  of  Trial  Court. — Where  a  rule 
of  the  trial  court  provided  that  any  party  desiring  the  court  to  settle 
and  sign  a  bill  of  exceptions  should  present  the  same  to  the  adverse 
party  for  inspection  at  least  five  days  before  presenting  same  to  judge, 
and,  if  the  adverse  party  should  not  admit  its  correctness  or  point  out 
the  errors,  the  attorney  presenting  same  should  also  file  therewith  an 
affidavit  stating,  in  substance,  that  in  his  opinion  the  bill  is  correct. 

Vol.  84—47 
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Evidence  supporting  verdict  where  property  incumbered,  see  Trial,  51 ; 
Fire  Assn.,  etc.,  v.  Ycagley,  387. 

Evidence  of  renewal  and  waiver  of  proofs,  see  Evidence,  1,  2;  Fire 
Assn,,  etc.,  v.  Yeagley,  387. 

"Immediate"  should  be  given  that  construction  which  gives  the  greater 
indemnity  where  two  constructions  may  be  given,  see  Trial,  17; 
Pacific  Mut.  Life  Ins.  Co.  v.  Branhamj  243. 

1.  Accident. — **Total  Disahility.** — Where  the  assured  under  an  acci- 
dent policy  is  injured,  and  such  injury  prevents  him  from  doing  sub- 
stantially all  of  the  necessary  and  material  things  in  his  occupation 
requiring  his  own  exertions,  in  substantially  his  customary  and  usual 
manner,  such  injury  constitutes  a  "total  disability*'  within  the  mean- 
ing of  such  policy.  Pacific  Mut.  Life  Ins.  Co.  v.  Branham,  243. 

2.  Accident.  —  *^ Continuous**  Disability  . —  Evidence.  —  Where  the  evi- 
dence in  an  action  for  loss  on  an  accident  policy  shoe's :  that  plain- 
tiflt  fell  and  injured  his  knee  March  8 ;  that  he  treated  it  for  five  or 
six  days ;  that  he  then  called  defendant's  local  examiner,  who  treated 
it  for  about  a  week,  when  plaintiff  had  to  go  to  bed ;  that  he  remained 
there  four  weeks ;  that  then  he  went  to  his  office  and  performed  a  part 
of  his  duties ;  on  May  20  he  went  to  another  city  to  be  treated  by  a 
specialist  and  remained  there  tlfttil  August  6 ;  came  back  on  crutches 
with  his  knee  in  plaster  of  Paris,  remaining  a  month — and  took  treat- 
ment until  November ;  returned,  was  operated  on  and  remained  in 
hospital  until  December  15 ;  returned  home ;  was  obliged  to  return 
to  specialist  for  another  operation,  and  spent  four  weeks  in  hospital ; 
returned  home  with  knee  in  plaster  of  Paris,  and  continued  treatment 
until  May  20,  a  period  of  about  fifteen  months,  such  evidence  fully 
justifies  a  verdict  that  plaintiffs  disability  was  "continuous." 

Pacific  Mut.  Life  Ins.  Co.  v.  Branham,  243. 

3.  Acgldent. — "Immediate  Notice  of  Accident." — Where  an  accident 
policy  provides  that  all  claims  thereon  shall  be  forfeited  unless  "imme- 
diate notice  of  any  accident"  is  given,  and  the  assured  was  injured  on 
March  8,  and  sent  notice  on  March  30,  such  notice  wfts  in  a  reason- 
able time,  especially  in  view  of  the  fact  that  the  assured  did  not  think 
his  injury  was  serious  at  first. 

Pacific  Mut.  Life  Ins.  Co.  v.  Branham,  243. 

4.  Proofs  of  Accident. — Waiver. — Where  the  assured,  under  an  acci- 
dent policy  providing  that  in  case  of  injury  immediate  notice  be  given 
the  insurer  or  all  claim  for  loss  should  be  forfeited,  received  the  injury 
March  8,  and  sent  notice  March  30,  and  the  insurer  returned  blank 
proofs  with  instructions  for  filling  them  out,  and  saying  that  when 
assured  was  ready  to  return  to  duty  such  claim  would  be  adjusted, 
such  insurer  thereby  waived  any  defense  on  the  ground  of  time  in 
giving  the  notice.  Pacific  Mut.  Life  Ins.  Co.  v.  Branham,  243.. 

5.  Mutual  Life. — Beneficiaries. — Creditors. — Death  of  Creditor  Bene- 
ficiarp  Before  Assured. — Where  the  assured  had  a  benefit  certificate 
made  payable  $3,000  to  a  brother  to  secure  such  brother  for  money 
due  such  brother  from  assured,  and  $1,000  each  to  assured's  two 
sisters,  and  such  brother  predeceased  the  assured,  and  the  by-laws  of- 
the  insurer  association  provided  that  upon  the  death  of  ai  beneficiary, 
the  benefit  should  be  paid  to  the  surviving  beneficiary  or  beneficiaries, 
each  sharing  pro  rata,  unless  otherwise  provided  in  the  benefit  cer- 
tificate, such  two  sisters  were  entitled  to  the  full  benefit,  and  such 
birother's  administrator  was  not  entitled  to  any  part  thereof. 

Bunyan  v.  I(eed,  29^.. 
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6.  Personal  Property. — Encumbrance.— Waiver, — Where  the  agent  of 
an  insurance  company  writes  a  fire  policy  on  a  stock  of  goods,  know- 
ing that  such  stock  is  encumbered  by  a  chattel  mortgage,  and  such 
company  receives  and  retains  the  premium,  such  policy  is  valid,  and 
there  is  a  waiver  of  the  provision  in  such  policy  rendering  the  insur- 
ance void  in  case  of  encumbrance,  unless  stipulated  in  the  policy,  and 
this  is  true  regardless  of  the  fact  that  such  policy  contains  a  further 

•provision  that  the  underwriting  agent  had  no  power  to  alter,  modify 
or  waive  any  provisions  in  such  policy  and  that  no  claim  could  be 
made  by  assured  unless  such  provision  was  indorsed  on  the  policy. 

Fire  A««n.,  etc.,  v.  Yeagley,  387. 

7.  Mutual  Benefit  Certificate. — Laws  of  Association. — The  assured,  in 
a  mutual  benefit  association  takes  a  certificate  subject  to  the  reason- 
able rules,  by-laws  and  regulations  of  the  association  issuing  it,  such 
regulations  forming  a  part  of  the  contract.  Bunyan  v.  Reed,  205. 

8.  Life  Policy. — Condition  That  Suit  Must  Be  Brought  Within  Six 
Months. — Validity. — Where  a  life  policy  contains  a  condition  that 
suit  thereon  must  be  brought  within  six  months  next  after  the  date 
of  death  of  the  insured,  such  condition  is  void  as  against  the  statute 
(§4923  Burns  1901,  §3770  R.  S.  1881). 

Rutherford  v.  Prudential  Ins.  Co.,  531. 

9.  Life  Policy. — Denial  of  Liahility  "by  Insurer. — Where  a  life  insur- 
ance company  has  reserved  the  right  in  its  policy  to  pay  to  any  one 
of  several  persons,  a  denial  of  liability  on  the  policy  made  to  a  bene- 
ficiary to  whom  such  insurer  could  pay  such  insurance  will  justify 
an  -action  by  another  beneficiary  without  furnishing  any  proofs  of 
death,  such  proofs  being  thereby  waived. 

Rutherford  v.  Prudential  Ins.  Co.,  531. 

10.  Premiums. — Agenfs  Failure  to  Collect. — Where  an  insurance  com- 
pany collected  its  premiums  through  an  agent,  and  the  assured  made 
arrangements  with  such  agent  to  call  at  an  appointed  place  and  get 
such  premiums,  and  such  agent  failed  to  do  so,  such  company  can  not 
complain,  as  the  mode  of  payment  was  discretionary  with  such  agent. 

Rutherford  v.  Prudential  Ins.  Co.,  531. 

11.  Life  Policy. — Forfeiture. — Right  of  Company  to  Declare. — Where 
the  action  of  a  company  is  such  as  to  induce  the  belief  that  a  right 
of  forfeiture  reserved  in  the  contract  will  not  be  insisted  on,  and  the 
assured  has  acted  on  such  belief,  a  forfeiture  will  not  be  permitted, 
since  forfeitures  are  odious  to  the  law  and  will  be  enforced  only  upon 
the  clearest  evidence  that  such  was  the  intention. 

Rutherford  v.  Prudential  Ins.  Co.,  531. 

12.  lAfe  Policy. — Provisions  as  to  Payment  of  Premiums. — Waiver. — 
Where  a  life  policy  provides  that  "if  for  any  reason  the  premium  is 
n»t  called  for  when  due,  by  an  authorized  representative  of  the  com- 
pany, it  shall  be  the  duty  of  the  policy  holder  to  bring  or  send  said 
premium  to  the  home  office  of  the  company  or  one  of  its  district 
offices,"  and  it  is  shown  that  such  company  has  shown  a  disregard  for 
such  provision  by  its  conduct,  it  can  not  insist  upon  a  forfeiture  by 
showing  that  plaintiff  has  also  in  good  faith  disregarded  it. 

Rutherford  v.  Prudential  Ins.  Co.,  531. 

13.  Life  Policy. — Intention. — Where  a  question  is  made  as  to  place  of 
payment  of  the  premiums  upon  an  industrial  life  policy,  courts  will 
consider  the  magnitude  of  expense  necessary  in  sending  the  premium 
to  the  home  office,  and  the  number  of  premiums  to  be  paid,  and  the 
excess  of  cost  of  the  insurance — about  40  per  cent. — over  the  standard 
Ufe  rates,  in  ascertaining  the  intention  of  the  parties. 

Rutherford  v.  Prudential  Ins.  Co.,  531.. 
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ELEVATOBS— 

Contributory  negligence  of  one  entering,  see  Neglioet^ce,  9 ;  Claypool 
V.  Wigmore,  35. 

EMINENT  DOIftAIN— 

#  

1.  Condemmng  a  Part  of  a  Paper-^fill. — Measure  of  Damage, — Where 
a  part  of  a  paper-mill  lot  is  sought  to  be  condemned,  the  measure  of 
damage  is  not  only  the  value  of  the  portion  of  the  lot  appropriated 
with  the  value  of  that  part  of  the  building  thereon  situate  and  the 
fixtures  thereon,  but  also  the  injury  done  to  such  paper-mill  as  a 
whole,  its  value  being  largely  as  a  unit,  the  damage  being  ascertained 
by  the  difference  in  value  of  the  mill  before  and  after  the  appropria- 
tion. White  V.  Cincinnati^  etc..  Railroad^  287. 

2.  Damage.  —  Rules  for  Assessing  in  Regard  to  Fixtures.  —  Where 
machinery  is  attached  to  the  real  estate,  actually  or  constructively, 
with  the  intention  of  its  remaining  there  permanentlj*,  the  owner  is 
entitled  to  its  value  in  condemnation  proceedings,  and  the  owner  can 
not  be  compelled  to  retain  it  and  receive  simply  the  value  of  the  lands 
without  such  machinery.  White  v.  Cincinnatif  etc.,  Railroad,  287. 

3.  Injury  to  Land  Not  Taken. — Wliere  a  part  of  a  tract  Of  land  is 
taken  under  condemnation  proceedings  by  a  railroad  company,  the 
owner  is  entitled  to  the  value  of  such  land,  together  with  any  injury 
to  the  remainder  of  the  land  caused  by  such  taking  and  the  construc- 
tion and  operation  of  the  railroad. 

White  V.  Cincinnatif  etc..  Railroad,  287. 

4.  **Land.** — Meaning  of  Term. — Buildings. — Removal. — "Land,"  as 
used  in  statutes  conferring  power  to  condemn,  includes  the  soil  and 
also  buildings  and  other  structures  attached  thereto,  and  all  interests 
therein,  and  such  buildings  and  other  structures  must  be  paid  for,  the 
cost  of  removing  same  forming  no  part  of  the  damages  to  be  assessed 
to  the  owner.  White  v.  Cincinnati,  etc.,  Railroad,  287. 

EQUITY— 

An  action  for  a  dLssolution  and  an  accounting  of  a  partnership  is  an 
action  in,  see  Partnership,  2 :   Klsling  v.  Barrett,  o04. 

ESTATES— 

Fcc-fSlmplc. — statute  of  Uses. — Construction. — Where  land  is  bought  by 
a  father,  paid  for  w^ith  his  money,  title  taken  in  his  name,  rented  by 
him,  taxei^  paid  by  him,  no  contract  made  as  to  transferring  title  to 
anj^one,  no  trust  declared  in  the  deed  nor  otherwise,  and  no  attempt 
to  do  so,  though  he  told  his  daughter  it  would  be  hers,  and  that  he 
bought  it  for  her,  and  she  made  improvements  on  it  with  hLs  knowl- 
edge and  consent,  still,  such  title  does  not  pass  under  the  statute  of 
ases  to  such  daughter,  since  the  father  has  more  than  a  nominal  title, 
and  also  has  the  power  of  disposition  and  management  thereof. 

Coppock  V.  Austin,  3.19. 

ESTOPPEL— 

None  by  void  judgment,  see  Pleading,  24 ;    Underwood  v.  Deckard,  198. 
Judgment  binds  only  parties  thereto,  see  Judgment,  (> ;   Krotz  v.  A.  R. 
Beck  Lumher  Co.,  577. 

As  to  married  women  claiming  suretyship,  see  IIusband  and  Wife, 
4,  5;   Ft.  Wayne  Trust  Co.  v.  Siihler,  140. 

1.  In  Pais. — Affidavit  of  Wife. — Knoicledge  hy  Payee. — Though  a  mar- 
ried woman  execute  a  note  and  mortgage  with  her  husband,  and  make 
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an  affidavit  therewith  that  she  is  principal,  still  if  the  payee  knows 
such  affidavit  to  be  untrue,  or  exercises  no  diligence  to  ascertain  the 
truth  thereof,  such  married  woman  is  not  estopped. 

Davis  y.  ydghhors,  441. 

2.  In  Pais, — Elements, — To  estop  a  married  woman  from  showing  that 
she  is  surety  on  a  note  and  mortgage  executed  by  her  and  her  husband, 
it  must  be  shown,  (1)  that  there  was  misrepresentation  or  conceal- 
ment, (2)  such  misrepresentation  or  concealment  was  made  with 
knowledge  of  the  facts,  (3)  party  to  whom  made  was  ignorant  of  the 
truth,  (4)  such  misrepresentation  or  concealment  was  made  with  the 
intention  that  the  other  party  should  act  upon  it,  (5)  the  other  party 
did  act  upon  it.  Duvis  v.  Neighbors,  441. 

EVIBEKCE— 

See  New  Tbial. 

Weighing  of  by  Supreme  Court  under  act  of  1903,  see  Appeal  and 
Ebbob,  24 ;  Borror  v.  Carrier,  353. 

As  to  examination  of  parties,  see  Discovebt,  1,  2 ;  Citizens  Nat.  Bank 
y.  Alexander,  596. 

As  to  unwritten  or  common  law  of  foreign  state,  see  Bills  and  Notes, 
6 ;  Midland  Steel  Co,  v.  Citizens  Nat,  Bank,  107. 

As  to  residence  in  divorce  cases,  see  Divobce,  1-3 ;  Rosniakowski  v. 
Rosniakotoski,  128. 

Employment  of  nurse  in  smallpox  by  city,  see  Health,  2;  City  of 
Frankfort  v.  Irvin,  280. 

Jury  can  not  consider  facts  party  has  attempted  to  prove  in  order  to 
determine  what  is  proved,  see  Tbi/o.,  12;  Chicago,  etc,,  R,  Co,  v. 
Wicker,  215. 

1.  Insurance, — Former  Policy, — Renewal, — Where  it  is  contended  by 
plaintifit  that  a  fire  policy  sued  on  was  a  renewal  of  a  former  policy 
which  contained  a  mortgage  clause,  it  was  proper  to  permit  the  intro- 
duction in  evidence  of  such  former  policy,  though  the  latter  policy- 
contained  no  mortgage  provision.  Fire  Assn,,  etc,  v.  Yeagley,  387. 

2.  Insurance,  —  Denial  of  Liahility.  —  Waiver  of  Proofs.  —  Issues.  — 
Where,  in  an  action  on  a  fire  policy,  the  plaintiff  was  permitted  to 
prove  that  defendant's  adjuster  denied  all  liability  on  the  policy,  such 
was  not  reversible  error^  although  the  pleadings  did  not  tender  such 
an  issue,  and  though  from  the  pleadings  it  could  not  be  told  upon  what 
ground  such  liability  was  denied.  Fire  Assn,,  etc.,  v.  Yeagley,  387. 

3.  Comparison  of  Alleged  Negligent  Act  With  Others  Not  Negligent. — 
Where  it  is  alleged  that  the  negligent  act  of  defendant  consisted  in 
piling  a  rick  of  iron,  evidence  of  piling  other  ricks  is  not  admissible. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 

4.  Depositions, — Foreign  Notary. — Where  a  deposition  was  taken  upon 
notice  before  a  notary  public  in  a  foreign  state,  and  such  notary  cer- 
tifies that  the  witness  was  duly  sworn :  that  his  testimony  was 
reduced  to  writing  by  her ;  that  it  was  taken  at  the  time  and  place 
specified;  that  defendant  appeared  by  attorney,  and  such  certificate 
was  signed  by  such  notary,  and  her  seal  was  attached,  a  motion  to 
suppress  for  the  reason  that  it  did  not  appear  that  by  the  laws  of 
such  foreign  state  a  notary  public  had  any  authority  to  take  deposi- 
tions or  administer  an  oath  was  properly  overruled,  since  it  appears 
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Whether  passenger  alighted  while  car  in  motion,  question  for  jury,  see 
Cabriees,  2 ;  Union  Traction  Co.  v.  Siceloff,  511. 

1.  Animals. — Vse  of  Streets. — Where  a  gentle,  kind  and  docile  bear  is 
being  led  along  a  public  street,  and  it  is  making  no  noise  nor  demon- 
stration of  any  kind,  but  simply  following  its  keeper,  and  the  plain- 
tiff's horse  takes  fright  thereat,  and  in  trying  to  get  away  kicks 
plaintiff,  no  negligence  is  shown  as  against  the  owner  of  such  bear, 
and  a  judgment  rendered  against  such  owner  should  be  set  aside  as 
not  supported  by  the  evidence. 

Bostock-Ferari  Amusement  Co,  v.  Brocksmith,  566. 

2.  Contributory. — Whether  a  decedent  knew  or  should  have  known  that 
a  hanging  broken  telephone  wire  wa^  charged  with  a  deadly  current  of 

"  electricity  by  being  in  contact  with  an  electric  light  wire,  was  a  ques- 
tion for  the  jury.  Central  Union  Tel.  Co.  v.  Sokola,  429. 

3.  Contributory. — Where  the  evidence  shows  that  plaintiff  undertook  to 
cross  the  street  between  the  sections  of  a  freight-train  which  was  cut 
to  open  the  street,  and,  in  paivsiug,  he  went  within  three  feet  of  the 
rear  of  one  of  such  sections,  and  because  of  the  backing  of  such  sec- 
tion plaintiff  was  injured,  the  question  of  his  contributory  negligence 
was  for  the  jury.  Pittsburgh,  etc.,  R.  Co.  v.  McNeil,  310. 

4.  Presumption  that  Railroad  Company  Will  Not  Violate  the  Law  nor 
City  Ordinance. — Contributory  Fault. — A  traveler  has  the  right  to 
presume  that  a  railroad  company  will  not  violate  the  law  of  the  State, 
nor  the  ordinances  of  a  city,  and  he  may  rely  upon  such  presumption 
until  there  is  evidence  to  the  contrary,  the  question  of  His  contributory 
fault,  or  want  of  due  care,  being  for  the  jury. 

Pittsburgh,  etc.,  R.  Co.  v.  McNeil,  310. 

5.  Contributory. — Burden  of  Showing. — It  was  not  necessary  for  the 
plaintiff  to  negative  contributory  negligence  in  his  complaint  for  dam- 
ages for  personal  injuries,  and  where  such  complaint  did  not  show 
such  contributory  negligence,  affirmatively',  it  was  sufficient  as  to  such 
fact.  Pittsburgh,  etc,  R.  Co.  v.  Browning,  DO. 

6.  Contributory.— Defense.— The  law  of  1899  (Acts  1899,  p.  58),  mak- 
ing contributory  negligence  a  matter  of  defense,  did  not  change  the 
duties  of  a  traveler  attempting  to  cross  a  railroad  track. 

Pittsburgh,  etc.,  R.  Co.  v.  West,  95. 

7.  Railroad  Street  Crossing. — Duty  of  Motorman. — Where  a  person  in 
charge  of  a  street  car  is  compelled  to  cross  a  railroad  track  where  his 
view  is  obstructed,  he  must  bring  his  car  to  a  stop  and  go  forward  to 
determine  if  it  be  safe  to  crass,  and  a  failure  to  use  such  precautions 
is  ordinarily,  as  a  matter  of  law,  contributory  negligence. 

Pittsburgh,  etc.,  R.  Co.  v.  Browning,  90. 

8.  Street  Crossing. — Contributory  Negligence. — Where  it  appeared  that 
the  plaintiff,  a  motorman  in  charge  of  a  street  jcar,  with  a  clear  view 
of  the  railroad  track,  continued  to  run  his  car  until  it  was  on  such 
track,  his  car  being  completely  under  control,  and  running  about  one 
and  one-half  miles  an  hour,  the  railway  train  being  in  full  view,  the 
bell  ringing,  and  the  motorman  familiar  with  th^  train,  knowing  its 
schedule  time,  and  having  no  reason  to  believe  such  train  has  passed, 
such  conduct  can  not  be  reconciled  with  the  observance  of  ordinary 
care  on  plaintiff's  part,  and  no  recovery  can  be  based  thereon. 

Pittsburgh,  etc.,  R.  Co.  v.  Browning,  90. 

9.  Interrogatories. — Injuries  by  Elevator. — Where,  in  an  action  for 
damages  for  personal  injuries,  the  answers  to  the  interrogatories 
show :  that  the  plaintiff,  a  lady,  entered  defendant's  building  accom- 
panied by  a  gentleman ;    that  her  business  required  her  to  go  to  an 


INDEX.  74a 

NEGLIGEN'CE--Gonti]iued. 

upper  floor ;  that  the  hall  to  the  elevator  was  adequately  lighted ;  the 
gratiDg  enclosing  the  elevator  was  easily  and  clearly  seen  upon  enter- 
ing the  outer  door ;  the  shaft  looked  different  when  the  cage  was  there 
•  and  when  not  there ;  the  door  of  the  ^haft  was  open  about  eight 
inches ;  her  companion  opened  the  door  and  she  walked  into  the  shaft 
without  heeding  whether  the  cage  was  there  or  not ;  if  she  had  looked 
carefully  she  could  have  seen  there  was  no  cage  there ;  she  had  used  this 
elevator  many  times ;  she  knew  it  was  operated  by  a  man ;  knew  that, 
such  operator  let  people  in  and  out,  and  that  the  door  was  opened 
from  the  inside,  and  that  her  companion  was  not  the  operator  of  the 
elevator ;  if  she  had  looked  she  could  have  seen  there  w^as  neither  a 
cage  nor  a  man  inside  the  shaft ;  the  cage  and  man  were  visible 
whether  the  door  of  the  shaft  was  open  or  shut ;  neither  the  operator 
nor  any  of  defendant's  employes  threw  open  the  door  for  plaintiff  to 
enter ;  her  companion  did  so  without  authority  from  defendant ;  she 
did  not  pause  on  reaching  the  shaft,  but  walked  right  in ;  the  door 
and  hallway  leading  to  shaft  were  light  in  color;  the  door  of  shaft 
was  a  sliding  one  twenty-six  inches  wide,  the  c^tch  ^eing  on  the 
inside;  the  door  was  thrown  wide  open  when  the  cage  was  at  the 
floor ;  and  the  light  gave  a  clear  view  of  the  elevator,  such  answers 
are  fatal  to  plaintiffs  right  of  recovery.  Claypool  v.  Wigmore,  35. 

10.  Contributory. — Burden  of  Proof. — Allegation  of  Want  of  in  Com- 
plaint,— Effect  of. — Since  the  enactment  of  the  statute  of  1899  <Acts 
1899,  p.  58,  §1)  the  burden  of  proof  to  show  contributory  negligence 
IS  upon  the  defendant,  and  the  fact  that  plaintiff  has  alleged  the  want 
of  same  in  his  complaint  does  not  change  the  case,  the  allegation  being 
surplusage.  Pennsylvania  Co,  v.  Fertig,  459. 

11.  Contributory. — Burden  of  Proof. — The  burden  of  proving  contrib- 
utory negligence  is  on  the  defendant,  but  if  the  evidence  of  the  plaintiff 
alone  shows  such,  there  can  be  no  recovery. 

VanWinkle  v.  'New  York,  etc.,  R,  Co.,  47G. 

12.  Railroads.' — Backing  Car  Across  Street  in  City.  —  Ordinance. — 
Where  defendant,  without  the  ringing  of  its  bell  or  stationing  a  "look- 
out" at  the  rear  of  its  train,  in  violation  of  a  city  ordinance,  backs  its 
freight-train  across  the  sidewalk,  causing  the  injuries  complained  'of, 
such  defendant  is  guilty  of  actionable  negligence,  the  purpose  of  such 
ordinance  being  for  the  protection  of  travelers,  and  the  defendant's 
cutting  of  its  train  and  opening  the  street  being  an  invitation  to 
travelers  to  pass.  Pittsburgh,  etc.,  R.  Co,  v.  McNeil,  310. 

13.  Contributory  Negligence. — Question  for  Jury. — Where  the  evidence 
shows  that  plaintiff  was  driving  up  the  street,  and,  when  within  about 
100  feet  of  a  railroad  crossing,  stopped  his  horse  and  looked  and 
listened,  but  could  neither  see  nor  hear  any  train ;  that  he  drove  on  in 
a  trot,  his  vision  of  the  track  being  to  some  extent  obstructed ;  that 
when  he  reached  the  track  a  passenger- train  was  closely  approaching 
at  the  rate  of  30  milerf  an  hour ;  that  it  gave  no  signals  ;  and  that  his 
horse  took  fright  and  threw  him  out  and  inflicted  serious  injuries, 
such  evidence  presents  a  question  for  the  jury. 

Pennsylvania  Co,  v.  Fertig,  4.59. 

14.  Pro^mate  Cause, — Question  for  Jury. — What  is  the  proximate 
cause  of  an  injury  is  usually  a  question  for  the  jury. 

EvansvUle,  etc,  R.  Co,  v.  Allen,  630. 

15.  Anticipating  the  Injury. — It  is  not  necessary  that  the  defendant 
should  have  anticipated  the  precise  injury  which  occiuTod.  It  is 
enough  that  plaintiff  was  injured  by  such  negligence  when  in  the 
exercise  of  his  legal  rights.  EvansvUle,  etc.,  R.  Co.  v.  Allen,  G36. 
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16.  Proximate  Cause. — Concurrent  Causes. — Where  defendant's  fault 
together  with  some  other  event  which  is  not  the  fault  of  plaintiff  con- 
cur to  produce  the  plaintiff's  injuries,  the  defendant  is  liable. 

Evansville,  etc.,  R.  Go.  v.  Alien,  636. 

17.  Telephone  Wires. — Contact  ioith  Electric. — Concurrent  Causes. — 
Where  a  telephone  company  allows  its  wires  to  become  broken  and 
lie  across  electric  wires  heavily  charged  with  electricity,  it  is  negli- 
gent, and  is  liable  to  any  one  using  ordinary  care  who  is  injured 
thereby,  and  the  fact  that  a  not  unusual  storm  occurs  and  is  a  con- 
current cause  of  such  injuries  does  not  relieve  such  company. 

Central  Union  Tel  Co.  v.  Sokola,  429. 

18«  Apprehended  Result. — It  fs  not  necessary  in  a  case  of  negligence 
that  the  exact  injury  be  anticipated,  but  it  is  sufficient  if  it  could  be 
reasonably  expected  that  injury  might  occur  thereby  to  some  person 
in  exercising  his  legal  rights  in  an  ordinarily  prudent  manner. 

Central  Union  Tel.  Co.  v.  8okola,  429. 

19.  Prowimate  Cause. — A  proximate  cause  is  one  which  in  natural  and 
continuous  sequence,  unbroken  by  efficient,  intervening  cause,  pro- 
duced the  result  complained  of  and  without  which  the  result  would 
not  have  occurred,  Claypool  v.  Wigmore,  35. 

20.  Prowimate  Cause.  —  Intervening  Act  of  Third  Party.  —  If  the 
defendant  does  an  act  which  might  naturally  produce  an  injury  as  its 
consequence,  but,  before  any  such  injury  results,  a  third  party  does 
some  act  or  omits  to  do  some  act  which  it  was  his  duty  to  perform, 
and  such  act  or  omission  of  such  third  party  is  the  immediate  cause 
of  the  injury  complained  of,  such  third  party  is  liable,  but  not  such 
defendant.  Claypool  v.  V/igmore,  35. 

21.  Proximate  Oatt«c.— -Where  it  was  shown  that  the  defendant  was 
negligent  in  the  first  instance,  but  that  the  injury  complained  of  would 
not  have  resulted  from  such  negligence,  and  that  the  negligent  act  of 
an  independent,  responsible  and  intervening  agent  w^as  the  direct  and 
proximate  cause  of  the  injury  complained  of,  such  defendant  is  not 
liable.  Claypool  v.  Wigmore,  35. 

22.  Maintaining  Dangerous  Telephone  Wires.  —  Private  Property.  — 
'V\Tiere  defendant  was  killed  by  electricity  received  by  his  coming  in 
contact  with  a  telephone  wire,  which  lay  across  a  charged  and  uninsu- 
lated  electric  light  wire,  the  fact  that  such  wire  was  on  private  prop- 
erty does  not  preclude  recovery,  where  it  is  shown  that  plaintiff  had  a 
right  to  be  on  such  property.        Central  Union  Tel.  Co.  v.  Sokola,  429. 

NEW  TBIAL— 

Insufficient  evidence  or  improper  admission  can  be  reviewed  only  on  a 
motion  for,  see  Trial,  49 ;  Kisling  v.  Barrett,  304. 

Should  be  granted  where  proof  shows  a  recovery  ought  to  be  for  full 
amount  or  nothing  and  the  decision  is  for  one-half,  see  Judgment,  2 ; 
White  River  School  Tp.  v.  The  Caxton  Co.,  8. 

1,  Evidence. — Sufficiency. — Where  the  evidence  in  a  case  by  a  shipper 
against  a  common  carrier  on  .such  carrier's  common-law  liability, 
shows  that  such  carrier's  agent  was  not  allowed  to  take  plaintififs 
horse  except  upon  terms  greatly  restricting  the  common-law  liability; 
that  no  choice  of  rates  was  offered :  that  the  value  of  the  property 
was  not  mentioned,  and  that  no  limitation  of  liability  was  referred  to, 
such  evidence  supports  a  verdict  assessing  damages  under  such  com- 
mon-law liability.  EvansviUe,  etc.,  R.  Co.  v.  McKinney,  402. 
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2.  Error  in  Excluding  Evidence. — Motion, — Evidence  Offered  Different 
from  Evidence  Shown  in  Motion. — Where  the  motion  for  a  new  trial 
alleges  that  the  court  erred  in  excluding  certain  evidence  set  out,  and 
the  offer  as  shown  in  the  evidence  was  materially  different,  there  is  no 
error  in  overruling  the  motion  for  a  new  trial  on  that  ground. 

Rush  V.  Kelley,  449. 

3.  Receipt  of  Money  hy  School  Township. — Evidence. — Where  the  only 
evidence  of  the  receipt  of  money  by  a  school  township  was  the  trus- 
tees general  statement  that  the  money  went  into  the  schoolhouse  men- 
tioned in  the  warrant,  but  he  further  testified  that  he  kept  no  separate 
bank  account;  that  he  mingled  his  own  and  the  township's  funds 
indiscriminately  and  so  paid  thetn  out ;  that  he  could  not  say  any  of 
the  identical  money  received  for  the  warrant  went  into  the  school- 
house;  that  he  did  not  charge  himself  aa  trustee  with  such  money 
for  about  two  years  after  its  receipt,  and  just  before  retiring  from 
office;  and  that  he  was  unable  to  tell  the  name  of  any  person  to 
whom  any  of  such  money  was  pi^lcl,  is  insufficient  to  sustain  a  finding 
that  such  township  received  such  money. 

White  River  School  Tp.  v.  The  Caxton  Co.,  8. 

4.  Schoolhouse. — Funds  to  Build. — Evidence. — Where  it  is  incumbent 
upon  the  plaintiff  to  prove  the  want  of  funds  with  which  to  build  a 
schoolhouse,  proof  that  such  fund  had  to  its  credit  $2,219.23,  and  that 
the  expenditures  were  $i,300,  does  not  sustain  a  finding  for  plaintiff. 

White  River  School  Tp.  v.  The  Cawton  Co.,  8. 

KOTABLEl 


As  to  official  signatures,  see  Acknowledgment;  Indiana  Nat.  Qas.^ 
etc.,  Co.  V.  Leer,  61.  / 

Authority  of  foreign,  to  take  depositions  for  use  in  this  State,  see  Evi- 
dence, 4 ;   Midland  Steel  Co.  v.  Citizens  Wat,  Batik,  107. 

NOTICE-— 

Variance  between  place  where  deposition  taken  and  place  called  for  in 
notice  is  fatal,  see  Trial,  4 ;   Indiana  Baptist  Pub.  Co.  v.  Ayer,  284. 

Of  defect,  see  Pleading,  41,  42 ;  Doyle  d  Co.  v.  Hawkins,  514 ;  Stand- 
ard Oil  Co.  V.  Fordeck,  181. 

An  allegation  of,  includes  constructive,  see  Trial,  44;  Central  Union 
Tel.  Co.  V.  Sokola,  429. 

Immediate,  in  accident  insurance,  see  Insurance,  3 ;  Pacific  Mut.  Life 
Ins.  Co.  V.  Branham,  243. 

Occupancy  as,  see  Mechanics'  Liens,  3 ;  Krotz  v.  A.  R.  Beck  Lumber 
Co.,  577. 

Presumed  that  it  was  given  according  to  law,  see  Process  ;  Hollenhack 
V.  Poston,  481. 

To  quit  must  be  given  to  tenant  ten  days,  exclusive  of  day  on  which 
given,  before  action  for  possession  can  be  brought,  see  Landlord  and 
Tenant,  2 ;  Cheek  v.  Preston,  343. 

NinSANCE— 

See  Pleading,  43-46. 

As  to  indictment  for,  in  keeping  a  "blind  tiger,"  see  INDICTMENT  AND 
Information,  1 ;  State  v.  Tabler,  J93. 
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NI7TBANCE— Continued. 

Facts  showing  fertilizer  plant  to  be,  see  iNDieriCENT  and  Informa- 
tion, 2 ;   Acme  Fertilizer  Co.  v.  State,  346. 

Obstructing  drain  by  railroad,  see  Railkoads,  13-15. 

1.  Abatable. — Presumption  of  Continuance, — When  the  cause  of  injury 
Is  of  such  nature  as  to  be  abatable  t)y  the  expenditure  of  labor  or 
money,  the  law  will  not  presume  the  continuance  of  the  wrong. 

Baltimore,  etc.,  R.  Co.  v.  QuUlen,  330. 

2.  Abatable. — Flowing  Lands. — The  collection  and  discharge  of  waters 
on  plaintiff's  lands  is  a  temporary  nuisance  and  is  abatable,  and  its 
continuance  will  not  be  presumed,  and  the  measure,  of  damages  is  the 
difference  in  the  rental  value  before  and  after  the  injuries. 

Baltimore,  etc.,  R.  Co.  v.  Qwllen,  330. 

3.  Permanent. — Burden  of  Proof. — Damages. — Where  the  only  damage 
caused  to  plaintiff's  lands  was  on  the  occasion  of  a  heavy  fall  of  rain, 
and  he  sues  for  damages  for  permanent  injury,  the  'burden  is  upon 
him  to  prove  that  such  rainfall  caused  injuries  of  a  permanent  char- 
acter, and  if  he  fail,  the  complaint  is  not  supported  and  the  verdict  is 
contrary  to  law.  Baltimore,  etc.,  R.  Co.  v.  QuiUen,  330. 

4.  Permanent. — Deposit  of  Barren  Earth  on  Soil. — Measure  of  Dam- 
ages.— Where  a  railroad  company  in  cutting  ditches  threw  barren 
earth  over  on  plaintiff's  lands,  such  injury  is  of  a  permanent  charac- 
ter, and  the  measure  of  damages  is  the  difference  in  value  of  the  land 
before  and  after  such  injury.         Baltimore,  etc.,  R.  Co.  v.  Quillen,  3iO. 

5.  Sales  of  Intoxicating  Liquor. — License. — Common  Law. — There  is 
no  statute  in  Indiana  making  a  place  where  intoxicating  liquors  are 
sold  a  nuisance,  per  se,  but  a  license  does  not  protect  one  from  his 
common-law  liability  to  any  individual  damaged  by  unlawful  practices 
on  his  premises.  State  v.  Tabler,  333. 

6.  Public. — What  is. — Any  nuisance  is  a  "public  nuisance"  within  the 
meaning  of  §2153  Burns  1901,  §2005  R.  S.  1881,  if  it  annoys  such 
part  of  the  public  as  necessarily  comes  in  contact  with  it. 

State  v.  Tabler,  393. 

7.  Public. — Place  Arranged  for  Violations  Of  Late. — The  maintenance 
of  a  public  place,  equipped  with  devices  intended  to  make  the  viola- 
tions of  the  law  easy  and  safe  from  criminal  prosecution,  and  in  w^hich 
it  is  well  known  from  its  results  that  the  laws  are  systematically 
violated,  is  "offensive  to  the  senses"  and  is  a  public  nuisance,  as  well 
as  a  menace  to  the  community.  State  v.  Tabler,  393. 

8.  Public  and  Private. — What  is. — There  are  many  nuisances  which 
injure,  many  persons  or  all  of  the  public,  and  at  the  same  time  produce 
a  special  or  individual  injury  to  private  rights,  and  in  such  cases  the 
offender  is  liable  to  prosecution  by  the  State  and  to  be  sued  by  indi- 
viduals for  damages  to  them  in  particular. 

Acme  Fertilizer  Co.  v.  State,  346. 

9.  Public  or  Private. — What  is. — Whatever  is  injurious  to  health,  or 
indecent,  or  offensive  to  the  senses,  or  an  obstruction  to  the  free  use 
of  property  so  as  essentially  to  interfere  with  the  comfortable  enjoy- 
ment of  life  or  property,  is  a  nuisance,  and  if  the  injury  be  to  an  indi- 
vidual it  is  a  private  nuisance,  and  if  it  affect  the  public,  it  consti- 
tutes a  public  nuisance.  Acme  Fertilizer  Co.  v.  State,  346. 

10.  Public. — What  w. — ^Whatever  is  an  obstruction  to  the  free  use  of 
property  so  as  to  interfere  with  the  comfortable  enjoyinent  of  life  and 
property  by  an  entire  community  or  neighborhood  or  any  considerable 
number  of  persons,  is  a  public  nuisance. 

Acme  Fertilizer  Co.  v.  State,  340. 
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County  clerk  can  not  recover  for  janitor  services,  see  Counties,  1,  2 ; 
Board,  etc.,  v.  Bline,  352. 

Board  of  commissioners  may  be  mandated  to  compel  payment  for  con- 
struction of  a  free  gravel  road,  see  Mandamus,  2 ;  King  v.  Board, 
etc,  231. 

Presumption  that  public  money  was  turned  over  to  successor,  see  Evi- 
dence, 8 ;   Dcmarest  v.  Uoldeman,  685. 


As  to  examination  of,  see  Discovery,  1,  2 ;  Citizens  'Sat,  Bank  v.  Alex- 
ander, 596. 

1.  Death  by  Wrongful  Act. — Action  hy  Heir. — Verdict. — Amendment 
by  Substituting  Personal  Representative, — Jn  an  action  by  the  only 
heir  for  damages  for  the  death  of  his  decedent,  caused  by  the  negli- 
gent operation  of  a  railroad,  it  is  error  for  the  court,  after  verdict,  to 
permit  plaintiff  to  amend  by  substituting  such  decedent's  personal  rep- 
resentative as  plaintiff.  Baltimore,  etc.,  R,  Co.  v.  Gillard,  33U. 

2.  Plaintiffs. — Husband  and  Wife, — W'here  a  wife  owned  real  estate, 
and  her  husband  owne<l  and  operated  a  stone-quarry  on  such  real 
estate,  they  may  both  join  in  an  action  to  restrain  a  defendant  from 
erecting  and  maintaining  a  nuisance  which  injures  both  of  them  indi- 
vidually. American  Plate  Glass  Co.  v.  Niooson,  643. 

3.  Plaintiffs. — Nuisance, — Injunction. — Wliere  there  are  several  plain- 
tiffs in  an  action  the  complaint  must  show  a  cAuae  of  action  in  favor 
of  each ;  that  each  has  a  common  grievance ;  that  t)ie  injuries  com- 
plained of  were  committed  at  the  same  time  by  the  same  act,  and  that 

•    each  is  interested  in  the  same  relief  or  some  part  of  it. 

American  Plate  Glass  Co,  v.  Nicoson,  643. 

4.  Enforcement  of  Lien, — Holder  of  Legal  Title. — Where  a  person  is 
made  a  defendant  in  an  action  to  foreclose  a  lien,  simply  because  he  is 
the  holder  of  the  legal  title,  and  there  is  no  showing  that  such  lien  can 
prevail  as  against  such  title,  and  no  allegation  that  such  title  is 
junior,  inferior  or  subject  to  such  lien,  such  defendant  is  not  shown  to 
be  a  proi)er  party  to  such  action.  Ellison  v.  Branstrator,  410. 


See  Contracts,  6 ;    Bressler  v.  Kelly,  235. 

1.  Dissolution  and  Accounting. — Decree. — In  an  action  for  the  dissolu- 
tion of  a  partnership  and  an  accounting,  a  final  decree,  directing  the 
payment  of  the  costs  of  the  trial  and  of  the  receivership  therein,  and 
directing  the  defendant  to  pay  the  amount  found  due  to  such  partner- 
ship from  him,  and  then  directing  the  amount  of  the  proceeds  to  be 
evenly  divided  according  to  the  terms  of  such  partnership,  is  proper. 

Kisling  v.  Barrett,  304. 

2.  Dissolution  and  Accounting, — Equitable  Proceeding. — An  action  for 
the  dissolution  of  a  partnership  and  an  accounting  is  an  equity  pro- 
ceeding. Kisling  v.  Barrett,  304. 

PAYMENT— 

When  negotiable  note  is,  see  Contracts,  9 ;   Delaney  v.  Shipp,  456. 

PENALTIES— 

Distinction  betwe-^n,  and  liquidated  damages,  see  Contracts,  11 ;  Ben- 
ner  v.  Magee,  176. 
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Complaint,  unnecessary  allegations  in,  need  not  be  proven,  see  Tbial,  1 ; 
Central  Union  Tel  Co,  v.   Sokola,  429. 

That  proof  of  any  defense  may  be  made  under  general  denial  in  quieting 
title  cases,  see  Quieting  Title,  3 ;  Krotz  v.  A,  R,  Beck  Lumber  Co., 
577. 

Defendant's,  can  not  be  struck  out  for  contempt,  see  Contempt,  1 ;  Citi- 
zens Nat.  Bank  v.  Alexander,  596. 

What  complaint  must  show  when  defendants  are  sued  jointly  for  main- 
taining a  nuisance,  see  Parties,  3;  American  Plate  Olaas  Co.  v. 
Nicoson,  643. 

A  direct  attack  on  a  judgment  may  be  made  by  cross-complaint,  see 
Judgment,  3 ;   Richcreek  v.  Russell,  217. 

1.  BiUs  and  Notes,  —  Consideration.  —  Want  of.  —  An  answer,  in  an 
action  on  a  promissory  note  by  an  assignee,  averring  a  want  of  con- 
sideration, is  sufficient,  and  it  is  not  essential  for  such  answer  to  show 
that  such  want  existed  before  notice  of  the  assignment  had  been  given 
to  the  maker.  First  Nat,  Bank  v.  Beach,  80» 

2.  Failure  to  Set  Out  Copy  of  Note. — Demurrer. — Error  in  Pleading 
Not  Cured  by  Evidence. — Where,  in  an  action  upon  a  promissory  note^. 
a  copy  of  such  note  is  not  set  out,  the  error  in  overruling  a  demurrer 
to  such  complaint  can  not  be  cured  by  reference  to  the  bill  of  excei)- 
tions  containing  such  note  as  introduced  in  evidence,  since  the  evi- 
dence in  a  cau^e  is  given  to  establish  the  truth  of  the  allegations  of 
the  pleadings,  but  not  to  aid  such  pleadings  in  stating  the  cause  of 
action.  Case  v.  Hursh,  211. 

3.  Execution  of  Note, — Complaint. — Necessary  Averments, — Where  a 
complaint  on  a  promissory  note  alleged  that  defendant,  a  corporation, 
adopted  and  used  the  style  of  **R.  J.  Beatty,  President,"  in  which  to 
execute  notes  in  the  usual  course  of  its  business,  and  that  such  de- 
fendant in  such  name  "executed"  the  note  in  suit,  such  complaint 
shows  the  formation  of  a  complete  contract,  and  it  was  not  necessary 
for  such  complaint  to  show  a  promise  to  pay  when  a  copy  of  the  note 
was  set  out,  or  to  show  that  such  note  was  executed*  in  the  usual 
course  of  business,  or  that  it  was  executed  for  a  debt  of  the  corpora- 
tion, or  to  show  that  such  note  was  "signed,"  since  "execution" 
includes  signature  as  well  as  delivery. 

Midland  Steel  Co,  v.  Citizens  Nat,  Bank,  107. 

4.  Complaint,  —  Law  of  Foreign  State.  —  Sufficiency.  —  Where,  in  an 
action  on  a  promissory  note  governed  by  the  laws  of  a  foreign  state, 
the  complaint  alleges  that  it  is  the  common  and  unwritten  law  of  such 
foreign  state,  established  and  adjudicated  by  the  highest  courts  of  such 
state,  that  such  note  as  set  out  is  governed  by  the  law  merchant  and  is 
negotiable,  and  that  a  purchaser  for  value,  without  notice,  before 
maturity,  and  in  due  course,  takes  such  note  free  from  any  defenses, 
such  complaint  is  sufficient  as  to  such  foreign  law. 

Midland  Siccl  Co.  v.  Citizens  Nat.  Bank,  107. 

5.  Consideration. — Patent  Right. — Where,  in  an  action  on  a  promis- 
sory note,  not  negotiable  as  an  inland  bill  of  exchange,  it  is  answered 
that  such  note  w^as  given  in  consideration  of  certain  patented  articles, 
and  the  exclusive  right  to  sell  such  patented  articles  in  a  certain 
county,  and  that  the  payee  of  such  note  had  not  caused  any  copy  of 
his  letters  patent  to  be  filed  in  the  clerk's  office  of  such  county ;  that 
he  had  caused  no  affidavit  of  the  genuineness  of  such  patent  or  that 
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he  had  full  authority  to  sell  same,  to  be  filed  with  such  clerk ;  that 
he  had  filed  no  afiidavit  giving  his  name,  age,  residence  or  occupation ; 
that  no  clause  containing  "given  for  a  patent  right"  or  "given  for  a 
right  to  manufacture  a  patented  article,"  or  any  other  words  showing 
the  consideration,  was  written  into  such  note,  such  answer  states  a 
good  defense  to  such  note,  since  by  §§8130,  8131  Bums  1901,  Acts 
1899,  p.  112,  a  note  given  under  such  circumstances  is  forbidden. 

First  Nat,  Bank  v.  Beach,  80. 

^.  Contrihutory  "Negligende, — If  plaintiff  in  his  complaint  sets  out  facts 
showing  himself  guilty  of  contributory  negligence,  his  complaint  will 
•be  bad  on  demurrer.  VanWinkle  v.  New  Yorkj  etc.,  R,  Co.,  476. 

7.  Contrihutory  Negligence. — Effect  of  AUcgation  of  Freedom  from,  in 

Complaint. — An  allegation  of  freedom  from  contributory  fault  in  a 

complaint,  since  the  taking  effect  of  the  act  of  1899   (Acts  1899, 

.p.  58),  adds  nothing  to  such  complaint,  the  burden  of  showing  such 

being  on  the  defendant.  Southern  R.  Co.  v.  Davis,  377. 

8.  Decedents'  Estates.  —  Claim  for  Tawes.  —  Procedure.  —  Where  the 
treasurer  files  his  verified  claim  for  the  taxes  due  from  a  decedent's 
estate,  it  is  the  duty  of  the  court  to  issue  a  rule  against  the  represent- 
ative thereof  to  show  cause  why  such  tax  should  not  be  paid,  and  if 
/Buch  procedure  is  not  followed  and  a  correct  result  reached,  the  error 
in  the  mode  of  procedure  is  rendered  harmless. 

CuUop  V.  City  of  Vincennes,  6C7. 

9.  Demurrer. — Several. — Where,  to  a  complaint  in  three  paragraphs, 
the  defendant  demurred  "to  each  paragraph  of  the  plaintifiTs  com- 
plaint on  the  ground  that  neither  of  said  paragraphs  states  facts  suffi- 
cient to  constitute  a  cause  of  action  against  him,"  such  demurrer  is 
several,  and  it  is  error  to  overrule  such  demurrer  if  any  paragraph  is 
bad.  Case  v.  Hursh,  211. 

10.  Demurrer. — Joint. — Where  "the  defendant  demurs  to  the  plaintiff's 
third  and  fourth  paragraphs  of  complaint,  and,  for  cause  of  demurrer, 
says  said  amended  paragraphs  of  complaint  do  not,  nor  does  either 
paragraph  thereof,  state  facts  sufficient  to  constitute  a  cause  of 
action,"  such  demurrer  is  joint,  and  an  assignment  of  error  challeng- 

.  ing  one  of  such  paragraphs  raises  no  question. 

Pittsburgh,  etc.,  R.  Co.  v.  Wilson,  324. 

rll.     Complaint.  —  Demurrer.  —  Amendment.  —  Where  a  demurrer  to  a 

paragraph  of  complaint  is  overruled  and  the  defendant  reserves  an 

exception,   and  such    paragraph    is   afterwards   amended,   but    such 

< demurrer  is  not  refiled,  no  question  is  presented.      Ellison  v.  Towne,  22. 

:12.  Complaint.  —  Demurrer.  —  Date.  —  Clerical  Error.  —  Where  a  de- 
murrer is  filed  to  the  complaint,  "which  complaint  was  filed  in  this 
•court  on  May  22,  1903,"  and  the  transcript  shows  the  complaint  was 
filed  on  May  29,  1903,  in  the  absence  of  any  showing  in  appellant's 
ibrief  that  there  was  any  other  complaint,  it  will  be  assumed  that  tha 
demurrer  was  addressed  to  the  complaint  and  that  the  error  In  the 
date  was  merely  clerical.  UoUenhack  v.  Poston,  481. 

13.  Carriers. — Common-law  Liability. — Right  of  Carrier  to  Exact  Con- 
tract <M  Condition  Precedent  to  Carriage. — Where,  in  an  action 
Agatost  a  carrfer  for  damages  to  a  race-horse,  the  plaintiff  shows  in 
hfB  complaint  that  he  shipped  such  horse  over  defendant's  road — the 
only  accessible  one — and  that  as  a  condition  precedent  to  such  carriage 
be  wae  compelled  to  sign  a  contract  practically  exempting  such  car- 
rier from  liability  for  negligence,  and  arbitrarily  limiting  the  value  of 
moA  bone  to  a  small  sum  ;  that  he  was  given  no  opportunity  of  ship- 
pta§  on  Urmn  of  4ieleDdant's  common-law  liability  as  carrier,  and  that 
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such  horse  was  injured  through  defendant's  negligence,  such  complaint 
is  in  tort  and  states  a  cause  of  action  on  the  common-law  liability  of 
such  carrier.  EvansviHe^  etc,  R.  Co.  v.  McKinney,  402. 

14.  Contracts, —  Breach. —  Condition  Precedent. —  Nonperformance. — 
Excuse. — Where  plaintiff  entered  into  a  contract  with  defendant's 
intestate  by  which  said  intestate,  having  furnished  certain  money  with 
which  plaintiff  had  purchased  for  such  intestate  certain  real  estate, 
should,  upon  the  payment  to  such  intestate  of  one-half  of  the  amount 
80  paid,  within  one  year  therefrom,  time  being  of  the  essence  of  the 
contract,  grant  to  the  plaintiff  a  one-half  interest  in  such  real  estate, 
a  complaint  based  upon  such  contract  must  show  that  plaintiff  paid 
or  tendered  one-half  of  such  sum  within  such  time,  or  some  legal 
excuse  for  not  so  doing,  and  an  allegation  that  plaintiff  was  ready  and 
willing  to  pay  it  on  demand,  but  that  such  intestate  never  advised  the 
plaintiff  of  the  amount  due  is  bad,  since  no  demand  was  necessary,  the 
sum  being  certain  and  known  to  plaintiff,  and  this  is  true  even  though 
money  had  been  expended  by  the  intestate  after  the  execution  of  such 
contract  wherein  as  to  such  amounts  a  demand  and  statement  by  such 
intestate  might  be  necessary.  Walker  v.  Sawyer^ 8  Estate,  239. 

15.  Contract. — Complaint. — Sufficiency. — Where  a  complaint  is  found- 
ed upon  a  contract  in  writing,  such  contract  exhibited  must  show  on 
its  face  all  that  is  necessary  to  an  express  contract  of  th^  defendant, 
or  the  complaint  will  be  bad  on  demurrer.  Ellison  v.  Towne,  22. 

16.  Oral  Contract. — Want  of  Consideration. — Under  the  Indiana  code 
it  is  not  necessary  to  file  an  answer  of  want  of  consideration  for  an 
oral  contract,  as  the  burden  is  on  plaintiff  to  plead  and  prove  a  consid- 
eration. Under  the  statute  concerning  decedents'  /estates  no  answer 
need  be  pleaded  except  a  set-off  or  counterclaim. 

Kennedy  v.  Swisher,  676. 

17.  Complaint. — Alternative  Option  hy  Defendant. — Demand. — Where 
a  contract  for  the  sale  of  a  corn-husker  provided  that  if  such  husker 
did  not  fulfil  the  warranty  given,  the  plaintiff  would  have  the  right  to 
return  it,  and  the  defendant  would  have  the  right  to  furnish  a  new  one 
that  would  fulfil  the  warranty  or  return  the  money  and  notes  given 
in  payment  thereof,  and  the  complaint  showed  a  return  and  accept- 
ance of  such  machine  by  defendant,  it  was  not  necessary  for  the  plain- 
tiff to  show  a  demand  for  such  new  machine,  since  such  option  be- 
longed to  the  defendant,  and  the  burden  was  on  him  to  show  that  he 
duly  offered  such  new  machine  and  that  plaintiff  refused  it ;  other- 
wise, plaintiff's  cause  of  action  for  the  cancelation  of  the  notes  given 
was  perfect.  E.  T.  Kenney  Co.  v.  Ruff,  259. 

18.  Complaint. — Warranty. — Breach. — Where  the  defendant  warranted 
that  a  corn-husker,  which  he  sold  to  the  plaintiff,  was  well  made,  of 
good  material,  and  that  it  would  do  as  good  or  better  work  than  others 
of  its  kind,  and  the  complaint  alleged  that  such  corn-husker  wholly 
failed  to  husk  corn  properly ;  that  it  shelled  a  great  deal  of  the  corn  ; 
that  its  cog-wheel,  snapping-roller,  shucking-rolls  and  belt-tightener 
constantly  broke  and  rendered  it  impossible  to  husk  corn,  it  was  suf- 
ficiently shown  that  such  machine  failed  to  comply  with  the  terms  of 
such  warranty.  E.  T.  Kenney  Co.  v.  Ruff,  259. 

19.  Complaint.  —  Breach  of  Warranty.  —  Consideration.  —  Failure.  — • 
Where  a  machine,  sold  to  the  plaintiff,  was  warranted  to  be  of  a  cer- 
tain material  and  to  do  certain  work,  and  on  failure  to  fulfil  such  war- 
ranty, the  defendant  had  the  right  to  furnish  a  new  machine  that 
would  fulfil  the  conditions,  or  return  the  plaintiffs  money  and  notes, 
and  it  was  alleged  in  the  complaint  that  such  machine  did  not  fulfil 
the  warranty  and  was  returned  to  the  defendant,  who  accepted  it,  and 
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that  the  defendant  failed  and  refused  to  return  such  money  and  notes 
or  to  furnish  or  tender  such  new  machine,  the  failure  of  consideration 
for  such  notes  was  sufficiently  shown.      E.  T,  Kenney  Co,  v.  Ruff,  259. 

20.  Contracts, — AUcffing  One  Kind. — Proving  Another, — Where  a  spe- 
cial contract  is  pleaded,  a  recovery  can  not  be  had  upon  an  implied 
contract ;  nor  can  a  parol  contract  be  alleged  and  a  recovery  had  upon 
a  written  contract.  EvansvUle,  etc.,  R,  Co,  v.  McKinney,  402. 

21.  Counterclaim, — ^A  pleading  can  not  be  both  an  answer  and  a  coun- 
terclaim. A  counterclaim  presupposes  affirmative  relief,  and  may  be 
good  on  demurrer,  whether  it  be  a  full  defense  to  the  action  or  not, 
and  it  must  state  facts  showing  a  liability  of  the  plaintiff  to  defendant 
in  respect  to  the  transaction  set  out  in  the  complaint. 

Johnson  v.  Sherwood,  490. 

22.  Answer,  —  Counterclaim.  —  The  facts  pleaded  and  not  the  name 
given  to  the  pleading  controls  as  to  what  the  pleading  is. 

Johnson  v.  Sherwood,  490. 

23.  Inconsistent  Defenses. — Counterclaim, — Striking  Out, — Where  de- 
fendant tiles  two  inconsistent  paragraphs  of  counterclaim,  a  motion  to 
strike  out  one  should  be  overruled,  since  by  statute  ( §350  Burns  1901, 

.  §347  R.  S.  1881)  "the  defendant  may  set  forth  in  his  answer  as  many 
grounds  of  defense,  counterclaim  and  set-off,  whether  legal  or  equita- 
ble, as  he  shall  have."  Johnson  v.  Sherwood,  490. 

24.  Estoppel. — Knowledge  of  Party, — Fraud, — Where,  in  an  action  by 
the  owners  of  real  estate  to  set  aside  and  declare  void  a  judgment  in 
partition  procured  by  defendant  and  the  plaintiffs'  father  by  joining 
such  children,  who  were  minors,  as  parties  plaintiff,  without  their 
knowledge  or  consent,  the  defendant  answered  that  at  the  commis- 
sioner's sale  of  the  lands  Involved  in  such  judgment  in  partition  he 
was  the  purchaser ;  that  he  immediately  took  possession  of  such  lands 
and  has  held  possession  ever  since ;  that  plaintiffs  live  in  the  vicinity 
and  knew  of  such  occupancy  and  of  the  improvements  thereon  made  by 
the  defendant ;  that  plaintiffs  are  all  of  age ;  that  plaintiffs  have 
never  made  any  claim  to  such  lands,  nor  complained  of  any  irregu- 
larities in  such  judgment  and  sule ;  that  plaintiffs  have  rented  such 
real  estate  and  paid  rent  to  the  defendant  and  have  always  recognized 
defendant's  ownership  thereof,  such  answer  is  bad  on  demurrer  as  a 
plea  in  estoppel,  since  no  facts  are  shown  whereby  plaintiffs  induced 
defendant  to  change  his  position  injuriously,  no  fraud  is  shown  on 
their  part,  no  deceit  practiced,  and  since  such  answer  fails  to  allege 
that  the  defendant  did  not  know  all  of  the  facts. 

Underwood  v.  Deckard,  198. 

25.  Fraudulent  Conveyance. — Consideration, — Want  of. — Failure  to 
Allege. — Where  a  complaint  to  set  aside  a  fraudulent  conveyance, 
made  by  the  husband  to  his  wife,  alleged  either,  (1)  that  the  wife 
knew  of  the  husband's  indebtedness,  and  of  his  purpose  to  defraud 
his  -creditors,  and  that  she  received  such  conveyance  to  aid  or  assist 
him,  or,  (2)  that  no  consideration  was  paid,  such  complaint  is  suffi- 
cient Borror  v.  Carrier,  353. 

26.  Fraudulent  Conveyance,, — Failure  to  Allege  Value  of  Property. — 
Harmless  Error. — Where,  in  a  complaint  to  set  aside  a  fraudulent 
conveyance  and  subject  land  to  a  vendor's  lien,  it  is  not  alleged  what 
the  value  of  such  land  is,  such  failure  is  one  that  can  not  harm  the 
defendant,  and  is  not  a  reversible  error.  Borror  v.  Carrier,  353. 

27.  Fraudulent  Conveyance.  —  Sufficinicy.  —  In  an  action  to  declare 
fraudulent  and  void  a  certain  conveyance  and  to  subject  such  land  to 
a  vendor's  lien  an  allegation  that  defendant  "had  not,  nor  has  he  since, 
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nor  has  he  now,  sufficient  other  property  subject  to  execution  to  pajr 
his  debts,  aiid  especially  to  pay  the  said  amount  due  this  plaintiff,"  is 
isufficient  to  show  that  the  land  described  was  subject  to  execution. 

Borror  v.  Carrier,  353. 

28.  Landlord  and  ^tenant. — Complaint  for  Rent  hy  Assignee  of  Land- 
lord,— fift/#cie«cy.- -Where,  in  an  action  by  a  landlord  against  his  ten- 
ant for  rent  from  January  6  to  July  25,  1900,  the  complaint  alleged 
that  such  rent  was  paid  by  the  tenant  to  such  landlord's  grantor  to 
July  25,  1809 ;  that  by  the  terms  of  the  lease  the  tenant  should  pay 
$56  a  year 'until  a  well  was  drilled,  such  rent  to  be  deposited  in  a 
bank ;  and  that  rent  was  paid  to  July  25,  1899,  since  which  time  no 
rent  has  been -paid,  is  insufficient;  since  it  does  not  show  that  such 
rent  was  to  be  paid  in  advance  or  at  the  end  of  the  year,  and  since  the 
averment  that  no  payments  have  been  made  since  July  25,  1899,  must 
be  held  to  mean  no  payments  to  plaintiff,  and  as  it  does  not  appear 
that  defendant  had  notice  that  plaintiff  had  purchased  the  land,  there 
could  be  no  default  in  not  paying  such  rent  to  such  plaintiff,  for  it 
might  rightfully  have  been  paid  to  some  one  else. 

Indiana  Nat,  Gas,  etc.,  Co.  v.  Lee,  119. 

29.  Master  and  Servant. — Dangerous  Works  and  Ways. — Where  a 
complaint  by  the  servant  against  his  master  shows  that  the  grade  on 
which  plaintiff  was  operating  defendant's  car  was  steep:  that  it  was 
necessary  to  roughen  the  track  to  make  it  safe ;  that  defendant  had 
always  theretofore  sanded  such  track ;  that  defendant  failed  at  the 
time  of  the  injury  to  do  so ;  that  the  morning  was  dark  and  plaintiff 
could  not  see,  and  relied  upon  the  sanding  of  the  track  as  theretofore ; 
and  that  by  reason  of  such  failure  the  car  became  unmanageable, 
causing  a  collision  and  injury  to  plaintiff,  such  complaint  is  sufficient. 

Union  Traction  Co.  v.  Buckland,  420. 

30.  Coal  ^fincs.  —  Dangerous  Place.  —  Making  Flafc.  —  Assumption  of 
Risk. — Where,  in  an  action  by  an  administrator  for  the  death  of  his 
decedent  on  account  of  injuries  received  in  a  coal  mine,  it  is  alleged 
that  such  decedent  was  ordered  by  the  mining  boss  to  go  to  a  certain 
place  in  Buch  mine  to  explore,  ascertain  and  locate  a  dangerous  place 
in  such  mine  and  make  the  same  safe ;  that  pursuant  to  such  order 
said  decedent  did  so  explore :  that  he  did  not  know  that  such  place 
was  extremely  hazardous ;  that  while  carrying  out  such  order,  and 
without  any  fault  on  his  part,  slate  fell  on  him,  causing  injuries  from 
which  he  died :  and  that  the  defendant  did  not  know  of  such  danger, 
such  complaint  is  not  sufficient  on  demurrer,  since  it  affirmatively 
appears  that  such  decedent  knew  of  the  danger  and  that  it  was  his 
duty  under  the  employment  to  make  such  place  safe,  the  ordinary 
risks  incurred  in  such  undertaking  being  assumed,  and  since  the 
defendant  was  properly  carrying  out  a  duty  imposed  by  the  law. 
(§7472  Burns  1901,  Acts  1897,  p.  1*58.) 

Indiana,  etc.,  Coal  Co.  v.  Batey,  10. 

31.  Bidden  Dangers. — Assumption  of  Rifik. — Where  the  complaint  by 
a  servant  against  the  master  states  that  the  master,  knowing  all  about 
the  dangers,  set  the  servant  to  work  to  cut  off  rivet  heads  from  a  large 
oil  still,  and  that  small,  fine  pieces  of  steel,  undiscoverable  by  the 
servant  and  unknown  to  him,  flew  off  at  intervals ;  that  on  the  second 
day  of  his  employment  such  a  piece  flew  and  struck  him,  destroying 
the  sight  of  one  eye,  and  that  the  master  did  not  warn  him  of  the  dan- 
ger, states  a  cause  of  action,  and  shows  that  the  servant  did  not 
assume  such  risk.  Standard  Oil  Co.  v.  Fordeck,  181. 

82.  Master  and  Servant. — Dangerous  Works  and  Ways. — Promise  to 
Repair, — Where  a  complaint  by  a  servant  against  his  master  for  dam- 
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ages  for  personal  injuries  shows  that  such  servant  was  employed  as 
fireman  ;  that  in  firing  he  used  slabs ;  that  the  cut-off  saw  from  whicli 
such  slabs  were  received  was  in  the  second  story  and  that  the  operator 
pitched  the  slabs  from  such  story  so  as  to  fall  in  front  of  the  furnace 
on  the  first  floor ;  that  plaintiff  could  not  see  such  operator,  nor  could 
the  Operator  see  plaintiff;  that  defendant  promised  to  repair  by 
putting  in  a  chute ;  that  by  reason  of  such  promise  plaintiff  remained 
and  was  injured,  and  there  was  no  allegation  showing  that  such  ch.ute 
would  have  avoided  or  lessened  the  dangers,  such  complaint  is  bad. 

Crum  y.  North  Vernon  Pumpf  etc.,  Co.,  253. 

33.  Factory  Act, — ServanVs  Knowledge  of  Danger  Not  Negatived. — In 
a  complaint  by  a  servant  against  his  master  for  damages  for  personal 
injuries  received  by  falling  on  an  unguarded  ripsaw,  it  is  not  necessary 
to  allege  that  such  servant  had  no  knowledge  of  the  unguarded  condi- 
tion of  such  saw  or  of  the  danger  he  encountered,  nor  that  he  could 
not  by  ordinary  care  have  such  knowledge,  since  such*  action  is 
founded  upon  the  violation  of  a  specific  statutory  duty  imposed  by 
law.     §7087i  Burns  1901.  Eapenlauh  v.  Ellis,  163. 

34.  Defective  Ways. — Negligence  of  Fellow  Servants. — Where,  in  a 
complaint  by  a  servant  against  his  master  for  damages  for  personal 
injuries,  it  is  alleged  that  the  injuries  complained  of  were  caused  by 
negligence  of  defendant  and  its  servants,  and  by  defective  ways,  but 
the  specific  acts  of  negligence  charged  relate  to  the  negligence  of  per- 
sons in  the  service  of  defendant  causing  a  freight-car  to  run  without 
warning  upon  a  switch  and  to  strike  the  car  decedent  was  on,  and  thus 
causing  injuries  from  w^hich  he  died,  such  complaint  fails  to  state  a 
cause  of  action,  since  it  does  not  show  that  such  servants  were 
engaged  in  the  master's  service,  nor  that  the  injuries  happened  in  the 
performance  of  such  service.  Cleveland,  etc.,  R.  Co.  v.  Peirce,  188. 

35.  Names  of  Parties. — Idem  Sonans. — Where  the  caption  of  a  com- 
plaint shows  that  the  plaintiff  sues  as  ^'administratrix  of  the  estate 
of  Ferdinand  N.  Armstrong,  deceased,"  and  the  complaint  shows  that 
suit  is  brought  on  account  of  the  death  of  "Fernando  W.  Armstrong," 
such  complaint  is  bad  on  demurrer  for  want  of  facts,  since  such  names 
import  different  persons  and  are  not  idem  sonans, 

Cleveland,  etc.,  R.  Co.  v.  Peirce,  188. 

36.  Middle  Name. — While  it  is  not  necessary  to  aver  the  middle  name 
or  the  initial  thereof,  yet,  if  either  be  used,  a  mistake  therein  consti- 
tutes a  fatal  variance.  Cleveland,  etc.,  R.  Co.  v.  Peirce,  188. 

37.  Negligence.  —  Traction  Engine.  —  Warning  of  Approach.  —  Where 
the  complaint  alleges  that  plaintiff  was  injured  by  reason  of  the  negli- 
gence of  defendant  city  in  failing  to  send  a  person  50  yards  in  advance 
of  an  engine  used  in  street  repairing,  for  the  purpose  of  warning  per- 
sons with  horses,  and  that  by  reason  of  such  failure  plaintiff  was 
Injured,  such  complaint  fails  to  state  a  cause  of  action,  since  an  engine 
used  in  the  repair  of  streets  is  not  a  "traction  or  road  engine"  within 
the  meaning  of  the  statute,  §2044  Burns  1901. 

City  of  New  Albany  v.  Stier,  615. 

38.  Negligence  of  Carriers.— Where  a  complaint  in  an  action  by  a  pas- 
senger against  a  carrier  charged  that  the  conductor  stood  on  the  rear 
platform  of  the  car,  and  could  have  seen,  and  did  see  the  position  of 
the  passengers  at  all  times,  and  that  as  plaintiff  was  stepping  from  the 
lower  step  off  the  car,  the  conductor  negligently  signaled  for  the  car  to 
start,  which  it  did,  with  a  violent  jerk,  inflicting  the  injuries  com- 
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plained  of,  such  complaint  is  sufficient  as  to  the  charge  of  negligence, 
since  it  is  the  duty  of  the  conductor  to  know  whether  passengers  have 
alighted  before  he  starts  the  car.      Union  Traction  Co,  v.  Siceloff^  511. 

39.  "Negligence. — Factory  Act. — A  complaint  which  alleges  that  defend- 
ant "wholly  failed,  neglected  and  refused  carefully  and  securely  to 
incase  or  guard  said  ripsaw,"  and  negligently  failed  "to  put  a  proper 
hood  or  covering  over  the  top  of  said  saw,"  and  failed  to  put  a 
"spreader"  immediately  behind  such  saw,  and  by  reason  of  such  negli- 
gence plaintiflf  was  injured,  states  a  cause  of  action  under  the  factory 
act.     It  is  not  necessary  for  the  complaint  to  refer  to  such  act. 

Nickey  v.  Dougan,  601. 

40.  Complaint. — Knowledge  of  Danger. — It  is  not  necessary  in  a  com- 
plaint for  negligence  under  the  factory  act  to  allege  that  plaintiff  had 
no  knowledge  of  the  unguarded  condition  of  the  machinery  causing  the 
injury,  nor  that  plaintiff  did  not  see  and  comprehend  the  danger. 

Nickey  v.  Dougan,  601. 

41.  Notice. — Knowledge  of  Defect. — Where  the  complaint  alleges  that 
plaintiff  "had  no  knowledge  whatever  of  said  defects,  cracks,  or  the 
old  and  worn-out  condition  of  said  swivel,"  actual  and  constructive 
knowledge  are  both  negatived,  and  a  demurrer  for  such  reason  should 
be  overruled.  Doyle  d  Co.^  v.  Uawkins^  514; 

42.  Negativing  Knowledge  of  Defect. — Implied  Knowledge. — A  plead- 
ing which  negatives  knowledge  of  a  defect  or  danger  negatives  not 
only  actual  knowledge,  but  implied  knowledge. 

Standard  OH  Co.  v.  Fordeck,  181. 

43.  Nuisances. — Abatement. — Damages. — Where  the  complaint  show.s 
that  an  alleged  nuisance  might  be  abated,  and  that  there  was  no  throat 
nor  purpose  to  continue  it,  such  facts  do  not  render  such  complaint 
bad,  but  go  to  the  question  of  damages. 

Baltimore^  etc.t  R.  Co.  v.  Quillcn,  330. 

44.  Nuisance  to  Real  Estate. — Description  of  Land. — Motion  to  Make 
More  Specific. — Where  a  complaint  for  damages  for  injuries  caused  by 
a  nuisance  to  plaintiff's  real  estate,  describes  plaintiff's  lands  as  "in 
location  132  in  Steen  township,  Knox  county,  Indiana,"  such  desrrii>- 
tion  is  sufficient  on  demurrer,  a  motion  to  make  more  specific  being 
the  proper  remedy.  Baltimore^  etc.,  R.  Co.  v.  Quillen,  330.. 

45.  Private  Nuisances. — Flowing  Adjoining  Proprietor. — Damages. — 
Where  a  complaint  alleges  that  defendants,  a  railroad  company  and 
others,  "wrongfully  made  fills  and  cut  ditches  [on  lauds]  so  as  to  pre- 
vent water  flowing  therefrom,  and  to  lead  surface-water  and  natural 
streams  which,  prior  thereto,  flowed  away,  to  flow  thereon,  and  to 
create  pools  of  standing  water,  without  means  of  escape  on  her  [plain- 
tiff's] said  land,  and  thereby  and  on  account  thereof  to  destroy  by  said 
means  40  acres  of  her  said  land  ♦  ♦  ♦  thereby  creating  a  perma- 
nent nuisance,"  such  complaint  shows  a  tortious  injury,  and  that 
dofpndants  had  no  right  to  do  such  acts,  and  no  presumption  would 
obtain  from  such  complaint  that  such  damages  had  been  compensated 
for  by  the  railroad  company  in  payment  for  its  right  of  way,  such 
damages  not  being  included  in  the  price  so  paid. 

Baltimore,  etc.,  R.  Co.  v.  Quillen,  330. 

4G.  Injunction. — Injury. — Where  the  complaint  shows  that  defendant 
has  obstructed  a  watercourse  by  depositing  sand  in  its  channel  and  by 
erecting  dauist,  and  that  defendant  is  continuing  such  deposits,  thereby 
causing  the  channel  to  be  filled  up  several  feet,  when  taken  in  connec- 
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tion  with  the  allegations  of  injury,  is  sufficient  as  against  the  objec- 
tion that  the  complaint  does  not  show  irreparable  injury  on  account  of 
such  discharge  of  sand  into  such  stream. 

American  Plate  Glass  Co.  v.  Nicoson,  043. 

47.  Prowimaie  Cause. — A  complaint  by  a  servant  against  his  master 
for  damages  for  personal  injuries  received  by  slipping  and  falling  and 
having  his  fingers  cut  off  by  an  unguarded  ripsaw  Ls  not  bad  on 
demurrer  because  it  fails  to  show  that  such  slipping  and  falling  were 
caused  by  defendant's  negligence,  since  the  fact  that  some  other  cause 
operates  with  defendant's  negligence  does  not  relieve  the  defendant 
from  his  negligence.  Espetilaub  v.  EUis,  163. 

48.  Accident  Insurance. — Disahility. — Proximate  Result  of  Injury. — 
Where,  in  an  action  by  the  assured  against  the  insurer  on  an  accident 
policy  for  indemnity  for  loss  by  accident,  the  complaint  alleges  that 
plaintiff  after  receiving  the  injuries  "was  immediately  and  continu- 
ously disabled  and  crippled  and  wholly  incapacitated  for  all  business, 
labor  or  calling,  and  •so  remained  *  *  *  fifteen  months,"  such 
complaint  clearly  shows  that  such  disability  resulted  proximately  from 
such  injury.  Pacific  Mut.  Life  Ins.  Co.  v.  Branham,  243. 

49.  Causal  Connection. — Where  a  complaint  sets  out  the  facts  consti- 
tuting the  breach  of  legal  duty,  and  then  sets  out  the  injuries  and 
avers  that  they  were  received  through  and  \>y  the  negligence  of  the 
defendant,  without  applying  the  averment  to  any  breach  of  duty,  such 
averment  adds  nothing  to  the  complaint  and  will  not  be  considered. 

Pennsylvania  Co.  v.  Fertig,  459. 

50.  Breach  of  Duty. — Proximate  Cause. — Where  the  complaint  shows 
that  the  injuries  complained  oi  would  not  have  been  received  but  for 
the  acts  of  negligence  charged,  and  the  injuries  were  such  as  would 
naturally  be  anticipated  from  the  breaches  of  duty  charged  against 
defendant,  cuch  complaint  sufficiently  shows  that  the  breaches  of  duty 
charged  were  the  proximate  cause  of  the  injuries. 

Pennsylvania  Co.  v.  Fertig,  459. 

51.  Quiet  Title. — Gas  and  OU  Lease. — Answer. — Sufficiency. — Where 
the  landlord  sued  his  tenant  to  quiet  title  as  against  tenant's  gas  and 
oil  lease,  for  failure  to  develop  such  lands  and  pay  the  rentals,  such 
tenant  answered  that  he  had  always  furnished  such  .landlord  gas  in 

•  lieu  of  the  rentals  provided,  which  had  been  accepted  by  such  landlord 
in  lieu  of  all  rentals ;  and  that  no  other  claim  had  been  made  by  such 
landlord  until  the  bringing  of  this  action,  such  answer  is  sufficient. 

Indiana  Nat.  Gas,  etc.,  Co.  v.  Leer,  61. 

52.  Where  the  landlord  sued  his  tenant  to  quiet  his  title  to  real  estate 
as  against  such  tenant's  gas  and  oil  lease,  which  provided  that  such 
tenant  should  drill  a  well  within  twelve  months  from  the  date  of  such 
lease,  or  thereafter  pay  $20  per  year  until  said  well  is  drilled,  and 
upon  failure  such  lease  to  be  void,  such  landlord  to  have  gas  from  the 
wells  free,  and  such  tenant  to  furnish  the  landlord  gas  by  the  first  of 
November,  1889,  in  lieu  of  rentals,  and  the  complaint  alleged  that  no 
well  had  been  drilled  nor  payment  of  rentals  made ;  that  such  land- 
lord had  received  nothing  in  consideration  of  such  lease ;  that  the  real 
consideration  was  the  sinking  of  wells  on  such  premises;  that  the 
immediate  territory  was  being  operated  and  the  gas  and  oil  being  taken 
from  such  landlord's  premises ;  that  such  landlord  had  notified  tenant 
to  develop  such  lands ;  that  such  tenant  had  failed  and  retused  so  to 
do  and  still  refused,  such  complaint  was  sufficient  on  demurrer. 

Indiana  Nat.  Gas,  etc.,  Co.  v.  Leer,  ^1. 
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police  power,  but  such  answer  must  show  that  it  was  in  the  proper 
exercise  of  such  power,  taking  into  consideration  all  of  the  circum- 
stances. Anable  v.  Board,  etc.,  72. 

3.  Hospital.  —  Destruction  of  Private  Property,  —  Compensation.  — 
Where  a  board  of  health  provides  for  the  erection  of  a  hospital  for  the 
benefit  of  the  public  health,  and  such  erection  destroys  the  value  of 
private  property,  such  action  will  be  upheld  by  the  courts  only  when 
most  clearly  and  unpquivocnlly  authorized,  the  distinction  being  kept 
clearly  in  view  between  private  property  contaminated  with  contagious 
disease,  and  that  which  is  not  dangerous  to  the  public  health. 

Anahle  v.  Board,  etc.,  72. 

PBESXTMFTIONS — 

As  to  seeing  and  hearing  train,  see  Railroads,  3,  7;  Pittsburgh,  etc., 
R.  Co.  V.  West,  95 ;   Southern  R.  Co.  v.  Davis,  377. 

That  railroad  company  will  obey  city  ordinance,  see  Negligence,  4; 
Pittsburgh,  etc.,  R.  Co.  v.  McNeil,  310. 

PBINCIPAL  AND  SX7BETY— 

1.  Bond. — Construction. — Sureties  have  the  right  to  stand  upon  the 
strict  term£  of  their  contract,  and  their  liability  can  not  be  extended 
by  implication.  Arbaugh  v.  Shockney,  268. 

2.  Consideration.  —  Married  Woman.  —  Husband's  Debt.  —  Whether  a 
married  woman  is  principal  or  surety  can  not  be  determined  from  the 
form  of  the  contract,  but  from  an  inquiry  as  to  who  received  in  per- 
son or  benefit  the  consideration  upon  which  the  contract  rests. 

Davis  V.  Neighbors,  441. 

PROCESS— 

Notice  by  Publication. — Presumption. — Where  it  is  alleged  in  a  com- 
plaint that  in  a  former  action  complained  of  notice  was  given  by  pub- 
lication, it  will  be  presumed,  in  the  absence  of  a  showing  to  the  con- 
trary, that  such  notice  was  given  according  to  statute. 

Hollenback  v.  Poston,  481. 

PROXIMATE  CAUSE— 

See  Negligence,  14-22 ;  Pleading,  47-50. 

aUIETINO  TITLE— 

See  Pleading,  51-53. 

Burden  of  proof,  and  evidence  under  general  denial,  see  Ejecticent; 
Riohcreck  v.  Russell,  217. 

1.  Right  of  Recovery. — Plaintiff  must  recover,  in  an  action  to  quiet 
title,  upon  the  strength  of  his  own  title  and  not  upon  the  weakness  of 
defendant's.  Krotz  v.  A.  R.  Beck  Lumber  Co.,  577. 

2.  Allegation  of  Fee-Simple  and  Proof  of  Equitable  Title. — ^The  plain- 
tiff in  an  action  to  quiet  title  roust  set  out  the  nature  of  his  title,  and 
if  a  fee-simple  title  is  alleged,  recovery  can  not  be  had  on  proof  of  an 
equitable  title.  Coppock  v.  Austin,  319. 

3.  Burden  to  Show  Title. — Defenses. — In  an  action  to  quiet  title  the 
burden  is  upon  plaintiff  to  prove  title,  -and  the  defiendant  may  prove 
any  defense,  whether  legal  or  equitable,  under  the  general  denial. 

Krotz  Y.A.R.  Beck  Lumber  Co.,  577. 

4.  Gas  and  Oil  Lease. — Complaint. — Sufficiency. — Where,  in  an  action 
by  a  landlord  against  his  tenant  to  quiet  title,  the  complaint  averred 
the  e2(ecutlon  of  the  lease  and  thctt  such  tenant  was  claiming  some 
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rights  and  privileges  under  such  lease  which  were  adverse  and  a  cloud 
upon  plaintiff's  title ;  that  such  tenant  failed  to  pay  rent  and  furnish 
gas  as  provided  in  such  lease,  and  where  the  provisions  of  the  lease 
were  not  set  out  except  by  way  of  recital,  it  must  be  held  that  such 
complaint  was  insufficient,  since  the  presumption  obtained  as  against 
the  pleader  that  8u<*h  lease  was  still  valid  and  in  force,  such  complaint 
failing  to  show  that  there  were  not  good  reasons  for  defendant's 
claims.  Indiana  Nat.  Qaa^  etc.,  Go,  v.  Lee,  110. 

5.  Mechanica'*  Liens, — Judicial  Sales,  —  Validity.  —  Where  plaintiff 
brings  suit  to  quiet  title,  and  his  title  consists  of  a  sheriff's  deed  on  a 
sale  under  the  foreclosure  of  a  mechanic's  lien,  the  burden  is  upon  the 
plaintiff  to  show  that  such  lien  and  the  sale  thereunder  were  within 
the  statutory  requirements.  Krotz  v.  A,  R.  Beck  Lumher  Go.j  577. 

6.  Special  Findings. — Mechanics*  Liens. — Sale. — Where  an  action  was 
brought  to  quiet  title  acquired  by  virtue  of  a  sale  under  the  fore- 
closure of  a  mechanic's  lien,  and  the  special  finding  shows  that  the 
legal  owner  had  nothing  to  do  with  the  erection  of  the  building 
wherein  the  material  was  furnished,  that  the  notice  of  the  lien  stated 
no  amount,  nor  to  whom  notice  was  given,  nor  the  character  of  the 
debt  for  which  the  lien  was  claimed,  there  is  a  failure  to  show  that 
there  was  a  compliance  with  the  statute. 

Krotz  V.  A,R.  Beck  Lumber  Co,^  577. 


See  Cakriers  ;  Master  and  Servant  ;  Negligence  ;  Nuisance  ; 
Pleading  ;   Street  Railroads. 

Breach  of  covenant  to  maintain  private  crossing,  see  Covenants,  1,  2, 
3 ;   Pittsburgh,  etc,  R,  Co.  v.  WiUon,  324. 

Injuries  at  highway  crossings,  see  Trial,  30 ;  Evansville,  etc.,  R,  Co,  v. 
Allen,  636. 

1.  Street  Railway  Crossings, — Care  Required, — A  person  in  charge  of 
a  street  car  operated  by  electricity  has  the  same  right  in  crossing  a 
railway  track  at  a  street  crossing  as  a  person  in  charge  of  any  other 
vehicle.     He  must  use  ordinary  care  under  the  circumstances. 

Pittsburgh,  etc.,  R.  Co.  v.  Browning,  90. 

2.  Contributory  Negligence  of  Traveler. — Where  plaintiff's  decedent 
was  familiar  with  the  railway  crossing  on  which  he  was  killed,  and 
the  headlight  of  the  engine  was  visible  for  two  and  a  half  miles  when 
decedent  approached  within  40  feet  of  the  track,  and  the  noise  of  the 
train  could  have  been  heard  for  a  much  farther  distance  than  40  feet 
from  the  crossing,  it  must  be  held  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  cross  such  track. 

Pittsburgh,  etc.,  R.  Co.  v.  West,  95. 

3.  Train  Visible  to  Traveler. — Presumption. — There  is  a  presumption 
that  a  person  saw  and  heard  an  approaching  train  which  he  could 
have  seen  and  heard  by  the  use  of  .ordinary  care. 

Pittsburgh,  etc.,  R,  Co.  v.  West,  95. 

4.  Highway  Crossing. — Degree  of  Care  Required  of  Traveler. — The 
quantum  of  care  required  of  a  traveler  in  crossing  a  railway  track 
with  which  he  is  familiar  is  prescribed  as  a  matter  of  law,  and  if 
there  be  any  physical  infirmities,  or  obstructions  of  any  kind,  greater 
precautions  must  be  used  than  usual  in  ordinary  cases. 

Pittsburgh,  etc.,  R.  Co.  v.  West,  95. 

5.  Highway  Crossings. — Failure  to  Gire  Signals. — Duty  of  Traveler.— 
The  fact  that  a  railway  train  fails  to  sound  the  whistle  and  ring  its 
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bell  for  a  highway  crossing  is  negligence,  per  »e,  bnt  such  failure 
does  not  excuse  a  traveler  from  using  ordinary  care  in  crossing  the 
track.  Pittsburgh,  etc,  R.  Co.  v.  West,  95. 

6.  Highway  Crossing. — Death  hy  Wrongful  Act. — Contributory  Negli- 
gence.— Interrogatories. — Where  the  answers  to  interrogatories  show 
that  the  decedent  could  have  seen  the  approach  of  the  train  which 
killed  her,  in  ample  time  to  avoid  any  danger  of  colliding  with  it,  if 
she  had  looked,  and  that  she  did  not  look  to  see  whether  the  train  was 
approaching  while  she  walked  nearly  100  feet  to  the  track,  such  facta 
constitute  such  contributory  negligence  as  will  avoid  any  recovery  of 
damages  on  account  of  defendant's  negligence. 

Southern  R.  Co.  v.  Davis,  377. 

7.  Highway  Crossing. — Burden  of  Proof. — Due  Care. — The  act  of  1899 
(Acts  1899,  p.  58)  does  not  change  the  legal  requirements  as  to  the 
care  of  a  traveler  in  crossing  a  railroad,  nor  does  it  change  the  rule 
that  the  traveler  is  presumed  to  see  what  he  could  have  seen  and  to 
hear  what  he  could  have  heard.  Southern  R.  Co.  v.  Davis,  377. 

8.  Street  Crossing. — Contributory  Negligence. — Where  plaintiff  went 
along  the  public  street  to  a  railroad  crossing  consisting  of  double 
tracks,  and  stood  near  one  of  the  tracks  watching  a  freight-train  pass, 
and  while  standing,  another  train  backed  from  .the  other  side  on  the 
other  track,  striking  and  injuring  him,  and  there  was  nothing  to  pre- 
vent him  from  seeing  such  train,  he  was  guilty  of  contributory  negli< 
gence,  and  the  fact  that  defendant  was  also  negligent  in  not  providinj; 
a  lookout  and  giving  signals  would  not  relieve  him. 

VanWinkle  v.  New  York,  etc.,  R.  Co.,  470. 

9.  Street  Crossing.  —  Contributory  Negligence.  —  Where  plaintiff  was 
injured  by  being  struck  by  a  train  backing  over  a  street  crossing,  and 
his  contributory  negligence  is  shown,  he  can  not,  recover  unless  he  can 
show  a  wilful  injury  or  that,  having  discovered  him  in  a  perilous  posi- 
tion, the  defendant  failed  to  use  proper  care  for  his  safety. 

VanWinkle  v.  New  York,  etc.,  R.  Co.,  476. 

10.  Rights  of  Way. — Fences. — Repairing  by  Making  Neto. — Where  a 
railroad  company  fails  to  repair  its  fence  as  provided  by  statute,  the 
abutting  owner  haa  the  right  to  do  so,  upon  notice,  and  if  the  old 
fence  is  decayed  so  as  to  be  useless,  such  abutter  may  replace  by  an 
entirely  new  fence.  Terrc  Haute,  etc.,  R.  Co.  v.  Salmon,  5Q-i. 

11.  Rights  of  Way. — Failure  to  Fence. — Right  of  Abutter  to  Fence. — 
Notice. — Where  a  railroad  company's  fence  of  its  right  of  way  had 
been  built  more  than  one  year,  but  such  company  had  permitted  such 
fence  to  become  out  of  repair,  the  abutting  landowner  had  the  right 
to  repair  such  fence  upon  giving  the  notice  required  by  §5325  Bums 
1901.  Terre  Haute,  etc.,  R.  Co.  v.  Salmon,  664. 

12.  Highway  Crossings. — Embankments. — Failure  to  Provide  Guard- 
Rails. — Where  a  railroad  company  constructs  its  road  across  a  public 
highway  and  causes  a  fijl  in  such  highway,  and  the  width  of  such  high- 
way at  the  top  is  but  twelve  feet,  and  the  railroad  company  fails  and 
neglects  to  place  any  guards  along  the  sides  of  such  road,  such  com- 
pany is  liable  to  a  person  driving  over  such  crossing  for  injuries 
caused  by  the  stumbling  and  falling  of  his  horse  and  such  person's 
precipitation  over  such  embankment  caused  thereby,  since  proper 
guards  would  have  prevented  such  fall. 

EvansvUle,  etc.,  R.  Co.  v.  AUen,  636. 

13.  Right  of  Way. — Drainage. — The  grant  of  a  railroad  right  of  way 
carries  no  right  to  go  beyond  its  limits,  and  no  compensation  is  made 
for  wrongful  acts  occurring  subsequent  to  such  appropriation,  th^ 
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rule  as  to  the  fiowage  of  waters  being  the  same  with  a  railroad  com- 
pany as  with  the  individual.  Baltimore,  etc.,  R,  Co.  v.  Quillen,  330. 

14.  Right  to  Elevate  or  Depress  Tracks. — Flowing  Adjoining  Proprie- 
tor.— A  railroad  company  has  the  right  to  elevate  or  depress  its 
tracks,  and  may  cnt  ditches  or  throw  up  embankments  on  Its  right  of 
way,  but  has  no  right  to  collect  waters  and  discharge  them  on  an 
adjoining  proprietor,  and  the  fact  that  ditches  are  lawfully  and  care- 
fully made  is  no  defense.  Baltimore,  etc.,  R.  Co.  v.  Quillen,  330. 

15.  Obstructing  Drain.  —  Injury  to  Upper  Proprietor.  —  Liability.  — 
Where  a  railroad  company  makes  a  fill  across  a  public  drain,  and,  for 
the  purpose  of  carrying  off  the  water  flowing  through  such  drain,  puts 
in  the  bottom  of  such  drain  an  iron  pipe  iasufficient  to  carry  off  such 
water,  and  thereby  causes  such  water  to  back  upon  the  lands  of  an 
upper  proprietor,  such  company  is  liable  to  such  proprietor  for  such- 
damages.  Pittsburgh,  etc.,  R.  Co.  v.  Oreb,  625. 

16.  Statutory  Signals. — City  Ordinances. — Flagmen. — The  law  requir- 
ing a  railroad  company  to  give  signals  at  a  crossing,  and  a  city  ordi- 
nance requiring  a  railroad  company  to  station  flagmen  at  street  cross- 
ings, are  designed  not  only  for  the  protection  of  travelers  from  colli- 
sion with  passing  trains,  but  to  give  drivers  approaching  the  crossing 
an  opportunity  to  secure  themselves  against  the  fright  of  their  teams. 

Pennsylvania  Co.  v.  Fertig,  459. 

BEAL  FBOPEBTY— 

Whether  machinery  in  paper-mill  is,  see  Fixtubes  ;  White  v.  Cincin- 
nati, etc..  Railroad,  2S7. 

BEDEMFTION—  ' 

Who  may  exercise  right  of,  in  sales  under  drainage  lien  foreclosure,  see 
Judicial  Sales,  1,  2 :  Ellison  v.  Branstrator,  410. 

BEFOBMATION— 

Elements  of,  see  Pleading,  56 ;  Johnson  v.  Sherwood,  490. 
Of  notes,  see  Bills  and  Notes,  1 ;  Johnson  v.  Sherwood,  490. 

Deed,  mortgage  and  notes  may  be  reformed,  see  Deeds,  1,  2 ;  Johnson  v. 
Sherwood,  490. 

Incidental  Relief. — Demand. — Where  the  reformation  of  a  deed,  note 
and  mortgage  was  incidental  to  a  foreclosure  of  such  mortgage,  a 
demand  was  not  necessary  before  the  filing  of  suit  for  foreclosure. 

Johnson  V.  Sherwood,  490. 

BESIDENTS— 

See  Citizens. 

BES  JT7DICATA— 

As  to  property  not  included  in  complaint,  see  Judgment,  9;  Qrim  v. 
Griffith,  559. 

Law  of  Case. — Former  Appeal. — The  law  ,as  laid  down  on  a  former 
appeal  is  the  law  of  the  case  all  the  way  through,  but  only  to  the 
extent  that  the  facts  remain  the  same. 

Midland  Steel  Co.  v.  (Jitisfcns  Nat,  Bank,  107, 
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Made  under  decree  invalid  in  part,  void,  8ee  Judgment,  10 ;  ttichcreek 
V.  Russell,  217. 

On  execution,  plaintiff  purchasing  in  good  faith  not  bound  by  secret 
equities,  see  Execution  ;  Krots  v.  A.  R,  Beck  Lumler  Co.,  577. 

A  sale  of  property  worth  $3,800  for  $700  will  be  set  aside,  see  Liens,  1 ; 
Richer cek  v.  Russell^  217. 

Under  foreclosure  of  lien  frees  the  property  sold  from  such  lien,  see 
Liens,  5 ;  Borror  v.  Carrier,  353. 

Validity  of,  under  foreclosure  of  mechanic*s  lien,  see  Quieting  Title, 
5,  0 ;  Krots  v.  A.  R,  Beck  Ijumher  Co,,  577. 

Execution, — Inadequacy  of  Consideration. — Where  real  estate  of  the 
value  of  $3,800  is  sold  on  execution  sale  for  $39.17,  such  sale  can  not 
be  upheld,  since  the  consideration  is  inadequate. 

Richcreek  v.  RusseU,  217. 

SCHOOLS  AND  SCHOOL  DISTBICTS— 

As  to  indebtedness  of  township  for  building  schoolhouse,  see  Town- 
ships ;    White  River  School  Tp,  v.  The  Cawton  Co.,  8. 

SPECL^kL  FINDINGS— 

See  Trial. 

STATUTE  OF  FBAXTDS— 

A  lease  for  over  three  years  can  not  be  orally  modified  by  substitution 
of  lessee,  nor  an  incorporeal  tenement  surrendered  by  parol,  see 
Landlobd  and  Tenant,  3,  4 ;  Heller  v.  Dailey,  424. 

STATUTES — 

For  table  of  statutes  cited  and  construed,  see  p.  xxiv. 

See  Contempt,  3,  4 ;   Anderson  v.  Indianapolis  Drop  Forging  Co,,  100. 

Section  285  Burns  1901  creates  new  action,  see  Action,  1 ;  Dillier  v. 
Cleveland,  etc,  R.  Co.,  52. 

To  prevent  spread  of  contagion,  see  Health,  6;  Anahle  v.  Board, 
etc.,  72. 

Appellate  Court  can  not  render  final  judgment  on  weight  of  evidence  in 
causes  triable  by  jury  under  Acts  1903,  p.  338,  see  Judgment,  X ; 
First  A'aV.  Bank  v.  Beach,  80. 

1.  Oravel  Roads. — Petition. — Bufficiency. — Where  it  was  provided  by 
statute  (Acts  18i)9,  p.  128)  that  the  county  commissioners  should 
order  an  election  "when  petitioned  therefor  by  fifty  freeholders,  voters 
of  any  township  or  townships  contiguous  to  each  other  ♦  ♦  * 
where  such  road  or  roads  are  to  be  improved,"  a  ];)etition  signed  in  tlie 
aggregate  by  fifty  freeholders  of  the  contiguous  townships  in  which 
such  highway  or  highways  were  located  was  sufficient,  and  it  was  not 
necessary  that  there  be  fifty  signers  from  each  township. 

Davern  v.  Board,  etc.,  44. 

2.  Free  Gravel  Roads. — Pouter  to  Lay  Out  New. — Where  the  statute 
for  the  construction  of  free  gravel  roads  (Acts  1899,  p.  128)  provides, 
"if  any  part  of  the  road  or  roads  is  to  be  new  road  or  roads,  they 
.shall  be  described  with  such  a  definiteness  as  will  enable  any  practical 
surveyor  to  locate  them,"  it  is  sufficiently  clear  that  new  roads  are 


INDEX.  763 


STATUTES--Oontinued. 


contemplated  as  well  as  the  old,  and  the  board  has  the  power  to  order 
the  construction  of  a  free  gravel  road  where  no  highway  theretofore 
existed.  Davern  v.  Board,  etc.,  44. 

3.  Construction, — Intent, — How  Ascertained, — The  courts,  in  order  to 
ascertain  the  intent  of  a  statute,  will  look  to  the  letter  thereof,  to  the 
statute  as  a  whole,  to  the  circumstances  under  which  it  was  enacted, 
to  the  prior  statutes  on  the  same  subject,  if  any,  to  the  mischief 
aimed  at,  to  other  statutes,  to  the  common  law,  and  to  the  condition 
of  affairs  when  the  statute  was  enacted. 

City  of  Neuj  Albany  v.  8 tier ,  615. 

4.  Nonresidents, — Disahilities, — Limitations, — Nonresidence  under  the 
statute  relating  to  disabilities  (§297  Burns  1901,  §296  R.  S.  1881) 
does  not  have  the  effect  of  extending  the  time  within  which  an  action 
may  be  brought  to  set  aside  a  judgment  rendered  on  notice  by  publi- 
cation under  §609  Bums  1901,  §600  R.  S.  1881,  although  it  is  pro- 
vided by  such  first-mentioned  statute  that  two  years  shall  be  given 
after  removal  of  disability  within  which  to  bring  action,  the  general 
provisions  of  the  statute  of  limitations  having  no  application  to  such 
statute  providing  for  the  setting  aside  of  judgments  rendered  on  notice 
by  publication.  Hollenhack  v.  Poston,  481. 

STBEET  BAILBOADS— 

Assumption  of  risk  of  dangers  of  track  by  conductor,  see  Masteb  and 
Sebvant,  1 ;    Union  Traction  Co,  v.  Buckland,  420. 

Care  required  of  motorman  in  crossing  railroad,  see  Railroads,  1  ; 
Pittsburgh,  etc,  R,  Co.  v.  Brouming,  90. 

Duty  of  motorman  at  railroad  crossing,  see  Negliqence,  7,  8;  Pitts- 
burgh, etc,  R,  Co,  V;  Bro%Dning,  90. 

Passenger  alighting  from  car  of,  see  Cabriers,  2 ;  Union  Traction  Co, 
V.  Siceloff,  511. 


As  to  married  women,  see  HusBAin)  and  Wife,  4-6 ;  Ft,  Wayne  Trust 
Co.  y.  8ihler,  140 ;  Davis  v.  Neighbors,  441. 

Liability  of  sureties,  see  Pbincipal  and  Surety,  1 ;  Arbaugh  v.  Shock- 
ney,  268.' 

TAXATION— 

Collection  of,  from  decedents'  estates,  see  Decedents'  Estates,  1-5; 
Pleading,  8 ;   Cullop  v.  City  of  Vincennes,  667. 

Validity  of  tax  sale,  see  Deeds,  3 ;   Richcreek  v.  Russell,  217. 

1.  Executors  and  Administrators. — lAsting  Property  of  Decedent. — It 
was  the  duty  of  an  administrator  to  list  for  taxation  the  property  of 
his  decedent's  estate  which  was  in  his  possession  on  the  first  day  of 
April.  Cullop  V.  City  of  Vincennes,  667. 

2.  Tawing  District. — Public  Improvements, — Validity. — A  statute  cre- 
ating a  certain  district  containing  free  gravel  roads  or  other  public 
improvements  a  taxing  district  for  the  purpose  of  bearing  the  cost  of 
such  roads  or  other  public  improvements  is  for  a  governmental  pur- 
pose and  is  valid,  the  remedy  for  such,  if  unwise  or  oppressive,  being 
for  the  leg^islature  and  not  for  the  courts.      Davern  v.  Board,  etc,  44. 
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3.  Free  Gravel  Roads.  —  Taking  DUtrid. -^  How  Formed.  —  Where, 
under  the  act  of  18d9  (Acts  1890,  p.  128)  an  aggregate  of  fifty  free- 
holders and  voters,  citizens  of  the  various  townships  interested,  peti- 
tion for  an  election  to  decide  as  to  the  construction  of  free  gravel 
roads  for  such  townships,  and  an  election  is  held,  the  taxing  district 
for  the  purpose  of  paying  for  such  construction  is  formed  when  a 
majority  of  the  votes  cast  in  such  townships,  in  the  ag^gate,  are  in 
favor  of  such  construction,  it  not  being  necessary  for  a  majority  of 
each  township  to  be  in  favor  of  such  construction. 

Davem  v.  Board,  etc,  44. 

TELEOBAFHS  Aim  TELEPHONES— 

See  Negligence. 

As  to  interrogatories  to  jury,  see  Tbial,  28 ;  Central  Union  Tel.  Go.  v. 
Sokola,  429. 

TEXT-BOOKS— 

For  table  of  text-books  cited,  see  p.  xxix. 

TOBTS— 

For  malicious  interference  with  contracts,  see  Ck)NTBACT8,  13-16 ;  Leon- 
ard V.  Whetstone,  383. 

Can  not  ask  items  of  damages  by  interrogatories,  see  Trial,  29 ;  South- 
ern Ind.  R.  Co.  V.  Moore,  154. 


Evidence  sufficient  to  charge,  with  receipt  of  money,  see  New  Tbial,  3 ; 
White  River  School  Tp-.  v.  The  Camton  Co.,  8. 

Schoolhouaes. — Indebtedness. — Warrant. — Complaint. — Where  a  com- 
plaint against  a  school  township,  after  setting  out  the  execution  of  a 
warrant  in  favor  of  plaintiff  by  the  defendant  township,  alleged  that 
the  money  mentioned  in  such  warrant  was  delivered  to  and  actually 
received  by  such  township  and  used  in  the  erection  of  a  schoolhouse 
which  was  necessary  and  that  such  township  still  retained  the  benefit 
thereof,  and  that  such  township  at  such  time  did  not  have  sufficient 
money  on  hands  with  which  to  build  such  house,  such  complaint  is 
sufficient  on  demurrer.       White  River  School  Tp.  v.  The  Caxton  Co.,  8. 


Temporary,  no  cause  for  injunction,  see  Injunction,  2;  American 
Plate  Glass  Co.  v.  Nicoson,  643. 

TBIAIr- 

Question  of  servant's  knowledge  and  appreciation  of  danger,  where  con- 
flict in  evidence,  is  for  jury,  see  Master  and  Servant,  7 ;  Avery  v. 
Nordyke  d  Marmon  Co.,  541. 

Motion  to  dismiss,  good  when  complaint  shows  action  is  premature,  see 
Action,  3 ;   Cheek  v.  Preston,  343. 

1.  Allegations  of  Complaint. — Evidence  to  Support. — Where  a  com- 
plaint contains  unnecessary  allegations,  it  is  not  necessary  to  prove 
same,  but  it  is  necessary  only  to  ''establish  the  substance  of  the  issue." 

Central  Union  Tel  Co.  v.  Sokola,  429. 
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2.  Argument  to  Jury,— Closing, — ^Where  plaintiff^s  counsel  makes  an 
argument  to  the  jury  for  an  hour  and  ten  minutes,  covering  the  law 
and  facts  involved  in  the  case,  and  the  defendant's  attorneys  waived 
their  argument,  it  was  not  error  for  the  trial  court  to  refuse  to  permit 
plaintiff's  counsel  to  make  a  closing  argument,  since  such  question  was 
one  for  the  sound  discretion  of  the  trial  court. 

Conrad  v.  Cleveland^  etc.,  R.  Co,,  133. 

3.  Burden  of  Proof, — Corporate  Eonsience, — Allegation  of  in  Indict- 
ment,— In  a  criminal  charge  against  a  corporation,  the  State  has  the 
burden  of  proving  that  defendant  is  a  corporation,  since  such  allega- 
tion in  an  indictment  is  a  part  of  the  description  of  the  offense. 

Acme  Fertilizer  Co,  v.  State,  34G. 

4.  Evidence,  —  Deposition,  —  Variance  Between  Place  in  Notice  and 
Place  Where  Taken,  —  Suppression,  —  Where  notice  was  given  to 
defendant  that  plaintiff  would  take  the  deposition  of  a  witness  at  "the 
office  of  H.  C.  Stover,  725  Walnut  street,"  Philadelphia,  Pennsyl- 
vania, and  the  deposition  was  taken,  in  the  absence  of  defendant,  at 
"the  office  of  William  C.  Stover,  727  Walnut  street,"  a  motion  to  sup- 
press should  have  been  sustained,  since  by  statute  the  notice  to  take 
must  show  a  fixed  place  and  a  definite  time,  and  for  aught  that 
appears  defendant  may  have  appeared  at  the  time  and  place  appointed. 

Indiana  Baptist  Pub,  Co,  v.  Ayer,  284. 

5.  Motion  to  Dismiss, — Want  of  Jurisdiction, — Where,  in  a  petition 
for  the  establishment  of  a  public  highway,  the  want  of  jurisdiction 
does  not  appear  on  the  face  of  the  petition,  a  motion  to  dismiss  must 
be  supported  by  facts  showing  such  want,  and  unless  such  facts  be 

•   shown,  the  motion  should  be  overruled.  Harris  v.  Curtis,  438. 

6.  Note, — Reformation. — Fraud, — Failure  to  Find. — Where  a  reforma- 
tion of  a  note  is  sought  on  the  ground  of  fraud  in  failing  to  include 
attorneys'  fees,  a  failure  to  find  Iraud  will  not  warrant  a  decree  of 
reformation,  but  if  the  mortgage  securing  such  note  does  provide  for 
the  payment  of  attorneys'  fees,  the  error  in  decreeing  a  reformation 
of  such  note  is  not  reversible.  Johnson  v.  Shertoood,  490. 

7.  Fraudulent  Conveyance. — Special  Finding, — Failure  to  Find  Value, 
— Harmless  Error, — Where  the  special  finding,  in  an  action  to  declare 
void  a  conveyance  of  real  estate  and  to  subject  same  to  a  vendor's 
lien,  fails  to  show  the  value  of  such  property,  such  failure  does  not 
harm  defendant,  and  is  not  a  reversible  error.     Borror  v.  Carrier,  353. 

8.  Fraudulent  Conveyance.  —  Special  Finding.  —  Failure  to  Find  In- 
solvency.— Where  the  special  finding,  in  an  action  to  foreclose  a  ven- 
dor's lien,  shows  that  defendant  "was  on  the  date  of  the  execution  of 
the  deed  to  his  wife,  and  has  been  continuously  ever  since,  and  now  is, 
insolvent,"  Is  sufficient  to  show  that  he  had  no  property  subject  to 
execution  at  the  time  of  such  conveyance  and  at  the  filing  of  the  suit. 

Borror  v.  Carrier,  353. 

9.  Instructions. — "Defect,** — "Danger,** — Where  there  is  a  question  of 
assumed  risk  submitted  to  the  jury,  the  distinction  between  "defect" 
and  "danger"  should  be  clearly  made  known  by  proper  instructions. 

Avery  v.  Nordyke  d  Marmon  Co,,  541. 

10.  Carriers, — Theory  of  Case, — Where  plaintiff  sues  in  tort  on  defend- 
ant's common-law  liability  as  a  carrier,  instructions  by  defendant  on 
the  theory  of  contract  are  properly  refused,  a  plaintiff  being  entitled 
to  a  trial  on  the  issue  tendered. 

EvansvUle,  etc.,  R,  Co,  v.  McKinney,  402. 
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11.  Instruction. — Oral  Contracts, — Want  of  Oonaideration.'^Burden. 
— Ill  an  action  by  a  married  woman  for  services  performed  for  an 
administrator's  decedent,  under  an  oral  contract,  the  burden  of  proof 
that  there  was  a  consideration  for  such  contract  was  upon  the  plain- 
tiff, and  an  instruction  that  the  burden  was  on  defendant  to  show  a 
want  of  consideration  was  erroneous,  though  defendant  had  pleaded  a 
want  of  consideration  specially.  Kennedy  v.  StoisheVt  G76. 

12.  Instructions.  —  Evidence.  —  An  Instruction,  in  an  action  by  an 
administratrix  against  the  defendant  for  damages  for  the  death  of  her 
decedent,  stating  that  the  jury  "may  consider  what  facts  have  been 
proved,  and  to  that  end  may  consider  what  facts  the  parties  have 
attempted  to  prove,"  and  that  if,  "taking  the  evidence  as  a  whole, 
you  find  that  the  plaintiff  has  sustained  the  material  allegations  of  her 
complaint,  ♦  ♦  ♦  you  should  find  for  the  plaintiff,"  is  erroneous, 
since  the  jury  must  confine  its  deliberations  to  the  evidence  in  the 
case,  and  since  the  defendant  had  the  burden  of  proving  contributory 
negligence,  and  while  the  plaintiff  may  have  proved  her  complaint, 
the  defendant  may  have  proved  such  affirmative  defense  of  contribu- 
tory negligence,  thus  defeating  such  cause  of  action. 

Chicago,  etc.,  R.  Co.  v.  Wicker,  215. 

13.  Instruction.  —  Chuard  Furnished  hut  not  Used  hy  Employe.  —  An 
instruction,  in  an  action  by  a  servant  for  damages  for  personal 
injuries  caused  by  the  master's  violation  of  the  "factory  act,"  that  if 
such  master  had  furnished  a  proper  guard  for  the  saw  on  which 
plaintiff  was  injured,  and  such  guard  had  been  removed  without  the 
master's  knowledge  by  the  servant  in  charge,  such  maister  would  not 
be  liable,  can  not  be  complained  of  by  such  master. 

EspefUauh  v.  Ellis,  163. 

14.  Instruction. — Due  Care. — An  instruction,  in  an  action  by  a  serv- 
ant for  damages  for  personal  injuries  caused  by  the  master's  viola- 
tion of  the  "factory  act,"  stating  that  the  plaintiff  can  not  recover  if 
he  was  guilty  of  a  want  of  that  degree  of  care  ordinarily  used  by 
reasonably  careful  and  prudent  men  under  the  circumstances,  is  prop- 
erly given  to  the  jury.   -  Espenlauh  v.  EUis,  163. 

15.  Instruction. — Guarding  Saw. — An  instruction,  in  an  action  by  a 
servant  for  damages  for  personal  injuries  caused  by  the  master's 
violation  of  the  "factory  act,"  stating  that  all  saws  in  a  manufactur- 
ing establishment  shall  be  properly  guarded,  and  no  person  shall 
remove  or  make  such  guard  ineffective,  except  to  make  repairs,  and 
then  shall  at  once  replace  same,  is  properly  given  to  the  jury. 

Espenlauh  v.  EUis,  163. 

16.  Instruction. — Factory  Act. — Common  Law. — An  instruction,  in  an 
action  by  a  servant  against  his  master  for  damages  for  personal 
injuries  on  account  of  the  master's  violation  of  the  "factory  act," 
stating  that  such  statute  does  not  give  a  right  of  recovery  for  injuries 
received ;  that  contributory  negligence  prevents  recovery  and  that 
such  right  to  recover  damages  is  governed  wholly  by  the  rules  of  the 
common  law,  is  properly  refused,  since  the  provisions  of  such  act 
materially  changed  the  common  law  relating  to  such  actions. 

Espenlauh  v.  Ellis,  163. 

17.  Instruction.  —  ^* Immediate.** —  Equivocal  Interpretations. — ^Where, 
in  an  action  for  indemnity  for  loss  under  an  accident  policy,  the 
meaning  of  the  word  "immediate"  becomes  material — whether  applied 
to  time  or  causation — an  instruction  giving  it  such  meaning  as  will 
allow  greater  indemnity  and  sustain  the  claim,  is  properly  given. 

Pacific  Mut.  Life  Ins.  Co.  v.  Branham,  243. 
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18.  Instructions. — Oiving  Theory  of  Complaint  in  Four  Paragraphs, — 
Where  the  complaint  was  in  four  paragraphs,  the  first,  for  negligence 
in  failure  to  guard  a  ripsaw,  the  second,  for  improperly  guarding  a 
ripsaw,  the  third,  for  exposing  the  plaintiff,  who  was  inexperienced, 
to  dangers  of  an  unguarded  ripsaw,  and  the  fourth,  for  failure  to 
caution  plaintiff  as  to  the  dangers,  and  for  negligence  of  a  fellow 
servant,  known  by  the  master  to  be  incompetent,  and  the  court  in  an 
instruction  outlining  the  theory  of  the  case  to  the  jury  said  the  "para- 
graphs were  substantially  the  same,"  and  then  detailed  the  different 
facts  in  all  of  the  paragrapl)s,  concluding  by  the  statement  "these  are 
the  substantial  averments  of  the  complaint,  each  paragraph  stating 
them  somewhat  differently  from  the  others,"  such  instruction  is  mis- 
leading and  submitted  the  case  ui>on  an  erroneous  theory. 

Nickey  v.  Dougan,  GOl. 

19.  Instructions,  —  Issues,  —  Evidence.  —  Where  tlie  plaintiff  testified 
that  he  knew  the  unguarded  ripsaw  was  unsafe  and  dangerous,  it  is 
improper  for  the  court  to  instruct  the  jury  that  "if  the  plaintiff  was 
ignorant  of  its  unsafe  condition"  he  would  be  entitled  to  recover, 
since  instructions  should  be  kept  within  the  issues  and  the  evidence. 

Nickey  v.  Dougan^  601. 

20.  Instruction. — Defective  Machinery. — Where  the  cause  of  action  is 
based  upon  negligence  of  the  master  in  furnishing  the  servant  with  a 
defective  swivel  with  which  to  work,  an  instruction  asked  by  the 
defendants  that  "if  the  plaintiff's  injuries  were  caused  by  reason  of 
the  swivel's  breaking  where  it  was  welded,  and  neither  of  the  defend- 
ants knew  of  any  defect  ^in  said  weld,  and  said  defects  could  not  be 
detected  by  an  ordinary,  careful  inspection,  then  the  plaintiff  can  not 
recover  in  this  suit"  should  have  been  given. 

Doyle  d  Co,  v.  Hawkins^  514. 

21.  Instructions  Purporting  to  Cover  Whole  Complaint  But  Not  Appli- 
cable to  One  Paragraph. — Where  an  instruction  pruports  to  apply  to 
the  entire  complaint  consisting  of  four  paragraphs,  and  the  facts  con- 
tained in  such  instruction  were  in  no  manner  connected  with  one  of 
such  paragraphs,  such  instruction  is  misleading  and  erroneous. 

Nidkey  v.  Dougan,  601. 

22.  Instructions. — Evidence. — Where  the  court  instructed  the  jury  that 
the  paragraphs  of  the  complaint  were  substantially  the  same,  and 
then  gave  an  instruction  as  to  defendant's  liability  upon  hiring  a 
laborer  known  to  be  incompetent,  which  fact  was  material  only  under 
one  paragraph,  and  about  which  there  was  no  evidence,  such  instruc- 
tion was  erroneous.  Nickey  v.  Dougan,  601. 

23.  Instructions. — Construction. — The  instructions  of  the  trial  court 
must  be  construed  together,  and  if  fairly  and  reasonably  construed 
they  present  the  law  of  the  case  with  reasonable  clearness  and  accu- 
racy, they  are  sufficient.  Conrad  v.  Cleveland^  etc.,  R,  Co.,  133. 

24.  Instructions. — Misleading. — Where  an  instruction  as  to  the  duty  of 
a  person  driving  over  a  railway  crossing  fairly  states  the  law  and 
when  considered  with  all  other  instructions  on  that  subject  leaves  the 
matter  unambiguous  and  certain  it  can  not  be  presumed  that  the  jury 
were  misled,  and  the  plaintiff's  affidavit  attached  to  his  motion  for  a 
new  trial,  saying  that  the  jury  were  misled,  can  add  no  support  to 
such  motion.  Conrad  v.  Cleveland,  etc.,  R.  Co.,  133. 

25.  Instructions. — Purpose. — The  purpose  of  instructions  to  the  jury 
is  to  make  plain  Its  duty  with  reference  to  the  cau^ie  on  trial,  and  such 
instructions  should  be  confined  to  the  cause  stated  in  the  pleadings. 

Doyle  d  Co.  v.  Hawkins,  514. 
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26.  Instruction  Not  Applicable  to  Came  of  Action. — Where  the  evi- 
dence is  unsatisfactory,  the  giving  of  an  instruction  having  no  relation 
to  the  issue  constitutes  reversible  error.     Doyle  d  Co.  v.  Hawkins^  514. 

27.  Instructions,  —  Error.  —  Verdict  Right  on  Evidence.  —  Where  the 
court  gives  an  erroneous  instruction,  but  the  verdict  is  clearly  right 
under  the  evidence,  such  error  is  harmless. 

Terre  Haute,  etc.,  R.  Co.  v.  Salmon,  564. 

28.  InierrogatoHes.  —  Conflict  With  General  Verdict.  —  Where  there 
was  evidence  that  a  telephone  wire  broke  and  fell  and  lay  on  an  elec- 
tric light  wire  from  October  3  until  October  30,  and  in  answer  to  an 
interrogatory  the  jury  said  that  the  telephone  wire  came  in  contact 
with  the  electric  light  wire  the  night  of  October  29,  there  is  not  neces- 
sarily a  conflict,  since  the  telephone  wire  may  have  lain  across  the 
insulation  of  the  electric  light  wire  and  did  not  come  in  contact  with 
the  wire  itself.  Central  Union  Tel.  Co.  v.  8okola,  429. 

29.  Damages. — Interrogatories  as  to  Items  of  Damage  in  Cases  of 
Tort. — In  an  action  of  tort  by  a  parent  for  damages  for  the  death  of 
his  minor  child  it  is  proper  for  the  trial  court  to  refuse  to  submit' 
interrogatories  to  the  jury  asking  such  jury  to  itemize  the  elements  of 
damage.  Southern  Ind.  R.  Co.  v.  Moore,  154. 

30.  Interrogatories. — Where,  in  an  action  against  a  railroad  company 
for  injuries  caused  by  the  fall  of  plaintifiTs  horse  upon  a  narrow  road, 
and  the  precipitation  of  plaintiff  over  an  unguarded  embankment  at  a 
highway  crossing,  the  onswers  to  the  interrpgatories  showed  that 
neither  the  want  of  a  proper  guard-rail  nor  the  narrowness  of  the  road 
caused  such  horse  to  **choke,  stumble  or  reel,"  such  answers  were  not 
in  irreconcilable  conflict  with  a  general  verdict  for  plaintiff. 

EvansvUle,  etc.,  R.  Co.  v.  AUen,  636. 

31.  Special  Interrogatories. — Harmless  Error. — Where  the  answers  to 
the  interrogatories  to  the  jury  show  that  the  facts  alleged  in  a  para- 
graph of  answer  are  untrue,  the  error  in  sustaining  a  demurrer  to 
such  paragraph  is  harmless.  Kennedy  v.  Su^her,  676. 

32.  Interrogatories. — Conclusions. — Where  the  answer  to  an  interroga- 
tory was  that  **the  work  was  carefully  done,"  such  answer  is  a  con- 
clusion, and  can  not  be  considered. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 

33.  Interrogatories  Outside  of  Issues. — Where  an  interrogatory  asks 
for  a  fact  which  is  outside  of  the  issues  in  the  case,  the  answer 
thereto  can  not  be  considered.     Avery  v.  Nordyke  d  Marmon  Co.,  541. 

34.  Negligence, — Dangerous  Works  and  Ways. — Instructions. — Where 
it  is  charged  that  defendant  was  negligent  in  piling  a  rick  of  pig  iron 
near  the  place  where  the  servant  was  working,  and  that  such  iron  fell 
on  such  servant,  inflicting  injuries,  and  the  answers  to  interrogatories 
fail  to  show  that  there  was  no  negligence  therein,  such  answers  do  not 
absolve  the  master  from  the  charge  of  negligence,  and  render  harmless 
an  instruction  relative  to  assumed  risk. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 

35.  Inteirogatories. — An  answer  to  an  interrogratory  that  defendant 
"did  not  know  the  rick  was  dangerous"  is  not  equivalent  to  a  finding 
that  defendant  used  reasonable  care  to  provide  a  safe  working  place. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 

36.  Interrogatories. — Conclusion. — An  answer  to  an  interrogatory  that 
"the  men  piling  the  iron  exercised  ordinary  and  reasonable  care"  is  a 
conclusion,  and  can  not  be  conridered. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 
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37.  Interrogatories. — Conclusion. — Refusal  to  Submit. -^In  an  action 
on  a  fire  policy,  it  is  not  error  to  refuse  to  submit  to  the  jury  the 
interrogatory  **Did  the  defendant's  local  agent  have  authority  as  such 
agent  to  consent  to  encumbrances  on  the  property  described  in  the 
policy,  otherwise  than  by  agreement  indorsed  on  said  policy  or  added 
thereto?"  since  such  interrogatory  calls  for  a  legal  conclusion,  and 
does  not  ask  the  jury  for  a  "particular  question  of  fact"  as  required  by 
statute.     §555  Burns  1901,  Acts  1897,  p.  128. 

Fire  Assn,^  etc.,  v.  Yeagley,  387. 

38.  Interrogatories.  —  Error  in  Overruling  Demurrer  to  Answer.  — 
Harmless. — Where,  in  an  action  on  a  promissory  note,  issue  is  joined 
on  an  answer  of  payment,  and  the  jury  in  answer  to  an  interrogatory 
said  that  such  note  had  Iseen  paid  prior  to  the  bringing  of  the  suit, 
error  in  overruling  a  demurrer  to  another  paragraph  of  answer  is 
harmless,  since  payment  is  a  complete  defense,  and  completely  extin- 
guishes the  cause  of  action.  Steeley  v.  Seward,  398. 

39.  Interrogatories.  —  Failure  to  Require  More  Specific  Answer. — 
Harmless  Error. — Where  the  party  submitting  interrogatories  would 
not  be  entitled  to  recover,  regardless  of  what  the  answer  to  a  certain 
interrogatory  might  be,  it  is  a  harmless  error  for  the  court  to  refuse 
to  compel  the  jury  to  make  its  answer  to  such  interrogatory  more 
specific.  Steeley  v.  Seward,  398. 

40.  Motion  to  Make  3/qre  Specific. — Where  the  complaint  stated  that 
defendant  "negligently 'and  carelessly  failed  and  neglected  to  sand  or 
in  any  way  roughen  said  track  upon  said  grade,  or  to  take  any  means 
or  precaution  of  any  kind  to  prevent  the  cars  from  slipping  upon  said 
grade,  or  to  render  the  said  grade  reasonably  safe  for  the  operation 
of  cars  on  the  same,"  a  motion  to  make  more  specific  by  showing 
what  means  should  have  been  used  to  make  such  track  safe,  was 
properly  overruled.  Union  Traction  Co.  v.  Buckland,  420. 

41.  Motion  to  Make  More  Specific. — Where  the  complaint  charges  that 
plaintiff  was  thrown  on  a  brick  pavement  with  such  force  that  he 
was  unconscious  for  six  hours :  that  his  head  struck  on  the  back  and 
cut  the  skin  open ;  that  the  muscles  of  his  back  were  sprained  and 
disarranged,  and  that  they  became  stiff  and  sore,  and  he  is  unable  to 
do  any  work ;  that  his  elbows  struck,  cutting  them  to  the  bone  and 
tearing  the  flesh  away ;  that  plaintiff  was  confined  to  his  bed  for  five 
weeks,  and  is  rendered  a  permanent  cripple,  and  never  will  be  able  to 
work  like  he  did  before;  and  that  since  said  injuries  he  has  been 
unable  to  work,  and  will  be  a  permanent  cripple,  it  is  not  reversible 
error  to  overrule  a  motion  to  make  more  specific  as  to  the  injuries 
received,  l^ipton  Light,  etc.,  Co.  v.  Newcomer,  156  Ind.  348,  distin- 
guished. Union  Traction  Co.  v.  Siceloff,  511. 

42.  Eaceptions  to  Conclusions  of  Law. — Question  Presented. — An  ex- 
ception to  the  conclusions  of  law  admits  that  the  facts  were  found 
correctly.  Kisling  v.  Barrett,  304. 

43.  Motion  to  Modify  Judgment. — Reason  Given. — A  motion  to  modify 
a  judgment  by  striking  out  certain  specific  parts  thereof  must  show 
the  reasons  therefor,  since  the  trial,  court  is  entitled  to  know  the 
grounds  on  which  such  motion  is  made.  Borror  v.  Carrier,  353. 

44.  Notice  of  Defect. — Proof  of  Constructive  Notice. — Where  the  com- 
plaint alleges  that  defendant  was  notified  of  certain  defects  five 
months  prior  to  the  injury  complained  of,  and  the  proof  shows  con- 
structive notice  for  such  time,  it  is  sufficient. 

Central  Union  Tel.  Co.  v.  Sokola,  429. 
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45.  Knowledge  of  Danger. — Evidence. — Where  from  the  nature  of  the 
defect  and  dangers  arising  therefrom  there  can  be  but  one  inference 
as  to  the  servant's  knowledge  and  appreciation  thereof,  the  assumption 
of  such  risk  is  a  question  of  law  for  the  court,  but  where  diverse  infer- 
ences may  be  drawn  from  the  facts,  it  is  a  question  for  the  jury. 

Avery  v.  Nordyke  d  Marmon  Co.,  541. 

46.  Evidence. — Violation  of  Factory  Act  by  Servant. — Master's  Knotol- 
edge. — Where  a  servant  with  the  knowledge  of  his  master  operates  a 
ripsaw  without  any  guard  as  required  by  the  "factory  act,"  such  mas- 
ter thereby  becomes  liable  for  injuries  resulting  therefrom,  since  there 
is  a  positive  duty  enjoined  by  the  law  upon  such  master  to  guard  such 
machinery.  '  Eapenlauh  v.  Ellis,  163. 

47.  Erroneous  Admission  of  Evidence.  —  Curing.  —  Where  the  court 
erroneously  excludes  certain  evidence,  its  subsequent  admission  cures 
such  error.  Pittshurgh,  etc.,  R,  Co.  v.  McNeil,  310. 

48.  Special  Finding. — Venire  de  Novo. — Where,  in  an  action  for  the 
cancelation  of  notes  and  a  mortgage  given  as  the  purchase  price  of  a 
corn-hnsker,  the  court,  in  its  special  finding,  failed  to  set  out  the  com- 
plete contract  of  the  parties  for  such  sale,  but  did  set  out  those  parts 
the  violation  of  which  caused  the  recission  of  the  sale,  a  motion  for  a 
venire  de  novo  because  of  such  failure  was  properly  overruled. 

E.  T.  Kenney  Co.  v.  Ruff,  259. 

49.  Motion  for  New  Trial. — Insufficient  Evidence. — Error  in  Admit- 
ting.— Where  the  evidence  is  insufficient  to  establish  a  fact  found  by 
the  court,  or  where  evidence  is  improperly  admitted  or  rejected,  the 
question  can  be  raised  only  by  a  motion  for  a  new  trial  and  by  bring- 
ing the  evidence  before  the  reviewing  court.       Kisling  v.  Barrett^  304. 

50.  Merits  of  Cause. — Whether  a  cause  has  been  tried  upon  its  merits 
is  a  judicial  question,  and  where  the  record  shows  error  to  the  injury 
of  the  complaining  party,  such  record  shows  the  cause  has  not  been 
tried  upon  its  merits.  Nickey  v.  Dougan,  601. 

51.  Fire  Policy.  —  Encumbrance.  —  Proofs  of  Loss. — Waiver.  —  Suffi- 
ciency of  Evidence. — Where  it  is  shown  by  the  evidence  that  the 
assured  took  out  a  $2,000  fire  policy  with  the  insurer's  agent  on  July 
16,  1900,  and  it  was  made  payable  primarily  to  a  mortgagee ;  that 
about  the  middle  of  May,  1901,  plaintiff  asked  for  $1,000  additional, 
the  agent  sending  it  and  stating  that  the  mortgage  did  not  make  any 
difference;  on' June  26,  1901,  plaintiff  canceled  a  $3,000  policy  with 
another  company  and  asked  defendant's  agent  to  write  another,  which 
was  done;  on  July  2,  1901,  plaintiff  acknowledged  receipt  of  such 
policy,  and  asked  such  a^ent  to  renew  the  policy  expiring  on  the  16th, 
which  was  done,  and  the  premium  paid;  on  June  27,  1900,  plaintiff 
executed  a  mortgage  on  such  property  and  on  April  11,  1901,  plaintiff 
executed  another,  and  some  of  the  debts  secured  thereby  were  unpaid ; 
a  fire  occurred  February  17,  1902 ;  the  loss  was  $8,000-$8,500  and  the 
insurance  $6,000 ;  notice  of  loss  was  given  to  the  company  and  dupli- 
cate proofs  were  given  to  the  local  agent,  who  sent  them  either  to  the 
company  or  to  the  state  agent,  such  evidence  shows  that  defendant 
knew  of  the  mortgage  when  the  policy  was  issued  and  premium  paid, 
and  also  shows  a  compliance  with  the  policy  in  furnishing  proofs  of 
loss.  Fire  Assn.,  etc.,  v.  Yeagley,  387. 

52.  Special  Findings. — Injunction. — Where  the  special  findings  fail  to 
show  facts  sufficient  for  injunctive  relief  as  to  one  of  the  plaintiffs,  a 
decree  granting  an  injunction  is  erroneous. 

American  Plate  GlasfCo.  v.  Nicoson,  643. 
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53.  Special  Findings, — Conclusions  of  Law, — Exceptions, — Where  the 
special  findings  show  the  facts  to  be  as  set  out  in  a  pleading,  an 
exception  to  the  conclusions  of  law  thereon  presents  the  same  question 
as  the  demurrer  to  such  pleading.  Johnson  v.  Shertoood,  490. 

54.  Special  Finding, — Condusion. — A  finding  that  a  notice  filed  to 
acquire  a  mechanic's  lien  was  in  "proper  form  and  duly  and  legally 
recorded"  is  a  conclusion.  Substance  is  required  by  the  law  and  not 
merely  form.  Krotz  y,A,R,  Beck  Lumber  Co,,  577. 


Deed,  —  Powers.  ^^  Payment  of  Debts,  —  Where  a  person  conveys  real 
estate  to  a  trustee  for  the  purpose,  inter  alia,  of  paying  "all  of  the 
debts  of  such  grantor  as  heretofore  contracted  by  him*'  and  upon  the 
death  of  such  grantor  and  his  wife,  "having  paid  all  the  debts  and 
funeral  expenses  of  said"  grantor,  to  distribute  the  proceeds  of  such 
lands,  such  trust  does  not  cover  debts  contracted  by  such  grantor  sub- 
sequent to  the  execution  of  such  trust  and  its  acceptance,  the  pay- 
ment of  "all  debts"  in  the  latter  part  being  a  recital  and  evidently 
referring  to  the  debts  mentioned  in  the  first  part  of  such  deed. 

Smith  V.  Taylor,  1»4. 

VABIANGB— 

Allegation  of  fee-simple  title  and  proof  of  an  equitable,  is,  see  Quiet- 
ing Title,  2 ;  Coppock  v.  Austin,  319. 

VBNDOB  AND  FURCHASEBr- 

As  to  pleading  in  enforcement  of  vendor's  lien,  see  Pleading,  63^5; 
Borror  v.  Carrier,  353. 

VEBBIOT— 

Where  right,  erroneous   instruction  harmless,  see  Trial,  27 ;    Terre  ^ 
Haute,  etc,  R,  Co,  v.  Salmon,  564. 


Of  proofs  of  accident,  see  Insveance,  4 ;  Pacific  Mut,  Life  Ins,  Co,  ▼. 
Branham,  243. 

Of  encumbrance,  see  Insurance,  6 ;  Fire  Assn.,  etc.,  v.  Yeagley,  387. 

Proofs  are  waived  by  denial  of  liability,  see  Insttbance,  9 ;  Rutherford 
▼.  Prudential  Ins.  Co,,  531. 

Of  payment  of  premiums,  see  Insubance,  12 ;    Rutherford  ▼.  Pruden- 
tial Ins.  Co.,  531.  , 

Of  vendor's  Hen  by  foreclosure,  see  Pleading,  64;    Borror  v.  Carrier, 
353. 

Not  necessary  for  widow  to  negative,  in  claiming  statutory  allowance, 
see  Pleading,  66 ;  Rush  v.  KeUey,  449. 

WABBANTY— 

Of  com-husker,  breach  of,  see  Pleading,  18,  19 ;  E,  T,  Kenney  Co,  ▼. 
Ruff,  258. 
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WATEB8  AND  WATEBOOTJBSES— 

See  Pleading,  43-46. 

Flowing  lands  prevented  by  injunction,  see  Injunction,  6;  American 
Plate  Glass  Co.  v.  Nicoson,  643. 

1.  Building  Levees  Along  Banks, — The  owner  of  lands  along  a  water- 
course may  build  a  levee  along  the  bank  of  such  stream,  provided  it 
does  not  interfere  with  the  free  flow  of  water  in  the  full  width  of  the 
channel.  American  Plate  Glass  Co.  v.  Niooson,  643. 

2.  Obstructions.  —  Injunction.  —  The  owners  of  glass-works  have  no 
right  to  discharge  sand  into  a  watercourse  to  the  serious  injury  of 
others.  American  Plate  Glass  Co.  v.  Nicoson,  643. 


Cities  may  be  liable  for  negligence  in  maintaining,  see  Pleading,  67, 
68 ;   Aschoif  v.  City  of  Evansville,  25. 

WOBJ>S  AND  FHBASES— 
See  Maxims.  > 

"Total  disability,"  and  "continuous,"   see   Insttbange,  1,  2;    Pacific 
Mut.  Life  Ins.  Co.  v.  Branham,  243. 

As  to  meaning  of  "land,"  see  Eminent  Domain,  4;   White  v.  Cindn- 
nati,  etc..  Railroad,  287. 

"Immediate  notice  of  accident,*'  see  Insurance,  3;   Pacific  Mut.  Life 
Ins.  Co.  V.  Branham,  243. 

"Proximate  cause"  and  "remote  cause"  defined,  see  Claypool  v.  Wig^ 
more,  35,  39. 

1.  "Care"  and  "carefulness"  are  antonyms  of  "neglect"  and  **negli- 
gence,"  and  are  conclusions.         Avery  v.  Nordyke  d  Marmon  Co.,  541. 

2.  "BZtnd  Tiger.*'-— A  "blind  tiger"  is  a  place  in  which  intoxicating 
liquors  are  sold  in  violation  of  law.  State  v.  Tabler,  303. 
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